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SuLSTON  versus  Nortox.  Moodty,  16lh 

Not.  1761. 
rilHISwasan  action  on  the  statute  of  ^  G.  2.  c.24.  §  7.  rg  ^  ^  Black. 
•*-    "  for  the  more  effectual  preventing    bribery  and  ^{^jj 
"  corruption  in  the  election  of  members  to  serve  in  paj-  ^^u^ii  for 
••  liamenl."  bribery  wiU 

The  declaration  contained  five  counts:  first,  that  the  lie,  tbbu|rh 
defendant  corrapted  one  Moore  to  vote  for  Lord  Filliers  and  the  party  do 
Sir  Robert  Burdett,  by  giving  him  five  pounds  five  shillings;  "^^  '®^' 
secondly,  a  corrupt  agreement  to  give  Moore  five  pounds 
five  shillings;  thirdly,  a  corrupt  agreement  to  lend  him 
five  pounds  five  shillings  upon  a  promissory  note ;  fourth- 
ly, a  corrupt  agreement  to  deliver  the  note  to  Moore  on 
voting  ;  fifthly,  for  giving  the  note  and  counter-note  here- 
after mentioned.     A  verdict  was  found  for  tlie  plaintiff, 
and  entered  on  the  first  count 

Mr.  Serjeant  Htwitt,  on  behalf  of  the  plaintifi",  shewed 
cause agaiust  setting  aside  the  verdict;  which  had  been 
moved  for,  on  the  part  of  the  defeoda^t 

Mr.  Caldecott.  on  behalf  of  the  SefeAdantf  h^d  objected, 
when  he  made  that  motion. 

First,  that  the  man  did  not  in  fact  vote  for  the  persons 
he  promised  to  vote,  for ;  but,  on  the  contrary,  voted  for 
their  opponents :  and  therefore  the  defendant,  as  he  did 
not  by  any  corrupt  agreement  proatre  Moore  to  vote  for 
them,  cannot  be  said  to  have  corrupted  him  to  do  so. 

Secondly ,That  the  verdict  ought  not  to  have  been  taken 
on  the  first  count,  which  was  for  giving  him  the  money. 

To  the  first  objection,  the  case  of  Bush  v.  Rawiins  in  r    jgsG  1 
B.  R.  P.  and  Tr.ko  G.  2.  was  said,  by  the  Serjeant,  to  ^  •* 

be  a  full  answer,  being  in  point. 

And  in  answer  to  the  second  objection,  he  alledged  that 
the  evidence  given  very  sufficiently  supported  the  taking 
the  verdict  on  the  first  count;  and  for  the  truth  of  his 
allegation,  appealed  to  Mr.  Justice  Joj/er,  who  tried  the 
cause. 

Mr.  Justice  Foster  reported  the  evidence  to  have  been, 
**  that  the  defendant  gave  Moore  five  guineas,  to  vote  for 
<<  Lord  Filliers  and  Sir  Robert  Burdett;  Uuit»Jli;9O0f»«iV0.t  ^ 
**  him  a  note  far  it;  and  the  defendant  gave  him  a coun- 
VojuIU.  B 
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1*^6 1.      "  ter-note,  obliging  himself  to  give  up  the  former  note 

^    /      *      "  when  Ihe  condition  should  be  performed." 

9u  LBTOff        jyj^  Calihcott  and  M r.  Thurlor,  for  the  defendant  there- 

'  upon  observed,  that  the  act  of  parliament  says,'*  if  any 

•*  person.,  &c.  shall  take  any  money,  &c.  by  way  of  gift, 

"  loan,  or  other  devise :"  and  though  the  plaiutitf  has 

laid  thi<  several   ways,  he  has  taken  a  verdict  as  upon  a 

GIFT  ;  whereas  it  appears  ip  fact,  not  to  have  been  a  gift, 

but  a  loan  or  other  devise.  • 

In  order  to   intitle  them  to   take  a   verdict  on  the 

first  count,   they  must  have   proved  it  to   be   a  gift : 

which,  it  appears  by  the  judge's  report,  they  could  not 

prove. 

The  statute  expressly  distinguishes  between  g//ls  and 
loans  or  other  deyi&.es.  And  so  indeed  does  their  own 
declaration  :  for,  the  first  count  is  founded  upon  the  for- 
mer ;  the  four  others,  on  the  latter. 

This  action  being  upon  a  pei^ial  statute,  it  therefor^ 
ought  to  be  tdken  strictly. 

This  case,  as  it  is  laid,  differs  from  that  of  Bush  v.  RavO' 
•  Th  I  1  '*"'*  ^'^^  resolution  there  does  *  not  interfere  with  this, 
tion  was,  ^^^  here,  "  corrupting  Moore  to  give  his  vote,"  must  mean 
••that  the  gJT- actually  f*  p)vcuring  him  to  give  his  vpte:"  whereas 
ing  a  bribe  ir>  the  man  did  not  vote  so;  and  consequently,  the  other 
forbear  vot-  candidate  (Mr.  Luttrel)  was  not  hurt,  at  all,  by  what  the 
clfcltf.  defendantdid. 
member   to 

parliameDt  was  an  offence  wilhin  this  larae  act  and  clause,  aIthop<:h  the  man  did  not 
forbear  to  vote,  but  actually  looted  f<ir  the  opponent's  candidate  ;**  and  **  that  there 
was  no  need  for  the  plaintiff  to  a)le£<:e  in  his  declaration,  that  the  man  did  ac- 
tiifillv  give,  or  forbear  his  vote,  according  to  his  promise.*'  [See  also  4  Burr. 
i4990 

r  lO'^T  1  ^^^^  Mansfield— The  first  objection  is  in  the  nature 
L    *'^*^*    J  of  a  motion  for  a  new  trial  pn  account  of  a  mis-direction 

by  the  judge, 
r?.  C.  cited  But  the  case  of  Bush  v.  Rawlins  is  in  point.    And  I 

C»wp.  199.]  wonder  how  it  could  ever  be  a  doubt;  for,  theotfence 
y;^$  completely  comnriitted  by  the  corrupter;  whetiierthe 
other  party  shall  afterwards  perform  his  piomjse,  or 
break  it. 

Secondly,  As  to  the  verdict's  being  taken  on  a  wrong 
count— The  evidence  {/oes  support  the  iiist  count.  For 
this  is  a  gift  :  the  note  and  all  the  rest  is  mere  rra<io;i^ 
colour,  disguise,  and  aevice  to  evade  the  law. 

But  if  it  were  not  so,  the  verdict  was  given  generally 
for  the  plaintitK  If,  by  mistake,  it  has  been  entered  upon 
a  count  not  proved,  instead  of  the  count  which  was  prov- 
ed, that  is  no  reason  for  a  new  trial:  the  blunder  has 
not  injured  the  defendant.  The  court  ought  rather  to 
rectify  the  mistake^  by  ordering  the  verdict  to  be  entered 
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upon  the  right  count,  ag^reeable  to  the  evidence  and  con-      1761. 
«eqiiently  the  true^vound  upon  which  the  jury  found  for    sulstoiT 
the  plaintiff.  y. 

However,  the  gift  is  the  true  and  proper  count  to    Norton, 
take  it  upon:  if  it  was  really  a  loan,  [a)  it  would  be  no 
corruption. 

Mr.  Justice  Wilmot  held  accordingly.    This  is  the  right 
and  true  count  to  take  t!)e  verdict  upon. 
Per  Cur\ 

Rule  discuargei). 

Stevenson  venus   Snow.  I"^S',!'*^ 

Not.  Ivbl- 

THIS  was  a  special  case  reserved  at  a  trial  at  nisi  prius  [S-C  i  Black" 
before  Lord  Mansfield  in  London,  upon  an  action  for  ?3^.^*^*^ 
money  had  and  received  to  the  plaintiff's  "se,  brought  ^J^'^^l^"®^ 
by  the  plaintiff,  the  insured,   a^inst  the  defendant,  the  in-  9^^^^  to  re 
surer,  for  a  return  of  part  of  the  premium.  tain  only  a 

Case — It  was  an  insurance  upon  a  ship,  at  five  £cuineas  P^"**  pf  the 


per  cent  lost  or  not  lost,  at  and  from  London  ioHaliifax  fg^^Boi 
m   'Nova  Svotia,  warranted  to  depart  with  convoy  from  j/f  t    ^^^^' 
Portsmouth,  for  the  voyage,  that  is  to  say,  the  liaUifax 


or  Lonisbourgh  convo}'. 

Before  the   Ji^hip    arrived  at   Portsmouth,    the  convoy  r   1900    -1 
ftas  GONE.    Notice  of  this  was  immediately  given  by  L     **^^    J 
the  insured  to  the  underwriter :  and  at  the  same  time,  he 
was  also  desired  either  to  make  the  long  insurance,  or 
to  return  part  of  the  premium. 

The  jury  find  that  the  usual  settled  premium  from 
London  to  Portsmouth  is  one  and  one-half  per  cent. 

They  find  also  that  it  is  usual  for  the  under-writcr,  in 
such  like  cases,  to  return  part  of  the  premium;  but  the 
fjuantuin  is  uncertain:  (jind  the  quantum  must  in  its 
nature  be  uncertain ;  because  it  depends  upon  uncertain 
circumstances.) 

It  is  stated  that  the  plaintiff  made  to  the  defendant 
an  offer  of  allowing  him  to  retain  one  and  one-half  per 
vent,  for  the  risque  he  had  run  on  such  part  of  the 
voyap^e  as  was  -performed  under  the  policy,  viz.  from 
Lotidon  to  Portsmouth. 

Mr.  Yates  was  counsel  for  the  plaintiff;  and  argued 
ihat  as  the  defendant  had  not,  by  reason  of  this  accident, 
run  the  whole  intended  risque,  he  ought  not  to  keep  g// 
the  premium ;  but  ought  to  return  so  much  ab  is  pro- 
portionable to   the  latter   part  of  the   voyage  insured. 


(a)  The  word  loan  is  used  in  the  description  of  the  of- 
fence in  the  person  taking,  but  not  in  that  of  the  person 
giving  the  bribe,  2  Geo.  2.  c.  24.  $  7. 
B2 
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1761.     '  namely,  from  Por^smou/A  to  HaUiJax:  on  which  part  of 

sTEVENsox  ^'^^  voy^S®  he  has   run  no  risque  at  all.    The  plaintiff 

V.  has  offered  to  let  him  retain  so  much  as  belongs  to  the  for* 

si^ovf.      i^ci*  P^rt  of  the  voyage,  viz,  from  London  to  Portsmouth  ; 

in  which,  he  did  run  a  risque  :  and  the  premium  for  that 

part  of  the  voyage  is  at  a  settled  known  price. 

Mr.  fVeffderburn^  contra,  for  the  defendant,  endeavoured 
to  maintain  that  the  defendant  was  intitled  to  keep  the 
whole  premium. 

The  consideration  was  a  valuable  consideration^  a  8tipu« 

kted  price  agreed  upon  by  the  parties  for  the  irAo&voyage; 

and  the  voyage,  was  accordingly  entered  upon  ;  and  part 

.    V*     s       ^/^A^W9»'^»fl*  actually  run  by  the  defendant 

^'  j|^  •'  This  t'onrract  was  entire,  and  cannot  be   apportionect 

by  any  court  whatsoever.    The  premium  must  have  been 

originally  settled,  upon  computing  the  ditterent  rismies 

of  different  parts  of  tlie  voyage,,  all  blended  togethrr,    Une 

part  of  the  voyage  is  often  much   more  dangerous  than 

another:  it  might  be  the  case  of  this  voyage. 

[    1339  3      But  even    taking  it  more  largely,  as  a  contract  jtfr^ 

gentium  :  and  not   confined  to  the  strict  cooimon-iaw 

"  notion  of  entirety  of  contract; — 'Ihepfemium is  a  matter 

stricti juris:  the  insurer  was  honestly  and  truly  intitled 

to  the  premium,  as  soon  as  ever  the  risque  was  begun. 

The  object  of  the  insurance,  viz.  the  voyage,  is  also  a 
matter  stricti  juris.  The  insured  can  not  substitute 
another  voyage  in  its  place  ;  though  it  should  be  a  shorter 
and  easier  one.  If  the  ship  bad  been  losl^e/ireen  London 
and  Portsmouth,  the  insurer  would  have  been  liable  to 
pay  the  whole.  If  the  ship  had  made  a  deviation,  or 
returned  after  she  had  left  Poitsmouth  and  was  under  con- 
voy to  HalliJ'ax^  the  insurer  would  certninly  and  without 
dispute  have  been  intitled  to  the  uhole  premium,  notwith- 
standing that  part  of  the  risque  was  not  run  at  all.  And 
so  it  is  now,  as  the  voyage  was  entered  upon,  and 
his  risque  once  begun. 

Mr.  Yates,  in  reply.  The  entirety  of  contract  is  no 
reason  in  the  present  caSe.  For  this  voyage  is,  in  it» 
nature,  divisible  :  the  voyage  from  London  to  Portsmouth 
in  a  distinct  voyage  from  the  vovagefrom  Portsmouth  to 
Hallifax, 

The  departing  ffiM  conroy  is  the  condition  of  the  in- 
surance. 

If  the  ship  had  been  lost  between  London  and  Ports- 
mouth, the  insurer  rrmst  indeed  have  paid  the  loss;  but 
the  thirty  shillings /^erc/nl.  for  that  part  of  the  whole 
voyage  insured,  would  have  been  the  consideration  of  it» 
and  a  full  consideration  for  it 

Here,  apart  of  the  consideration  fails,  without  thedrfauk 
of  the  party  insuring.  If  the  risque  be  not  run,  the  insurer. 
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In  commeti  justice,  is  not  intitled  to  the  premium  for      1761. 

insiiringit.  c   r    -   ^     l        ,  stbvehwh 

There  are  two  ordinances^  (one,  of   Komgwergk^  and         y^ 
the  other,  of  Stockkolfn)  which  direct  a  return  of  the  pre-     snow, 
mium  to  be  made, in  cases  where  the  policy  does  not  [Ordin.ofLeir. 
operate,  retaining  only  a  small  proportion  of  it  (half  ^r  i4.  Tit.  6. 
cenl.)  for  the  trouble  of  having  made  the  insurance.  They  Art  37.  ace.] 
are  in  Magens  on  loaurances  ;  Vol.  2.  Pa.  190.  No.  785. 
of  K9mgshergk;  Vol.  1.  Pa.  26&  No.  1070,1071.  of  the 
city  of  Sioekkotm. 

And  this  is  a  right  and  reasonable  rule.  We  only  desire 
a  return  of  the  premium  for  that  part  of  the  voyage  where 
no  risque  at  all  has  been  run. 

Lord  MamfiM,  having  first  stated  the  case,  said— I  bad  [    1  ^40  J 
not  at  the  trial,  nor  have  now,  the  least  doubt  about  this 
question,  mytdf. 

These  contracts  are  to  be  taken  with  great  latitude: 
the  strict  letter  of  the  contract  is  not  to  ^  so  much  re- 
garded, as  the  object  and  intention  of  it. 

Equity  mp/ici  a  condition*'  that  the  insurer  shall  not 
**  receive  tbepriceof  runuinga  rbque,  if  he  r^msnone." 

This  is  a  contract  withovf  am^  tOHndtraiion^tA  to  the 
▼oyage  from  PorUmoutk  to  HaUifoj ;  for  he  intended  to  ' 
insure  that  part  of  the  voyage  as  well  as  the  former  part 
of  it;  and  has  not.  Consequently,  the  insured  received 
no  consideration  for  this  proportion  of  his  premium. 
And  then  this  case  is  within  the  general  principle  of 
actions  for  monies  bad  and  received  to  the  plaintiiTs  use. 

I  do  not  gQ  upon  the  u$af^t ;  for  the  usage  found  is 
only  **  that  in  like  cases,  it  is  usual  to  return  a  pari  of  the 
"  premium ;  without  ascertaining  uhat  part.*' 

J/'lAeri«fif€MNOT  avN,thoughit  is  hy  the  negleci  or  [Rocc.p.157.3 
even  the /aif/l  of  the  party  insuring,  yet  the  insurer  shall 
stoi  retain  the  premium. 

It  has  been  objected,  ^*  that  the  voyage  being  b^an,  and 
**  /Mrr/ o/Me  rMfiif  being  already  jun,  the  premium  can 
*'  not  be  apportioned.**  But  I  can  see  no  force  in  this 
objection.  This  is  not  a  contract  so  entire  that  there  can 
be  no  apportionment  For  there  are  two  parts  in  this  cou" 
tract :  (a)  and  the  premium  may  be  dtridMinto  two  distinct 
parts,  relative,  as  it  were,  to  two  voyages. 

The  practice  shews,  **  that  it  has  been  usual^  in  such 
"  like  cases,  to  return  a  part  of  the  premium;'*  though 
the  quanium  be  not  ascertained.    And  indeed  the  quantum 


(4)  This  is  the  only  distinction  betweeo  this  case  and 
that  of  Tyne  v.  Fletcher^  Mic.  1111.  and  without  attending 
to  it  the  two  cases  seem  inconsistent. 
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1761.      must  vary,  as  circumstances  vary:  so  that  it  never  cao 
STETEMSOir  ^^^®  ^^"  ''^•^^^  with  any  precise  exactness. 

y^  But  though   the  quantum  has  not  been  ascertained  ; 

8M0W.       y^^  ^^^  principle  is  agreeable  to  the  general  sense  of  man-* 
kind. 

Mr.  Justice  Venison  was  of  the  same  opinion. 
[  1941  3  It  is  most  equitable,  that  the  defendant  should  only 
retain  the  premium  forsuchpart  of  the  voyage  as  he  has 
run  the  risque  of.  The  insured  has  a  right  to  have  the 
other  part  restored  tobini.  And  this  is  agreeable  to  the 
general  principle  of  actions  for  money  had  and  received 
to  ttie  plaintiffs  use  :  where  the  defendant  had  no  right 
to  retain  it,  he  must  refund  it. 

Mr.  Justice  fb^^er  declared  himself  to  be  of  the  same 
opinion.  There  is  no  consideration  for  the  remainder  of 
the  premium  ;  for  the  voyage  from  Portsmouth  to  Hal/ifax, 
wherein  no  risque  was  run  by  the  insurer,  who  only 
insured 'the  voyage  tzTtV^  convoy  :  therefore  he  has  no  right 
to  retain  the  premium  for  this. 

Mr.  Justice  Wilniot  declared  his  concurrence  most 
clearly  and  strongly.  He  said  these  kinds  of  contracts 
are  by  the  writers  on  this  head,  callea  contractus  innomi" 
nati :  and  the  rule  which  they  lay  down  concerning  them 
is,  **  that  they  are  to  be  determined  secundum  bonum  et 
**  mquumy 

The  jury  have  here  found  usage  "  to  return  part  of  the 
•*  premium,  in  such  cases:"  which  is  a  strong  proof  of 
the  equity  of  thethitag.  And  nothing  can  be  more  just 
and  reasonable. 

Iflht  risque  was  once  begun,  the  insured  shall  not 
deviate  or  return  back,  and  then  say  **  I  will  go  no  far* 
*'  ther  under  this  contract,  but  will  have  my  premium 
^  returned." 

But  upon  this  policy,  there  are  tts:o  distinct  points  of 
time,  in  effect  two  voyages,  «vhich  were  clearly  in  the 
contemplation  of  the  parties;  vmd  only  one  of  the  two 
voyages  was  made  ;  the  other^  not  at  all  entered  upon; 
It  was  a  conditional  contract :  and  the  seconci  voyage  wae 
not  begun.  Therefore  the  premium  must  be  retu/iied  : 
for  upon  this  second  part  of  the  voyage,  the  risque  never 
took  p/areatall. 

This  is  agreeable  to.  what  the  writers  on  this  subject 
lay  down  ;  and  is  the  right  and  justice  of  the  case. 

Per  Cur.  unanimously — 
Let  the  postea  be  delivered  to  the  plaintiff. 
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176!. 
Morris rersMsPcoH  and  HAftwooD.  /Morhis 

MR.  Morton  shewed  cause  on  behalf  of  the  plaintiff,  PUGuand 
against  anew  trial;  for  which  Mr.  Norton^  who  was  harwood. 
for  the  defendants,*  had,  a  few  days  ago,  moired,  because  Thun,  I9!h 
(as  Mr.  Norton  said)  the  evidence  of  the  tcrit  ought  not  to  ^"^*  ^"^'' 
have  been  admitted.  C^-  C  Black. 

(     It  was  an  action  of  trover,  for  a  mare.     No  actual  con-  Bufler^  ns  i 
version  was  proved  :  but  the  evidence  of  conversion  was  *       *^ 

*  a  demand  and  refusal,  on  the  second  of  Mai/.  U^at^Pio^ 

It  was  objected  at  the  trial,  "   that  this  demand  and.hewwherca 
'  ••  refusal  appeared  to  be  subsequent  to  the  brinsring  of  the  writ  wagac« 
•'  action :"  for  it  appeared  on  the  nisi  prius  roll,  that  ihe  *"»'*>'  ■"«<! 
,  bill  tcasi/iled of  Easter  term  ;  and  consequently,  as  ^'^^re  ?jJJ^    -^ 
I  was  no  special  memorandum,  it  must  refer  to  the  first  day  351.  7  Swu, 
of  that  term,  which  was  in  the  beginning  of  Jpri/^  (long  619.  j 
before  the  time  of  the  demand  and  refusal  upon  the  second 
of  May.)    And  there  was  no  other  evidence  but  this,  to 
i  support  the  declaration. 

/       In  answer  to  this  objection,  tie  counsel  for  the  plaintiff 
produced  the  writ;  which  appeared  to  be  sued  out  after 
the  second  of  May. 
,      The  counsel  for  the  defendants  objecting   to  this  evi- 
\  dence,  as  not  admissible^ 

/  Lord  Af<iw.^V/<i  reserved  the  point,  for  the  opinion  of 
the  court :  and  if  the  court  should  be  of  opinion  "  that  It 
,  •*  ttas  admissible^"  i\\eu  the  verdict  {which  was  found  for 
I  the  plaintiff )  was  to  stand  ;  otherwise  the  plaintift*  to  be 
/  nonsuited. 

'  Mr.  Morion  on  behalf  of  the  plaintiff,  said  they  had  a 
right  to  produce  the  writ,  in  answer  to  this  objection: 
aod  the  evidence  arising  from  it  was  sufficient  to  intitle 
the  plaintiff  to  a  verdict. 

The  relation  to  the  first  day  of  the  term  is  only  ^fiction ; 
the  fact  was  in  this  case  quite  other\^  ise. 

When  they  grounded  their  objections  upon  this  fiction, 
•w«. shewed  that  in  fact,  theonV  wassued  o\xt%ubsequeni 
to  the  demand, 

Thertefore  this  evidence  of  the  real  fact  answers  the 
fictitious  Jation  of  the  declaration  to  the  first  day  of  the 
term  ;  though  there  be  no  special  memorandum  :  for,  the 
bill  could  not,  in  the  course  of  practice,  be  filed  before 
the  writ  was  sued  out ;  and  the  suing  out  of  the  writ  is  a 
matter  in  paijs, 

Mr.  Norton  contra. — They  are  concluded  by  what 
appears  upon  the  record.  The  bill  is  theyinf  process  upon 
the  title:  and  the  writ  can  not  be  shewn  in  contradiction 
|o  it :  for^  this  would  be  a  contradiction  to  the  record, 


12*3  Michaelmas  Term,  2  Geo.  3. 

I76l.         Lord  Mansfiecd — Refusal  upon  demand   is  not  an 

MORRIS  actual  conversion,  but  evidence  of  iX^    If  the  refusal 

V,  on  the  second  of   May  had   really  been  after  the 

puou  and         action  brought,  I  ought  to  have  left  it  to  the  jury, 

HAHwooD.         as  evidence  of  a  conversion  before  the  bringing  of 

[8  Botaoq,  the  action.    But  I  had  no  doubt  of  admitting  the 

*^^-J  writ,  to  shew  "  that  the  refusal  was  before  the  com- 

"  mencement  of  this  suit" 

It  is  true,  if  there  be  no  special  nlemorandum,  the 

bill,  by  fiction  of  law,  relates  to  the  first  day  of  tbe 

term.    But  fictions  of  law  hold  only  in  respect  of  the 

end$  and  purposes  for  which  they  vcere  uweuted;  when  they 

are  urged  to  au  intent  and  purpose  not  within  the  reason. 

and  policy  of  the  fiction,  the  other  party  may  &hew  the 

truth. 

[1  Tent.  195.]     The  BILL  is  not  tbe  commeDcement  of  tbe  suit;  tbe 

I  writ  is:  and    being  after  the  time  to  which    tbe  bill 

irelates.    shews  that  there  should  have  been  a  special 

Imemorandum.  (a) 

Judges  ought  to  lean  against  every  attempt  to  non<> 
suit  a  plaintiff  upon  objections  whicn  have  no  relation 
to  the  real  merits:  much  more,  when  the  plaintiff  ia 
clearly  intitled  to  recover  upon  the  merits^  ana  must  re- 
cover in  another  action. 

It  is  unconscionable  in  a  defendant,  to  take  advantage 
of  the  apices  litigundi^  to  turn  a  plaintiff  round,  and 
ntake  him  pay  costs  where  bis  demand  is  just.  Against 
suc/i  objections  every  possible  presumption  ought  to  be 
made,  which  ingenuity  can  suggest.  How  disgrace* 
ful  then  would  it  be  to  the  administration  of  justice,  to 
allow  chicane  to  obstruct  rights  by  the  help  of  a  legal 
fiction  contrary  to  the  truth  of  tbe  fact! 

I  am  clearly  of  opinion  "  that  tbe  writ  was  rightly 
**  admitted  to  be  given  in  evidence." 
[Lcl.  Rayro.         ^^  ^^  ^^^^  determined,   in  actions  upon  penal  sta* 
888.]  tutes,  which   must  be  brought  within  a  limited  time. 


{a)  Where  the  proceedings  are  by  original  writ,  such 
writ  is  palpably    the  commencement  of  the  suit; ,  but 
^  Avhere  the  proceedings  are  hy  latitat ^  the  bill*  i8gene-» 

)k^  Ju  Jtu^j^  f'Mf  Irally  considered  as  the  commencement  of  tbe  suit,  the 
1^^  ^ /Acii^/^t  j^M^  being  a  writ    of  which  any   entry  is  made, 

^^/^^U  ^u^0^cu4^^^  ^"'y  *  ^^^^^  ^^  ^"°8  ^'^®  P*rty  into  court;.aDd  there* 
mU^fMi^^  iiM  \^^^  *^  '*  ^'^^^  ^^^^  '^  *^^  cause  of  suit  arises  fio 
i-^  ^Q  ifT  )}f  Ui*f  W[^c^^^^^^  *CJ''^»  *he  plaintiff  may  in  the  vacation  pre- 
PiUJlko-^M^j^  reding  take  out  alatitatns  of  the  preceding  term,  but 
"^  /f  4-  must  not  arrest  on  it:    Yet  a  latitai  will  save  tbe  fa^ir  of 

the  statute  of  limitations,  though  that  was  long  doubted 
of. 
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**  that  the  plaintiff  may  shew  the  true  commencement      176  U 
**  of  the  prosecution,  cQnifwy  to  the  fiction;**  and  thit    Mo^Ria 
being  done  in  support  of  a  peml  action,  is  much  stronger         ^^ 
than  the  present  case ;  where  truth  is  admitted,  to  pre*  pogh  and 
▼entmarofest  injury  and  wrong.  habwood. 

I'herefore  the  rule  ought  to  be  discharged.  r    jg^^   -1 

Mr.  Justice  Ihnmm  concurred ;  and  mentioned  a*  case  V  xbere  were 
in  Lord  Hardtnckt^i  time,  where  bis  lordship  would  fiol  two,  one  for 
nonsuit   the  plaintiff  upon  the   general  memorandum  wordi,  the 
upon  the  record  ;  because  it  was  aant^bk.  ^^i^^x^^  d" 

This  indeed,  in  the  present  case,  was  upon  ^^'^c'/JJliurT. 
that,  in  Lord  Hanimkkes  time,  was  upon  record :  but  ^^' 
there  is  no  difference  in  reason. 

Mr.  Justice  f^iimot  concurred :  and  he  said  he  did  not, 
nor  ever  could  understand  what  was  meant  by  **  the  biifM 
*^  being  the  FIRST  PROCESS :*' for  there  must  hate  been 
some  other  process  prior  to  the  filing  tlie  bikl. 

Tbeamlt  is  that^rs^  process,  and  mmf  be  shewn;  and 
the  practice  is  so,  ahd  it  is  right  and  reasonable  that  it 
ebould  be  so. 

LorAMaH^ld^^This  too  \9Bsamend9Ue,  in  the  present 
<;ase. 

Mr.  Justice  Witmoi — There  was  a  rule  made   about  [Buller  17. 
amending  it;  but  I  am  very  glad  tbisy  have  not  proceeded  ^^  ] 
upon  that  rule ;  because  it  has  afforded  an  opportunity 
of  settling  the  point. 

The  nuiiS  to  shew  cause  *^  why  the  verdict  should 
••  not  be  set  aside,  and  a  new  trial  had,"  was  nis- 

CHAIKIED. 


Waight,  ex  dimiss.  William    Clymsh  venue     Fridajr,foth 
LiTTLEK,  et  ar.  ^^^'  i^M. 

[S.  C.  1  BL 

THIS  was  an  ejectment  for  certain  copyhold  lands  ^     id  dad 
within    the   manor  of  Bame$   in    the  county  of  „n][22ed*ihan 
5ifrrv;  in  which   manor,  there  is  a  custom  of  AorotigA- not  operate 
JEngush.  as  a  will,  nor 

'I'be  lessor  of  the  plaintiff,  fViilktm  Cfymer,  made  out  ••» '^7«^*- 
bis  title,  under  a   regular  and  undisputed  will  of  his  ^^"  ^j,^  *""' . 
grandbther  John  Cfymer,  dated   17th  Ftb.  1743,  and 
executed  in  the  presence  of  three  witnesses,  disposing 
of  bis  freehold,  as  well  as  of  this  copyhold  estate  to  the 
lessor  of  the  plaintiff  in  fee;  the  testator  John  Ciymer    • 
having  previously  surrendered  the  copyhold  to  the  use 
of  his  will. 

The  title  of  the  defendants  (who  were  purchasers 
under  another  William  C/ytntr,  second  and  youngest 
son  of  John^  and  uncle  to  WUliam  the  lessor  of  the 
plaintiff,)  depended  upon  another  subsequent  will  (or  in- 
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1761.      strument  which  they  called  a  will)  made  by  the  said 

CLYMER    John^tiS  they  alledged,  on  the  20th  o{  September  1746: 

y^         whichy  they  contended  was  at  least  a  aevocation  of 

iiTTLBR.    his  former  will  in  1743.    And  if  it  be  only  a  revoca- 

CI  245  1  T'O**  ^f^b®  f'^""^'' will,  then  fTfV/iawi  the  youngest  son 
-^  of  John,  roust  inherit  as  heir  in  borough^English. 

This  will  or  instrument  of  1745,  (which  wasno^  under 
seal)  was  all  written  by  one  Wiliiam  Mediicott,  who  was 
son-in-law  to  the  said  John  Clymer,  (having  married 
his  only  daughter  //my.) 

It  was  also  indorsed  on  the  back,  in  the  same  hand* 
writing  of  the  said  tVWiam  Mtdlicoit,  in  these  words — 
•*  The  COVENANT  and  agueement  of  John  Cfymer:*' 
and  it  was  witnessed  by  the  same  WiUiam  Medlicoitp  and 
one  Elizabeth  Mitchell. 

The  body  of  it  was  in  these  words,  **  Know  all  men 
'*  by  these  presents,  that  I  John  Clymer  of  Barnes  in  the 
•*  county  of  Surrey ^  gent,  have  this  day  covenanted 
'*  iii?€l  AGREED  in  the  manner  and  form  following,  that 
''  is  to  say;  for  natural  love  and  affection  which  I  have 
"  and  bear  to  my  son  and  daughter  and  grandson 
*'  hereinafter  named,  I  do  make^  constitute  and  appoint 
"  the  several  estates  and  sums  of  money  following,  after 
**  the  decease  of  myself  and  Jmey  my  wife,  to  come  to 
**  and  be  given  to  them.  But  first  of  all,  my  estate  called 
**  Barnes  and  Hopton^  to  my  wife  for  her  life ;  and  after 
**  her  decease,  all  that  eighteen  pounds  a  year,  to  my 
**  son  ff  i7/rVim  C/^fr  for  his  life;  and  after  his  decease, 
**  to  William  Clymer  my  grandson.  And  as  to  all  those 
*'  copYUOLD  messuages,  lands  and  tenements  at  JBar^o 
"  in  the  county  of  Surrey^**  (which  is  the  estate  in  ques- 
tion) **  to  my  daughter  Amey  the  trife  of  William 
"  Medlicott,  her  heirs  and  atsigfis  for  ever ;  to  take  and 
"  hold  the  same  after  the  immediate  death  of  myself 
'*  and  said  wife,  and  not  before.  Dated  20th  September 
«  1745.  John  Clymer.  Witness,  Elizabeth  Mitchell^ 
•*  fVilliam  Medlicottr 

It  happened,  in  fact,  that  this  Jmy  Medlicott, dtug\iy> 
ter  of  John  Clymer,  and  mf%  of  this  William  Medlicott ^ 
died  before  her  father* 
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*  In  order  to  be  better  understood,  I  will  give  a  short 
pedigree  of  the  family;  and  specify  the  particular  timed 
of  their  respective  deaths. 


OM  JoHK  Cltvek,  the  testator  seised  in 
fcf,  died  ill  Jfiril  \  746.  He  had  iwue 
his  vifoijRjttwo  aoat  and  one  daugh 


din> 
iter.  5 


c  AMT^wiFeof  old  JoXiw 
<  r7»mtfr,dicd  in  bin  life- 
ii\metVi%^n\iFeb.  1 745. 


1S46 

I76I. 

C|[.YM£R 


JOHir     Cltmrh, 

eldeU  »<>n  died  in 
bis  fatlier's  life- 
time I  leaviD«^ 
issue,  a  son  aad 
«  daughter.. 


I 

WauAM   CbTHBR, 

second  ton,  died  a 
widower*     wilhout 


Amy  CLtMCBy  mar- 
ried  fVltUam  MeSti- 
con :  she  died  in'  her 
father's       life-time, 

viz-  in  Jan,     174S 

wUhoul  i 


WiLUAX      ClT- 

sscii,    les<or  of 
the   plaintiff. 


Ant     Cltmek, 

died  an  infant 


Upon  the  death  of  old  John  C/ymer^  in  1746,  his  se-  [1^4(5.  Adum* 
cond  son  WiUiam  Clymer  was  admitted  to  this  copyhold  sionoir W.  C« 
estate,  (the  premises  in  question,)  as   heir   in  iorou^A'^  ^he  testatoc^s 
Engliih  ;  the  above-mentioned  will  of  old  John  Clymtr  ^^^^'i 
in  1743,  being  then  unknown  to  every  body  except  ih^ 
above-named  Wiiliam  Medlicott,  Vfho  had  it  in  his  pos- 
session^  but  secreted  it. 

This    William^  youngest    son   of  John^    enjoyed  the  [1 751.  Sale  If 
estate  until   1751;  and    afterwards    aliened  it  to  one  the  heir  to 
Mitchell:  who  was  admitted    in  1751;  and  afterwards ^''^^^'jf^h  7*!* 
sold  it  to  one  Prw/ey.     Penle^  was  admitted ;  and  after-  X  wM  it  u 
wards  sold  part  of  it  to  Littler,  one  of  the  present  de-  PenleT»who 
fendants;  who  was  admitted  to  that  part;  the  other  part  ^a»  admittdl, 
de8cend€4  to  Fenleyt  heir;  who  was  admitted  thereto  ■"**.'^}<*  l»«* 
and  then  sold  it  to  Pelham,  another  of  the  present  dc-  ope  of  the 
fendants :  who  was  also  admitted  in  due  manner.  defendants 

During  the  time  of  all  these  transactions,  the  lessor  who  was  ad. 
of  the  plaintiff  was  at  first  a  minor,  (a)  then  at  tea,  (ft)  fitted*  the 
always  poor,  (c)   and   remained    'gwore/w/ of  the  will  in  jJ^^^JJ"^"*' 
1743:  till  (^)  the  death  of  William  Mtdlicott,  who  pro- Penley's  heir 

who  was  ad- 
•  ~  ■  ""^^  milted,  and 

(«)  For  above  two  years.  ft.  «:,h« 

[b]  How  long^  does  not  appear.  ofthedefend- 

(c)  This   was  no  good  excuse  ;  but  why  did  he  not  «"*«.  who  was 
give  notice   to  the  steward,  disseisors,  or    tenants,    or***°^^^^' 

to  the  purchasers  P 

{d)  Which  was  but  about  a  year  after  the  death  of 
^he  ^stator,  and  fourteen  j^ear^  before  the  ejectment,  • 
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Clymer 

V. 
MTTLEH. 


duced  it  when  dying,  and  directed  it  to  be  ddiirered  to 
the  lessor  of  the  plaintiff. 

William  Medlicott  died  in  May  1747.  He  bad  the 
custody  of  both  wills,  till  a  few  weeks  before  his  death. 
The  latter  will  was  formd  amongst  his  papers.  The 
former  was  delivered  by  the  said  William  Medlicott  to 
one  Edwards,  about  three  weeks  before  his  death:  and 
it  was,  about  three  months  after,  delivered  to  William 
Clymer  the  lessor  of  the  plaintiff ;  who  was  then  about 
two  years  under  age,  but  proved  it  in  1751. 
r  1247  1  After  this  discovery,  the  lessor  of  the  plaintiff  did  not 
bring  this  ejectment,  till  after  an  acquiesce)ice  of  fourteen 
or  fitteen  years  from  his  uncle's  first  admissioi:  to  it  upon 
old  JoktC$  death :  or  at  least  without  the  nephew's  setting 
up  any  claim  within  that  time;  during  which,  his  uncio 
William,  or  the  purchasers  under  him,  bad  been  in  quiet 
possession. 

At  the  trial,  the  lessor  of  the  plaintiff  produced  and 
proved  the  will  of  1743 :  under  which,  he  was  devisee  of 
this  estate,  in  fee. 

,  To  encoui^ter  this  evidence,  the  defendants  produced 
this  wilt  or  instrument  of  1746 :  and  both  the  witneflsea 
to  it  (Elizabetk  Mitchell  and  William  Medlicott }  being 
dead^  they  proved  their  hand^^writings,  and  also  the  hand* 
writing  of  old  John  Clymer^  in  the  common  and  ordinary 
form. 

Whereupon  the  plaintiff's  counsel  insisted,  that  this 
trill  or  instrument  was,  in  the  first  place,  an  absolure 
forgery;  and  in  the  next  place,  that  in  point  of 
law  it  could  mot  operate  as  a  rbvocatiok  of  the  will 
in  1743. 

And  they  called  Maty  Fietor,  sister  to  the  said  William 
Medlicott,  who  was  one  of  the  subscribing  witnesses  to 
the  will  or  instrument  of  1745:  which  Mary  Victor 
swore,  '*  that  whilst  she  was  attending  her  said  brother 
"  William  Medlicott  in  his  last  illness,  and  about  three 
**  weeks  before  his  deatb^  he  pulled  out  of  his  bosom 
^'  the  Will  of  1743,  and  said  *'  it  was  the  true  will  of 
**  John  Clymer*"  and  then  delivereil  it  to  her,  with 
**  directions  to  deliver  it  over  to  William  Clymer  the 
"  lessor  of  the  plaintiff,  or  to  Mr.  Faulkner.**  And 
she  added,  "  that  one  Edwardi  was  present  at  the 
•       "  time." 

This  Edvcards  (who  bad  been  already  called  on  the 
part  of  the  defendants,  to  prove  the  hand-writing  of 
Elizabeth  Mitchell,  one  of  the  witnesses  to  the  will  or 
'  instrument  of  1745,)  on  being  cross-examined  on  the  part 
of  the  plaintiff,  confirmed  Mary  Fictor'a  evidence  "  that 
^'  Medlicott  did  pull  the  will  oi  1743  out  of  bis  bosom, 
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**  and  gave  it  to  her  with  such  directions  as  she  had       176 L 
••  deposed.*'  *  •     clymer 

Upon  Mary  Victors  CROs^^examinaiion  by  the  counsel  y^ 

for  the  defendants,  slie  not  only  persisted  in  what  she  had  littler. 
before  deposed,  but  also  added  that  at  the  same  time  that 
ffiUiam  M<dlicott  produced  the  will  of  1743,  as  the  true 
■will  of  old  John    C/y//ter,  he  ackj^  owl  edged  and  de-  « 

CLAUED  to  her  "  that  the  said  will  or  instrument  of  1745  L   *  ^^^    J 

••   was  FORGED  BY  HIMSELF." 

No  objection  was  made  to  this  evidence,  by  the  counsel 
for  the  defendants,  at  the  trial. 

The  judge  and  jury  (a  special  one)  perused  and  exa- 
mined the  two  instruments  of  1743  and  1745,  and  their 
different  signatures;— and  took  notice  of  the  circumstan- 
ces of  the  latter,  being  all  of  the  hand-writing  of  this 
William  Medlicott  himself;  and  disposing  of  a  fee  to  Med- 
licotCt  own  wife:  and,  upon  the  whole,  they  were  all  of 
ofjioion  '*  that  it  was  a  forgery."  And  the  judge 
directed  the  jury  to  find  for  the  plaintiff:  which  they  did. 

On  Tuesday^  10th  November  1761,  Mr.  Norton  moved, 
on  behalf  of  the  defendants,  for  a  n^  trial;  upon  the 
foot  of  a  fiiitJi>iec<iW  by  the  judge  who  tried  the  caU3e, 
upon  a  point  of  evt(/eitce:  and  a  rule  was  made  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted. 

This  cause  coming  on  to  be  argued  vesterday  (19th 
November  1761,)  Mr.  Justice  Wilmot*  reported  the  •  ^i*^'^. 
evidence  from  Lord  Chief  Justice  Willes;  who  tried  the  yoored  to 
cause,  and  who  was  satisfied  With   the  evidence,  and  throw  the 
reported  that  no  objection  was  made  at  the  trial,  to  the  ^hole  tope- 
evidence  given  by  this  witness,  Mory  Victor.  jj*^  "waT"* 

Mr.  Justice  Jrilmot  having  made  his  report,  and  several  ^^|^ 
additional  cirrumUances,  not  mentioned  in  the  report,  having 
been  agreed  by  the  counsel  on  Doth  sides; — 

Mr.  Norton  proceeded.     He  objected  to  the  admission  [objection  l« 
of  this  evidence,  as  being  only  hear-say  evidence.  What  tbchcar-iay.] 
Medlicott  said,  ought  not  to  be  admitted  or  regarded :  for 
it  was  not  said  upon  oath,  nor  was  there  any  opportunity 
of  cross-examining  him. 

Indeed,  this  evidence  would  have  been  of  little  or  no 
weight,  even  if  he  had  gi?en  such  a  testimony  himself; 
after  having  himself  solemnly  attested  this  will,  as  a 
iifitness  to  it. 

This  pretended  declaration  was  made    near  fifteen  [Ejectment 
years  ago  (for  he  died  in  1747 :)  and  yet  the  ejectment  brought  in 
was  not  brought  till  1761.— This^  sort  of  evidence  shall  ^^'^^'^ 
not  overturn  a  title  confirmed  by  so  many  years  pos- 
session. 

Besides,  we  are  a  pureiuuer  for  9^talmhU  consideration. 
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17fil        under  the  heir  at  law;   to  whose  title  no  objection  was 
.  *      ever  made. 

CLYMER       -^^.^  j^j-^j^  Harvey,  for  the  plaintiff,  adrtntted  the  pos- 

^*  session  to' h^ve  gone  in  the  course  of  descent  in  borough 

tVo^hh^^^  -E/^g/wA;  but  observed  that  the  granting  new  trials  is  not 

fothebeir*s"  SO  necessary  \n  ejectment  QS  it  may  be  in  other  cases;  be- 

litJe]  cause  it  is  easy  to  bring  another  ejectment 

As  to  the  length  of  time  they  have  been  in  possession — 
William  the  grandson  (the  lessor  of  the  plaintiff)  was 
foor,  a  minor  at  sea,  zndigttorant  of  the  will  in  1743. 

Our  title  stood  upon  an  unexceptionable  tci/l.  Their's 
is  mther  ^  deed  of  covenants :  but  they  insisted  upon  it  as 
a  testamentary  act  and  a  revocation. 

Their  own  wjtness,  Edwards,  proved  in  the  course  of 
giving  his  evidence,  **  that  Medlicott  did  produce  out  of 
"  his  bosom,  the  will  of  1743,  and  delivered  it  to  Mary 
"  Victor,  to  be  given  to  the  lessor  of  the  plaintiff  or  to 
«*  Mr.  Fau/knerr 

We  called  this  Mary  Victor,  not  to  give  evidence  of  the 
forgery,  but  to  impeach  the  credit  of  their  evidence  fVil" 
Ham  Medlicott* 

If  Medlicott  had  been  living,  he  must  have  been  called 
to  prove  the  will.  And  if  he  had  ouiud,^^  thai  he  forged 
"  i7,"  it  could  woMiave  been  established:  or  if  he  had 
proved  the  execution  of  it,  we  should  have  been  at  liberty 
to  discredit  his  personal  evidence,  by  sheziing  "  that  he 
*•  had  himself  owned  it  to  be  a  forgery'*  And  surely,  we 
may  give  the  same  evidence  ajier  he  is  dead,  in  contra- 
diction to  the  proof  made  by  other  persons,  of  his  hand- 
writing. 

In  this  second  instrujnent  of  1745,  there  is  a  disposi- 
tion "  to  MedlicoiCs  wife,  in  fee:'*  she  died  befoie  the 
testator.  But  it  was  no  will,  no  testamentary  act,  nor  even 
a  deed. 

This  is  the  verdict  of  a  special  jury.  And  Lord  Chief 
Justice  Witlen  compared  the  papers,  and  declared 
"  that  it  bore  the  appearance  of  a  forgery.'*  The  jury 
thought  so  too.     And  their  verdict  ought  to  sland. 

ClQiiO    1  Lord  Mansfield  ordered  both  the  wills  or  instru- 

15*  w   J  ments  to  be  produced  here,  to  day :  to  which  tim« 

it  was  adjourned. 
And  they  being  now,  accordingly,  produced — 
Mr.  Norton  for  the  defendants,  proceeded,  to  the  foU 
lowing  effect.     We  could  have  proved  this  will,  even 
without  calling  Medlicott,  if  both  the  witnesses  had  bepn 
living:    or  it  Medlicott  himself  had  been  alive  and  been 
called,  he  might  have  explained  the  occasion  of  his  say- 
ing such  words  to  such  a  person  and  at  such*  a  time. 
The  consequence  o/*  admitting  such  evidence  as  this 
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is,  would  be  fatal :  and  do  purchaser  under  a  will  could      176]. 
be  safe. (a)  clymkji 

Here  were  many  notorious  change^  of  the  properlt/;  and 
an  absolute  acquiescence  all  the  time  by  tbe  lessor  of  the 
plaintiiT. 

Tbe  wills  are  now  both  of  them  before  the  court. 
That  of  nid  enures  either  as  a  mil  of  copyhold  lind^  or 
as  a  good  writing  to  appoint  the  ^uses  of  a  surrender  of 
copyhold  land;  or,  at  least,  as  ^ revocation  of  the  will 
made  in  1743. 

First,  it  is  a  good  will  of  copyhold  lands.     Copyhold 
lands  are  not  within  tbe  statute  of  fmuds,  and  no  witnesses 
at  all  are  necessary  to  such  a  will.     It  is  a  good  will  under 
the  statute  of  Hen.  S.      *  That  statute  only   requires 'ssh- 8.  r«i. 
•«  that  it  be  a  will  in  writing '* 

I  agree  that  here  is  no  disposition  of  the  persona/  estate, 
or  any  appointment  of  an  executor.  But  still  it  is  a  good 
vfWl  of  copj/hoid  land:  for  neither  of  those  are  necessary 
in  a  will  of  copyhold  land.  It  gives  an  estate  for  life  to 
his  wife,  with  remainder  to  JVilliam  Clymer.  under  whom 
we  claim.  And  the  Ecclesiastical  court  have  received  it, 
and  suffered  it  to  be  proved  as  a  will. 

Secondly,  it  is  a  good  instrument  to  appoint  the  uses  of  a 
surrender. 

Ant  writing  is  sufficient  for  M15  purpose:  it  needed 
not  any  attestation. 

Thirdly,  at  least,  it  will  operate  as  a  revocation^ 

Revocations  are/avourcd,  both  in  law  and  equity.  There  r    jSil   1 
are  manj'  methods  of  revocation :  a  will  may  be  revoked  *• 
by  msrt  operation  of  law^  without   the  intention  of  the 
party.     A  feotfment  without  livery,  a  bargain  and  sale 
without  inrolment,  a  grant  without  attornment,  are  suf- 
ficient to  do  it. 

But  by  his  own  act,  a  man  may  by  writing  revoke  one 
will,  without  making  another. 

Before  the  statute  of  frauds,  he  might  have  revoked 
it  verbally,  by  mere  parol  only. 

Any  act  inconsistent  with  the  will,  though  ineffectual 
to  the  purpose  it  was  intended  for,  yet  being  done  by 
the  maker  of  the  will,  \»  a  revocation^  because  it  shews 
bis  intention  to  revoke  the  disposition  he  had  before 
made  of  his  estate. 


[a)  The  purchases  were  under  fV.  C.  the  second  son, 
who  was  the  customary  heir,  the  land  being  borough 
English;  and  note  that  the  plaintifl^s  (itle,  and  not  the 
defendant's,  were  under  a  will ;  and  that  tlie  defendant 
attempted  to  set  up  a  supposed  will  or  deed  in  1745,  as  a 
revocatiouof  tbe  will  under  which  the  plaintifl's  claimed. 
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-^yj  This  writing  fully  shews  the  animus  revotandi:  whicb 

alone  is  sufTicient.     It  is  indeed  a  very  inaccurate  In* 

CLYMEA    struihent :  but  it  is  in  writings,  and  he  says*  ^*  I  have 

.        ^*         **  agreed  that  my  estate  shall  go  so  and  so."    And  this 

•Vante^^'  will  or  writing  shews  his  intention  of  a /o^a/ revocation 

p.  i«45.  '      ^f  ^'^^  former :  for,  by  this,  be  disposes  of  his  land  to  a 

very  different  purpose  from  the  former  disposition  of  it  by 

the  will  of  1743. 

Both  wills  were  read  in  court. 
Mr.  fli/rr^yand  Mr.  Lee  argued  for  the  lessor  of  the 
plaintiff,  William  Clymer^  the  grandson. 

They  observed  that  Mr.  Nortofts  objection  Was  confined 

to  the  evidence  of  Martf  t^ictor,  sister  to  William  Medli-^ 

cott^  one  of  the  witnesses  to  the  will  of  1745;  and  they 

observed  too  that    her  evidence    was  corroborated  by 

the  evidence  of  Mr.  Edwards^  one  of  their  own  witnesses. 

But  it  was  to  be  further  observed,  they  said,  that  the 

verdict  was  not  founded  on  this  evidence  only.    For 

the  special  jury  actually  lavand  deliberately  perused  the 

will  or  instrument  of  1745;  and  upon  such  rtev,  in^ 

speeiion^  and  examination^  and  upon  all  the  circumstances 

of  the  disposition,  theyjudged  itto  be  a  forgery. — Besides, 

no  objection  was  taken  to  the  evidence  at  the  trial.    They 

might  h-^ye  objected  to  it  then,  or  demurred  to  it 

r   1252   1      ^*  ^^  acquiesccnce-^Tlie  lessor  of  the  plaintiff  was  but 

*-  -■  seventeen  years  of  age,  when  his  grandfather  died;  wad 

always  poor ;  and  was  at  sea,  the  most  part  of  his  time. 

But  asto  the  EVineKCG  itself— It  was  5/rtc//y  and  &- 

gaily  admissible.    It  was  not  given  in  order  to  prove  the 

forgery,  but  to  discredit  their  evidence, arising  from  the 

proof  of  Medlicott\  hand.      Mediicott   must  have  been 

called,  1/^ /mV/g,  ana  would  have  overturned  the  will  or 

writing  of  1745,  by  giving  this  evidence  of  what  Mory 

Victor   swears  he  owned  to  her.    The  present  proof  is 

only    "  that  he  was  a  subscribing  witness."  And  this 

.    evidence  might  be  and  was  proper  to  be  given  to  take 

off  the  force  of  such  his  attestation. 

As  to  the  legal  operation  of  this  will  or  instrument  of 
1745^  , 

First,  It  is  MO  good  in7/o/'LANDofa//y  kind  :  there  is  no 
animus  testandi;  no  publication  ;  no  mark  of  a  will. 

Secondly,  Neither  can  it  be  a  sufficient  appointment  of 
thtuses  of  a  surrender  made  to  the  use  of  a  will; 
when  it  is  not  a  will  at  all,  nor  even  a  testamentary  ap- 
pointment. 

Thirdly,  Nor  can  it  operate  as  a  RsvocATiOTf  of  the 
former  will.  Here  are  no  mords  of  revocation ;  no  decla- 
ration of  an  inclination  to  it:  no  such  intention  appears. 
Revocations    are   not  favoured    now:    the   statute  of 
*  M  C  c  9.     •  frauds,  settles  the  point    in  what  manner  they  shall 
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be  made.  Feoffments  to  uses,  bargains  and  sales  inrolled,      1761* 
9Qd  grants  operate  by  rdationtothe  lifetime  of  the  tea-    qlyher 
tator :  and  a  feoffment  without  livery,  a  bargain  and  sale         y^ 
without  inrolment,  or  a  grant  without  attornment,  arej^^j-j^j^g^ 
only  incomplete.    But  a  mere  covenant "  to  make  a  feoff- 
••  ment  in  fee,"  without  n)ore,  is  no  revocation  of  a  will: 
^  was  determined  in  the  case  of  Montagu  v.  Jefferep^ 
in  Moore^  429. and  1  Ro.  Abr.6\b,pL  3. 

Little  or  nothing  is  to  be  found  about  revocations 
of  wills  of  co;)yAoW  lands.  But  it  has  never  been  deter* 
mined  "  that  a  will  of  copyhold  is  vot  within  the  re- 
**  eokinf  clause  of  the  statute  of  frauds.** 

A  will  of  copyhold  lands  can  not  now  be  revoked  by 
parol:  it  must  be  by  some  other  will  declaring  the  same. 
In  the  case  of  Eggleston  et  al'  v.  Speke,  3  Mod,  ^58.  the 
second  will  did  nut  operate  as  a  revocation  of  the  former; 
because  it  was  not  a  good  will  in  all  particulars,  and  f  1253  ] 
there  was  no  4uch  declared  intention,    Carfltew,  79.  •$.  C. 

But  a  mere  covenant  and  agreement  will  not  revoke  a 
will,  1  Ro.  Abr.  616!;?/. 3.  title  Devise^  letter  P.  And  yet 
that  was  a  covenant  m  pursuance  of  a  marriage :  which 
makes  it  a  very  strong  case. 

The  words  "  constitute  and  appoint*^  are  not  testament 
tary  words  :  nor  is  there  any  publication  of  this  writing. 
It  14  not  under  seal:  which  it  ought  to  be^  in  order  to  re- 
voke what  is  under  seal.  Therefore  09  an  appoiutmeut,  it 
cannot  revoke  the  former  will.  It  ought  also  to  have 
been  done  in  the  presence  of  three  witnesses  by  the  sta- 
tute of  frauds.  The  twenty-secopd  section  takes  care  of 
the  revoc4^tion  even  of  wills  of  personal  estates  ;  though 
it  does  not  meddle  with  the  making  them.  And  this 
is  a  sround  for  a  presumption  **  that  the  legislature  con- 
"  sidered  copyhold  wills  to  be  within  the  provision  of 
**  the  statute,  gs  to  the  revocation  of  them,  too.'* 

The  revocation  in  the  present  instance,  must  beexten* 
ded  to  the  will  of  the  freehold  as  well  as  of  the  copyhold, 
if  it  operates  at  all :  it  can  not  operate  as  a  revocation  of 
pari  of  the  former  ^ill,  and  not  as  a  revocation  o[  ano- 
iher  part  It  must  be  an  intention  to  revoke  the  whole: 
it  .must  intend  to  give  to  another,  as  well  as  to  take  from  the 
former.  In  the  case  of  Onions  v.  Tyrer,  I  Williams  345, 
Lord  Cowper  argues  upon  this  princip^  **  that  if  tbQ 
*'  second  devisee /ooi  nothing,  the  first  devisee  could  lose 
^'  BOtbipg/'  But  in  this  case  now  before  the  cogrt, 
BOtbing  is  given  to  any  other  person.  This  covenant 
is  00  revocation  of  a  wilL  2  Peere  Ifilliams  (i;Z3.  Colter 
V.  Layer.  And  it  can  pot  take  effect  as  a  testameo^ 
ti^fy  revocation.  rv  t    t» 

The  defendants  can  not  be  purchasers  for  a  valuable  ^;{|  „nder* 
which  the  pUiniifT claimed  wai  proved  to  1757.1 

Vol.  III.  C 
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176 1 .       consideration,  under  a  public  notoriety ;  and  tcithout  notice 
CLYMER    ^^  ourclaim.    All  the  purchasers  were  under  notice^  of  a 
^  will :  and  the  defendants  consulted  counsel    upon  the 

littUe-  validity  of  it.        .     ^    .   .^,     ^  ^       , 

1  his  evidence  u  aamtsstble ;  because  it  was  the  solemn 
declaration  of  a  dying  man  to  his  nearest  relation  ;  which 
is  equal  to  an  oath  :  for  such  declarations  of  dying  men 
have  been  admitted  as  evidence  even  in  cases  of  witir- 
der.  So  that  it  ought  not  to  be  called  "  mere  hearsay 
•*  evidence." 

But  their  objection  comes  (00  late;  ^s  it  was  not  taken 
upon  the  trial :  they  even  cross-examined  the  witness.  So 
fs  Lucases  Hep.  202, 203.  If.  12  Ann.  B.  R.  Quetn  v.  Cor^ 
poraiion  of  Jielston—**  If  counsel  do  not,  at  the  trial,  in- 
r  1254  1  **  sist  upon  an  objection,  there  ought  to  be  no  new  trial." 
//.  2  G.  2.  Fitz-Gibb.  40.  Anonymous,  Mr.  Lee  moved 
for  a  new  trial,  because  his  client  had  made  a  mis- 
take in  point  of  evidence:  and  it  was  denied ;  because 
"  vigilantiLus  non  dormientihusjura  subserviunt.*' 

This  express  evidence  of  the  direct  forgery  came  out 
upon  Mr.  Knowlers  cr oss-examination  of  our  witness  (this 
Mary  Victor ;)  not  upon  our  examination  of  her. 

Mr.  Norton,  in  reply. — This  will  of  1745,  says  "  lap- 
"  point  wi^  lands  to  come  to  and  be  given  to,  &c. '  It  can 
not  be  a  covenant  to  stand  seised  :  there  is  no  seal,  nocovC' 
nantee ;  and  besides,  it  \^  copyhold ;  of  icA/cA  there  can- 
not be  a  covenant  to  stand  seised.  It  must  operate  as  a 
revocation. 

Wills  of  copyholds  are  not  within  the  statutes  of 
frauds ;  cither  as  to  the  making  or  as  to  the ,  revocation 
of  them.  They  stand  just  as  they  did:  the  revoking 
clause  can  never  extend  to  them,  when  the  enacting 
clause  does  not. 

As  to  the  case  of  Eggle^ton  et  al.  v.  Speke^  3  Mod. 
S58. — The  nature  of  the  estate  is  diflerent  from  this. 
This  is  a  revocation  of  the  will  in  tofo,  quoad  the  copy^ 
hold  land. 

A  mil  may  be  good  as  to  copyhold;  though  bad  as  to  freC" 
hold:  therefoie  so  also  may  a  revocation  be. 

An  instrument  may  operate  as  a  revocation ;  though  it  be 
void  as  to  its  professed  end  and  intention :  as,  for  instance, 
a  will  devising  land  to  a  papist 
'       -       As  to  the  case  in  1  Peere  Williams  34^.— There  was 
wo  intention  to  revoke  the  will,  and  let  in  the  heir  at  law. 

But  in  the  present  case,  the  two  acts  of  the  testator  are 

inconsistent.    This  is  not  a  covenant  to  do  the  thing ;  but 

actually  doing  it :  it  does  not  rest  infuturo. 

*  Nothing  passes  by  a  feoffment,  without  livery ;  or  by  a 

bargain  and  sale,  without  inrolment;  or  by  a  grant  with- 
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out  ftttornraent :  and  therefore  in  such  case,  there  can  be      176I. 
110  reference  backwards.  clymer 

Lord  Mahsfield— The  defendants  came  to  the         v. 
trial,  apprized  of  the  pluintifTs  title,  and  prepared  to  littler. 
encounter  it. 

There  is  no  doubt  as  to  the  will  of  1743;  which  is  the  r    1  g«<5   "i 
plaintidTs  title.    The  only  answer  to  it,  which  the  de-  L  -* 

fendants  now  alledge.  Is '^  that  the  instrument  of  1743 
"  has  revoked  it"  And  they  do  not  suggest  that  they  can 
give  any  new  evidence  in  support  of  that  instrument  or 
the  point  of  revocation.  The  jury  have  found  for  the 
plaintiff:  consequently,  «  that  the  will  of  1741  was  not 
**  revoked."  Lord  Chief  Justice  fVilles  is  satisfied  with  the 
verdict  This  motion  therefore  and  the  argument  in  sup« 
port  of  it,  as  there  is  no  pretence  that  the  defendants  can 
mend  their  case  upon  a  new  trial,  is  in  the  nature  of  an 
appeal  from  his  opinion. 

There  are  three  grounds,  any  owe  of  which,  if  made  [S Brown, 
out^is  sufHcient  to  support  this  verdict.    If  the  instru-i59.] 
inent  of  1 745  was  forged ;  if  it  was  ohtaintd  by  fraud  and 
imposUiont  thougli  not  forged ;  or,  though  duly  and  fairly 
executed,  if  it  be  no  revocation. 

As  to  the  first  ground,  the  defendants  complain,  that 
the  chief  justice  misdirected  the  jury,  by  leaving  to  them 
as  evidence  the  declaration  of  Medlkott "  that  he  forged 
••it."  ^       * 

Answer.  It  came  out  upon  their  own  examination; 
they  made  no  objection  to  it  at  the  trial ;  and  it  certainly 
was  a  circumstance  proper  for  the  jury  to  consider.  The 
competence  of  evidence  depends  upon  the  circumstances 
under  which  it  is  given.  The  will  of  1743  is  set  up  after 
fifteen  years.  It  was  necessary  to  shew  how  it  was  se- 
creted, and  how  discovered,  [a)  The  declaration  o{  Medli- 
cott  in  his  last  illness,  when  he  produced  and  delivered  it 
for  the  use  of  the  plaintitf,  is  allowed  to  be  competent  and 
material  evidence.  The  instrument  of  1745  was  equally 
in  bis  custody  and  secreted.  The  account  he  gave  of  it 
in  his  last  moments  is  equally  proper.  Even  though  it 
had  been  upon  an  examination  by  the  plaintiff,  (especial- 
ly as  it  was  all  written  and  witnessed  by  him,  and  jrave 
the  premises  in  question  to  his  wife,)  as  the  account  was 
a  confession  of  great  iniquity,  and  as  he  could  be  under  no 
temptation  to  say  it,  but  to  do  justice  and  ease  his  consci- 
ence ;  I  am  of  opinion  "  the  evidence  was  proper  to  be 
"  left  to  the  jury." 


(a)  But  above  a  year  and  three  months  after  the  tes- 
tators death,  before  the  lessor  had  the  custody  of  the  will 
by  which  he  claimed.     Vide  atttel2A6. 
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T76l.         '"^  independent  cf  this  decltLttitiotif  forgery  mfrmtd 

t^LYMEft   ^^  omarnd.  Medlitotf  appears  to  have  beea  a  baa  maa^ 

^^  It  18 an  Written  bjr  him,  and  gives  the  fee  to  bis  wife,  m 

LitTLtiH.  t^^judice  of  John  Cfymer^$  male  issue.  It  is  worded  as  nm 

£1356  1  i>*^^^^^^^^  settlement ;  without ,  cause  or  conmdemtiotu 
*^  Mtdlicott  never  dared  to  produce  it ;  and  cbose  rather  to 
conceal  the  will  of  t743,  that  the  younger  ton  mig^be 
admitted  and  possess  (he  premises, 
rtides  Black.  6^^  lastly,  this  paper  is  no  revocation^  It  4b  no  will  r 
Rm.  1114.  and  theri^fore  can  not  direct  the  uses  "of  the  surrender* 
.  ^p*'i?*^**  ^^  **  "^  conreyance.  It  is  no  agreement  with  aay  body. 
5j"  g^  '^  ^^^  ^®*  purport  having  been  delivered  to  or  for  the  use 

-*  of  any  body.  There  is  no  proof  that  it  was  out  of  tfa«  cus- 

tody of  John  Cljffner^  before  bis  death.  It  ought  not  to 
have  been  out  of  his  custody ;  because  it  is  voluntary  and 
without  any  consideration.  He  could  not  have  bcenob* 
liged  to  perform  it.  Then  it  amounts  to  no  moiie  tbaft 
his  bare  saying  "that  he  uttended  to  make  a  will  or  sur- 
"  render  to  the  use  of  his  daughter,  in  fee  :"  and  diin^'- 
[R  Vin.  134.  ^^^^'  ^^  intentibn  to  revoke  by  a  future  act  wiiicfa  a 
pi.  1 , 3,  s,  4.]  man  can  not  be  compelled  to  perform,  is  <n6  revdcaticn,. 
till  the  act  is  done.  All  the  cases  are  so  :  and  the  reason 
is  evident 

It  is  to  no  purpose,  to  grant  a  new  trial ;  because  lam 
satisfied  that  the  verdiiJt  is,  in  every  light,  agreeable  to 
the  true  justice  of  the  case. 

Was  it  a  meftsuring  cast,  or  if  the  defendant  had  been 
iurpri::ed  by  the  plaintitrs  title,  I  should  have  tbougbi 
otherwise.' 

The  defendants  are  purohasers  from  the  heir  of  a 
copyholder  duly  admitted.  There  has  been  a  possession 
aboVe  fifteen  years.  The  title  set  up  by  the  plaintiff 
is  a  will  concealed,  [a) 

(a)  If  this  had'beenby  ll>e  plaintiff's  lessor,  it  would, 
as  it  should  seem,  have"  been  a  fraud  in  the  plaintiff's 
lessor  to  concealthe  will  and  suffer  the  estate  to  be  sold 
by  the  heir  and  several  others  claiming  under  him,  all 
of  whom  were  admitted;  and  therefore,  ifthiis  had  been 
the  fti(*t,  a'gourt  of  equity  at  least  would  have  enjoined 
the  heir  from  setting  up  the  will,  accordmg  to  the  prin- 
ciple in  the  cases  in  Eq.  Abr.  284.  And  it«ecras  a  jury 
ought  tmder  such  circumstances  to  have 'found  against 
a  will,  so  concealed  by  the  devisee  in  fee;  biit  qu.  tbe 
fact  of  concealment;  for  the  will  was  proved  in  1731, 
ante  1240* ;  which  seenis  to  be  the'  strongest  part  of  the 
plaintitt's  case:  or  rather  that  and  a'^ilefefnce founded  on 
forgery,  seem  to  be  the  onl^  answers  to  the  ^Srgumenta 
from  the  admission  of  the  cU6tomai^-he!r,'!Jt»d  the  many 
admissions  of  the  "purchasei^^  tinder  hitif  beibMl  apy  suit 

2  ''^     '• 
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the  trial  bad  is  satisfactory  beyooil  a  <i<Mibt:  and  tbe  d^-    clxmbr 
#BD4ft9t»  caA  nofc  aiwd  libetr  cMe.    Tl|ece|Dri9  it  wo<4id  be        ^; 
^auK  AQd  faxaii^ua,  to  grant  a  new  trial.  lit tIsk. 

Tbe  tbreeotbar  judg^  declared  their  es^ijre  coppur* 
9e9€a;  but  dacliasd  expatiating  upon  it,  or  eiiteriog  into 
particutars^  aaLord  Mofi^M  bad  so  very  fully  goa 
tbrcHigiiiil. 

The  Rule  must  be  dischargbp. 

Rax  «r«/«  Jambs  Wubeleiu  Mooday,  sM 

fipHE  defendant  came  up,  to  receive  the  judgement  of  ^^'^j  ^^^^* 
-*•   the  Qourt ;  having  been  reported  in  contempt.  f^  Biack.3ii.] 

The  cmUempt  was  this— the  defendant  JVhe^ler,  being  ii  Defaidant 
vintner,  had  bought  two  pipes  of  wine  of  one  James  SCU'  f    1237  J 
an  Tulk :  which  wine  the  defendant  asserted  to  l>e  adul-  oiicbirgod 
terated  and  bad,  and  therefore  refused  to  pay  for  it     T^J^^tempi 
Whereupon  TuJk  brought  his  action  agaist  him  for  the  .^  aitempiing 
price.    At  the  trial  the  matter  was,  by  consent  of  both  to  tet  aside  aa 
parties,  (probably,  to  conceal  the  secrets  of  the  trade,  an4  award  ia 
the  nature  and  decree  of  mixing,)  referred  to  the  arbitra-^^i^^" 
tion  of  one  Mr.  Charles  Cordcroy  :  Wheeler  consented  to 
abide  by  his  award,  and  not  to  bring  any  bill  in  equity. 
This  rule  of  ntit  prius  was  made  a  rule  of  this  court 
Corderoy  awarded  "  that  Wheeler  should  pay  Tulk  a  cer- 
'•  tain  sum  of  money,  (about  *20\.)  for  this  wine.*'  Wheeler 


' !'»■•  ^ 


commepciBd  by  tlie  lessor :  it  is  true,  th:^t  the  defendants 
were  not  privy  to  the  forgery,  which  weakepjs  the  pre- 
auQtptioa  aspiait  (hejm,  on  that  account.  On  the  whole, 
the  facts  sW^^it^e  1 246,  s§em  to  have  be^n  the  grounds 
of  tbe  judigai^ut  in  %h\»  qa»e;  tJhejr  are  four,  and  some 
QbservatiQas  ar^  made  op  eacb  of  them  in  the  not^,  Qu« 
ifaoy  Qf  th^m  wo^nrant  tbejudgn^ent?  an4  qu.  i|*  the  better 
grouod  WQMld  notbav^been  the  piohate  of  the  will  in  1751 , 
and  tbe  SUttecppt  of  defeating  the  plaiutifTs  claim  by 
forgeiy  J  Qu^  9l^Q9  whetheif  J^hn  Clymp'  the  test^to^  made 
any  sunreQder  to  the  use  of  his  will?  if  he  did  not,  the 
Ugal  estate  at  least,  would  have  b^en  in  the  defendants ; 
and  therefore  tbe  judgment  js  wrong  if  this  be  so;  and 
as  the  devise  was  tp  a  grandchild,  it  is  very  doubtful 
whether  a  court  pf  equity  would  supply  the  wi^nt  of  a 
surread^r  (9etlP.Wms.  60. 61.);  and  if  equity  would  do  ^t 
against  ap  h^irat.  conpimon  law,  v^tQo.  whetbe^r  tb.^y 
would  9giiimt  »  curtomary  heir,  pavipg  no  other  prc^- 
visiop,  which  fi/^vffi  (o  t^aye  been  the  present  case.   See 
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176 \.      refused  to  pay  the  money  awarded;   and  moved  this 


REX 


court "  to  set  aside  the  award.' 
\7  Upon  bearing  that  motion,  the  court  thought  there 

WHEELER.  ^*®  "^  ground  to  set  aside  the  award ;  but  that  it  ought 
to  be  performed  Upon  which,  the  defendant  performed 
the  award,  atid  paid  the  money.  Afterwards,  he  was  so 
ill  advised  as  to  bring  a  long  bill  in  the  court  of  Chancery. 

The  plaintiff  here  (defendant  in  equity)  moved  this 
court  for  a  rule  to  shew  cause  why  an  attachment  should 
not  issue  against  him,  for  bringing  a  bill  in  equity,  con- 
trary to  the  rule  of  this  court  made  by  consent. 

Upon  the  motion,  the  court  expressed  their  resentment, 
and  made  a  rule  to  shew  cause. 

The  vacation  then  coming  on,  the  defendant  filed  a 
supplemental  bill  in  Chancery,  stating  the  motion  foraa 
attachment,  and  praying  an  injunction  and  relief. 

The  plaintiff  here  (defendant  in  equity)   pleaded,  in 
'  bar,  the  rule  of  this  court :  which  plea  was  allowed. 

Upon  shewing  cause  here,  against  the  attachment,  the 
court,  from  abundant  indulgence,  heard,  a  second  time, 
every  thing  which  could  be  said  to  impeach  the  award. 
But  they  continued  of  their  former  opinion,  in  support  of 
the  award:  and  the  rule  for  the  attachment  was  made  abso- 
lute of  course. 

He  was  taken  up  upon  the  attachment :  and  interro- 
gatories were  filed.  He  was  examined :  and  the  interro- 
gatories and  examination  were  referred  to  me.  I  reported 
him  in  contempt :  for  he  explicitly  owned'the  fact  of  bring- 
ing an  original  and  supplemental  bill  in  Chancery ;  though 
r  1358  1^^  pretended  that  he  did  not  understand  that  he  had 
^  -'  ever  consented  "  not  fo  bring  a  bill  in  equity,"  nor  ever 

meant  any  such  consent. 

Afterwards,  upon  bis  being  driven  to  the  brink  of  connr- 
mitment,  he  was  forced  to  submit :  and  it  was  referred  to 
me  to  inquire  "  whether  he  had  procured  the  bill  brought 
*•  by  him  against  James  Stuart  Tuik^  Charles  Corderoy 
**  and  Jamti  Jqffmon^  in  the  courtof  Chancery,  to  bedis- 
"  missed ;"  and  also  to  liquidate  and  ascertain  the  amount 
of  the  costs  out  of  purse  of  the  said  James  Stuart  Tulk^ 
Charles  Corieroy^  and  James  Jefferson,  occasioned  by  his 
having  filed  a  bill  and  proceeded  in  Chancery  against 
them,  in  contempt  of  the  order  of  this  court.  And  the 
court  adjourned  the  consideration  of  ihtjudgmetit  for  his 
contempt,  until  after  I  should  have  made  my  report. 

Immediately  after  the  making  this  rule,  the  defendant 
dismissed  his  bill  in  Chancery;  and  readily  attended  and 
submitted  to  the  taxation  of  all  the  costs  which  the  three 
persons  mentioned  in  the  rule  had  been  put  to,out  of  pocket, 
as  well  in  the  court  of  Chancery  as  in  this  court,  arising 
from  his  contempt:  all  which  costs,  (which  were  amply 
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sSloweA^  pursuant  to  an  intimation  from  the  court "  that      176K 
««  tbey  ought  to  be  80,*'and  amounted  to87l.  4s.  he  irame-        ^^^ 
diately  paid :  and  perhaps  his  own  might  be  as  much  y^ 

more,  at  least  xvueeleu. 

All  which  was  now  laid  before  the  court :  and  nothing 
rensained,  according  to  the  ordinary  course  of  proceeding, 
but  for  the  court  to  have  passed  judgment  upon  him  for 
his  contempt. 

The  Court  was  unwilling  to  punish  him  further,  by 
^e  and  imprisonmerU ;  as  he  had  smarted  severely  :  and 
yet,  as  his  contempt  was  so  obstinate,  tiiey  did  not  care 
that  a  slight  sentence  should  stand  upon   their  records* 

Therefore  they  waved  giving  ;«dgm€«/,  by  comenL 

They  said,  they  would  not  receive  more  complaints 
fiov,  upon  this  occasion:  but  that  the  attorney  and  coun- 
sel were  equally  guilty  of  the  contempt,  aiid  more  crimi- 
nal.; and  if  it  ever  happened  again,  tiiey  would  proceed 
against  them. 

Note — Thiacase  is  a  strong  proof  bow  far  a  conten- 
tious spirit,  with  bad  advice,  may  ga  The  sum  awarded 
was  but  about  201.  The  cause  in  Chancery  went  no  far- 
ther  than  a  plea:  if  it  had  proceeded  to  an  examination 
of  witnesses  and  a  hearing,  the  costs  must  have  been 
GonsiderUbly  more.  And  it  was  without  the  least  chance 
of  success:  for,  every  ground  of  relief  in  equity,  against  j^  1259  J 
an  award,  is  equallg  open  in  this  court ;  upon  a  motion, 
in  a  summary  way,  "  to  set  itaside." 

No  man  would  accept  of  being  an  arbitrator,  if  be  was 
liable  to  be  harassed  with  a  Chancery-suit  for  his  pains. 

TuBcouET(for  the  reason  above  given)  only  made 
a  rule  that  this  bccoonizamcb  should  be  dischargeb. 


Ro£,  exdimiss.  Duke  of  B01.TOK,  i  erstia  Grantham.  Tuetday,  S4th 

Nor.  17GI. 
riiHIS  cause  stood  in  the  paper,  for  argumetit  of  a  special  Power  of  1 

-*•    verdict  found  at  the  assizes  for  the  county  of  i^ero//,  joinirew  to 
upon  an  ejectment  brought  by  the  present  Duke  of  Bolton  ™*^®  **"fllj 
for  lands  in  East  PortUmouth  in  that  county  ;  part  ot  the  ^q^^J^. 
estate  which  had  once   belonged  to  Robert  Willoughby  piied. 
Lord  Broke,  and  which  had  been  settled  by  a  private  act 
of  parliament  made  in  27  /f.  8.  upon  the  ancestors  of  the 
present  Duke   of  Bolton,  with    a    clause    to     restrain 
alienations,  except  for  the  jointures  of  wives  Jor  term  of 
liftyhz. 

The  special  verdict  was  long  ;  and  there  was  a  long 
argument  upon  it,  at  the  bar:  but  the  question  was  no 
more  than  "  whether  the  Duchess  of  Bolton  could  lease 
**  the  lan(is  settled  upon  her  for  life,  under  the  power 
*'  given  by  the  exception  in  the  said  act :  for  three  lives,  or 
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17(51  •      "  years  determinable  upon  ihree  lites  ;  that  being  tbk 
ROE  *      ^  usual  manner    of  leasing  in  the  <jounty  where  those 
exdimiss    "  lands  lay,  and-the  usual  manner  in   which  they   had 
BtJKE  of  "  *^®°  leased.*' 

BOLTON         TheCoukt  was  clcar  **  that  such  power  not  having 
y  "  bceng^Vn  to  jointresses  by  the  said  act  of  parliament, 

GRAN-     **  could  no^  be  IMPLIED."    It  would  therefore  be  of  no 
THAM       "®^»  ^^  report  the  case  at  large. 

Per  Cur: 

Judgment  for  the  Plaintiff. 


Friday,  27lh  ^       MiDHURST  versus  Waiti:. 

Nov.  1761. 

ts.  C.  1  Black.  TTPON  a  motion  for  a  new  trial — 

560.]  ^     It  appeared  upon  the  report  of  Mr.  Justice  Wilmot 

Deputy  high    who  tried  the  cause,  that  this  was  an  action   brought  by 

constable  may  an  alehouse-keeper  in  the  hundred  of  Evinger  in  Hants, 

biUet  soldiers,  ng^ngt  a  deputy  high  constable^  for  billeting  soldiers 

(]    1260  3  upon  him;  and  that  the  high  constable  living  at  a  dis-^ 

tasice,  had  appointed  the  defendant  his  deputy,  by  parol 

only ;  and  to  do  this  businese  of  quartering  soldiers  for 

him,  during  the  whole  time  of  his^  continuance  in   that 

office. 

^  557*"'  ^^^  questions  were— (First)  whether  a  high  tomtabie  ia 

aDiirn.40S.]  a  eoMmou-Zaflt^  officer  :  ( Secondly)  whetbera  A^A  cojitfaAjf 

is  within  the  word  *'  comstable"  in  the  annual  mutiigr 

act,  so  as  to  im power  him  to  billet  soldiers;  and  (Thirdly) 

whether  a  high  constable  can  appoint  a  deputy  for  thia 

purpose. 

Mr.  Justice  Wilmot  reported,  that  at  the  trial,  be  wae 

of  opinion  in  the  affirmative^  on  all  the  three  points. 

Mr,  T/Sfir/oa^and  Mr.  Serjeant  Davy^  on  behalf  of  the 

*  9  Co.  46.      plaiutiff,  argued  to  the  contrary :  and  particularly  insiated 

Earl  of  that  the  deputation  ought,  at  least,  to  have  been  in  * 

Sfhrewsboi^'s   nrltingf  *  and  also  that  the  deputy  could  not  billet  them 

as7.pl!  7.  and  Tlie  constable  of  the  hundred  can  not  billet  soldiers, 
<|a.  if  the  m  placn  where  there  are  other  officers :  the  act  only  gives 
pmot  be  any  bim  this  power  in  the  absence  of  the  officers  of  the  {nace* 
where  in  9Co.]  This  appears  particularly  from  §  35, 36.  of  this  act.  So, 
«74  Ph^M  V  '^y^'^  ^^  ^•^-  ^^-  ^^'^"^  making  malt,  the  power  of 
Winicombe.  'viewing  it  is  given  to  the  constable  of  the  towki  where  it 

'shall  be  made  or  put  to  sale. 

Secondly,  but,  at  least,  he  could  not  appoint  a  deputy  iot 

this  purpose.    This  person,  the  now  defendant,  waa  neoer 

approvea  of  nor  sworn. 
la  the  act  of  I  W.  ft  M.  c.  IS.  §  7.  there  is  a  provirion 

about <lissenter3  chosen  constables, *'thatt they, may  exe- 

"  cute  the  otficetJyatieputy  that  shall  comply  with  the 
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«  tow.*'    But  the  penon  appoioted  utideT  tbis  act  oould      176K 
not  be  a  deputy^  but  a  constable  in  bia  oa^ii  righi.  midhubm 

JHojudieial  officer  can  appoint  a  deputy.    Phelps  v.         y^ 
Wiitchcombe,^  Bul$tr.  77.  1  Ro.  Rep.  274.     Moara  845.    ^^i^s. 
t  Danv.  48%.  vl.  I. 

An  under  MMeriff  can  not  exerciae  ti  judicial  act  ifoA.  13. 
Sir  Darnel  Nort<m  v.  Smmei.    Noy,  il   Bandati  case. 

A  bij^h  conifitable  ia,  in  tome  respect,  u  judicial  officer :  T  126 1     1 
and  the  billetling  ofsofdieri  is  a  judicial  act     Tliis  act  is  ^ 
th€  effect  of  the  judgment  of  the  agent :  and  an  appeal  U 
giteo  from  bis  act 

By  9  Ed.  4.fo.  31 .    A  sheriff  can  not  make  a  deputy  to 
r«ie  ucurihf  upon  a  aupplicavit ;  tbougb,  to  takt  the  party, 
he  may. 
Mr.  fVehb  contra^  for  the  defendant. 
First    A  high  contiable  is  included  in  the  mutiny-act : 
the  words  are  "  constable,  ty thing-man,  head-borough,  or 
♦*  other  officer." 
Se<x>ndly,  He  may  make  a  dtputiffbr  this  purpose^ 
Firat-^  He  argued  from  the  act  itself. 

Lord  Mansfielo— Surely,  it  is  impossible,  to  main* 
**  tain  that  a  high  constable  is  not  within  the  act** 
Mr.  >Fei6— Proceeded  to  the 

Siecond  point — He  may  appoint  a  deputy   upon  this 
particular  occasion. 

3  Bulstr.     77.     Phelps  V.   Winchcomh.    3  Xe6.  309.  r&  Cand  S.Pf 
1  Siderf.  355.  are  cases  of  standing  deputies  :  and  Lord  Moor,  a45. 
Hale  adopts  all  the  doctrine  laid  down  in  the  case  of  ^^'•«^* 
Phelps  V.  Winchcfmb.  '^*  J 

Taking  security  is  a  judicial  act. 
Thecounsel  for  the  plaintiff,  in  reply,  confined  them- 
seWes  now  to  the  second  question. 

This  is  ^permantttt,  consiant^  general  deputy,  as  to  all 
acts  of  this  kind :  not  a  deputy  pro  eA  tnce. 

JLmii&fffdsuDposeatbecaseofjPAc/pi  v.  WinAcomh  to 
hate  proceeded  rather  upon  tolerattdn^  than  upon  law. 

In  this  instance,  the  duty  is  judicial:  and  the  appeal 
pioves  *•  that  this  was  the  idea  of  the  law.** 

Ifa  man  be  bound  by  tenure,  to  execute  the  office  of  [Ur.fSS.] 
oonstable,  and  appoint^  SK&ififirfe,  that  substitute  himself 
is  smom  in :  he  is  not  a  deputy. 
An  under-«heriff  can  not  execute  a  writ  of  partition,     r  «  qAo    1 
Lord  Mansvield— All  these  nieetief  were  nev«r^  -* 

ihoughtof,  by  those  peraons  who  have  for  many 
Tears  drawn  the  mutiny-acts.  They  are  not  drawn 
ov  gentlemen  of  the  profession  of  the  law.  And 
the  nature  of  the  thii^,  as  well  aa  the  tnfefiljan  ef 
the  h^islature,  reouiresthat  people  Should  not  m 
liable  to  ftctioiia  tor  honestly  execatiDg  them. 
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1761  These  acts  arc  intended  ta  guard  the  cttnl  authority 

^^  The  act  now  under  consideration  certainly  comprekends 

WAITE.  *^**  constable:  and  he  may  appoint  a  deputy  to  ihu 
particular miniiterial act.  This  is  a  ministerial  act:  and 
a  constable  may  appoint  a  deputy  to  do  ministerial  acts. 

It  ^8  taking  the  definition  <oo/argtf,  to  say*'  that  every 
**  act  where  the  judgment  is  at  all  exercised,  is  2l  judicial 
"  act :"  ajudicial  act  is  supposed  to  be  done  pendente  lite 
(of  some  sort  or  other.) 

This  construction  is  the  most  convenient,  and  agreeable 
to  the  rule  of  law  in  cases  of  appointing  deputies. 

Mr.  Justice  Demison  concurred  in  opinion  with  his 
lordship. 

So  also  did  Mr.  Justice  Foster  :  and 

Mr.  Justice  Wilmot  continued  of  the  same  opinion  he 
was  at  the  time  of  the  trial. 

He  said,  he  would  only  now  add,  that  he  had  looked  a 
'  good  deal  into  the  liaiure  of  the  office  of  high  constable ; 
and  that  he  found  it  to  be  much  more  ancient  than  the 
tia^  of  Ed.  4. 

♦  Per  Cur,*  unanimously, — 

Rule  DISCHARGED. 


NotI^^Ygi?^        Rex  versus  George  Scott  and  Edward  Hams. 

«9i  S60.]  *    '  T^HIS  was  an  indictment  for  a  riot ;  and  consisted  of 
If  fbar  are  in  ^^^  counts  only ;  there  being  no  count  added,  for  an 

dieted  for'a  '  assault 

r  1363    1      ^^^   ^^^  count   charged  that  George   Scott,    Lewis 
noty  and  two  J^davoux,  Samuel  Austin,  Edward  Hams,  Walter  Bray, 
die  before        and  John  Chaplin,  with  force  and  .arms,  at,   &c.  in  the 
trial,  judg;      street  and  qonimon   highway  there,  called  the.  Strand, 
meat  a^ntt  unlawfully,  violently,  and    routously  did  assemble  and 
two'ihairnot  gather  themselves  together,  to  disturb  the  peace  of  our 
be  arretted,     said  lord  the  king :  and  so  being  then  and  there  assem- 
bled and  gathered  together,  they  the  said  G.S.L.  D. 
S.  J»  E.  H.  W.  B.  and  J.  C.  then  and  there  unlaw- 
fully, riotously  and  routously  did  follow  and  walk  after 
one  Felix  Sarrant,  gentleman,  then  and  there  passing 
along  the  Stratul  aforesaid,  and  then  and  there  being  in 
the  peace  of  God  and  of  our  said  late  lord  the  king,  from 
and  out  of  the  Strand  aforesaid,  unto  the  dwelling  house 
of  him  the  said  F.  S.  situate  in  Blue^Cross-Street  in  the 
parish  and  county  aforesaid,  insulting,  abusing,  menacing, 
and  hollowing  after  him  the  said  F.  S.  whereby  he  the 
said  jP.  S,  was  then  and  there  put  in  great  peril  and  danger 
of  losing  bis  life ;  and  other  wrongs  to  the  said  F.  S 
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then  and  there  unlawfoUyy  riotously  and  routomfy  d\d,      176I. 

CjT*  «fC»  KEX 

The  second  count  charged  that  George  Scoti^  Lems  ^ 
De/avouXf  and  Edward  Hams^  with  force  and  arms,  at,  goorr 
SfcAn  the  said  street  and  highway  there,  called  Blue-  ^nd  ha  mi. 
Crou'-Sirtetj  near  the  dwelling-house  of  the  said  JP.  S. 
there  sitoate,  unlawfully,  riotously  and  routousltf  did 
assemble,  and  gather  themselves  together,  to  disturb  the 
peace  of  our  said  lord  the  king,  (be  the  said  JP.  S.  then' 
being  in  tbe  same  house  and  in  the  peace  of  God  and 
our  said  lord  the  king ;)  and  so  being  then  and  there 
assembled  and  ^thered  together,  they  the  said  G.S. 
L.  D.  and  £.  H.  did  then  and  there  unlawfully,  riot- 
ouMh  and  routoudy  make,  and  cause  and  procure  to  be 
mane,  a  large  fire  in  the  street  and  highway  aforesaid  : 
and  in  the  same  fire  then  and  there  unlawfully,  riotously 
and  routously^  did  burn,  and  cause  to  be  burnt,  him  the 
said  Fe/ix  Sarrant  in  effigy :  and  they  the  said  G.  S. 
L*  D«and£.  //.then  and  there  unlawfully,  riotously, 
and  toutotisfy  did  remain  and  continue  in  the  street  and 
highway  atoresaid,  near  the  fire  aforesaid,  for  a  long 
time  (to  wit,  for  the  space  of  two  hours  and  upwards,) 
hollowing,  shouting,  firing  guns,  squibs,  and  fireworks, 
and  misbehaving  themselves ;  and  other  wrongs  to  the 
said  JFl  S.  then  and  there  unlawfully,  riotously,  and  rotil« 
ously,  did,  4'c.  tie. 

Mr.  Morton  had  (on  Saturday  the  30th  of  May  last) 
moved  in  arrest  of  judgment:  lor,  that  o/?/y  two  of  tbe 
defendants  had  been  convicted;  the  *  rest  having  been  •  The  fact 
acquitted.    Whereas  three  persons,  at  tbe  least,  are  ne-  wu,  that  two 
cessary  to  constitute  a  riot;  and  as  this  is  an  indictment ^••*'».*^^"|[J 
for  a  riot,  and  only  two  are  found  guilty,  there  can  be  no  \^^^^\^ 
judgment  given  against  them.  ed. 

And  to  prove  **  that  if  several  persons  be  indicted  for  r  1264  1 
•*  a  riot,  and  two  only  found  guilty,  and  the  others  all 
**  acquitted,  judgment  shall  be  arrested,  because  a  riot 
**  cannot  be  committed  by  two  peisons  only;"  he  fcited 
Popham,  302.  Harrison  v.  Errington^  (the  second  error 
assigned  ;)  also  Rex  v.  Sudhury,  Heapes,  and  others, 
1  Ld.  Raym.  484.  2  6a//c.  593.  and  12  Mod.  262.  all 
S.  C.  in  point.  And  if  another  offence  be  added  in  the 
same  count,  it  does  not  vary  the  case :  so  is  RexY.  Colson, 
etar,3  Afrirf.72. 

Mr.  Norton  and  Mr.  Stow  now  shewed  cause,  on  be- 
half of  Sarrant  (a  quack  doctor)  the  prosecutor,  why 
judgment  against  the  defendants  should  not  be  arrested. 

It  has  been  objected  '*  that  it  being  an  indictment 
"  for  a  riot,  and  no  other  count  laid,  three  persons  at 
*'  least  ought  to  have  been  found  guilty ;  or  else,  it  can 
**  he  no  riot:* 
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1762.      *  service,  or  exercise  a  franchise ;  (more  especially,  if  it 
KBX       ^^  *"  *  matter  of  public  concern,  or  attended  with  pro- 
y^         fit;)  and  a  person  is  kept  out  of  possession,  or  dispos- 
BAREfiR    8^^^  of  such  right,  and  has  no  other  specific  legal  re- 
^l  ^Y^  *  medy ;  this  court  ought  to  assist  by  a  mandamw;  upon 
reasons  of  justice ^  as  the  writ  expresses — ISos  A.  B.  rfe- 
"  bitam  etjhtinam  justUiam  in  hoc  parte  Jleri  xohnta^  at 
"  estjustum  ;"  and  upon  reasons  of  public  policy,  to  pre- 
serve peace,  order,  and  good  government 

The  interposing  this  writ  where  there  is  no  other  spe* 
cijic  REMEDY,  is  grcHtly  for  the  befiefit  of  the  subject 
and  the  advancement  of  justice.  The  speedy  decision 
of  the  question,  in  that  case  which  has  been  mentioned, 
by  an  imnnediate  trial  in  a  feigned  issue  shews  it 

This  case  is  not  indeed  quite  the  same  as  that  was ; 
but  still  it  is   reasonable   to  grant  a  rule  to  shew  cause. 
On    Monday,   23d  November  1761,*  Mr.  Thurlow  and 
Mr.  Dunning  shewed  cause  against  the  mandamus. 

They  controverted,  by  affidavit,  the  election  oiMendi; 
and  endeavoured  to  support  the  election  of  Mr.  Hanmer, 
whom  the   trustees  had  put  into  possession. 

The  majority  of  the  congregation  seemed  to  be  on  the 
pjde  of  Mends:  the  trustees  espoused  Hanmer,  and 
meant  to  maintain  him  with  a  high  hand. 

There  was  no  colour  for  the  election  of  Hanmer:  and 
that  oi  Mends  was  liable  to  objectipns. 

This  contest  had  raised  great  animosity,  spirit,  and 
obstinacy:  especially  in  those  who  were  for  Hanmer; 
and  as  they  thought  their  strength  lay  in  throwing 
obstacles  in  the  way  of  any  (more  especially  a  speedy) 
redress,  as  Hanmer  was  upholden  and  maintained  in 
possession  by  the  trustees ;  their  counsel,  with  great 
earnestness  and  ability,  argued  against  making  the  rule 
absolute  for  a  mandamus;  and  contended  that  it  could 
not  be  **  to  admit ^^  where  another  was  in  possession. 
r4Barr.2188.]  '  ^  mandamus**  to  admi^  goes  no  further  (they  said) 
*■         '       *  than   to  give  a  legal  possession  where  otherwise  the 

CI  967  1  P^^^y.  would  be  without  remedy.  And  to  prove  the  dis- 
izot  J  tinction  between  a  mandamus  to  admit  and  sl  mandamus 
to  restore  to  a  former  possession— they  cited  the  case  of 
Rex  V.  Dean  and  Chapter  of  Dublin,  1  Sir  /.  S.p.  538. 
per  Pratt.  "  A  mandamus  to  admit  is  only  to  give  a 
*'  legal,  not  an  actual  possession;  though  in  a  mandamus 
**  to  restore,  the  court  will  go  further." 

But  here,  another  pereon  (Mr.  Hanmer)  is  in  possession : 
and  Mr.  Mends  never  has  been  so.  Here  is  no  legal 
right:  and  this  court  can  not  take  notice  of  rnvsrs,  bo.hb 
to  give  relief,  upon  sxi  equitable  title  only.  Nor  is  this 
gentleman  the  cesiuy  qui  trust:  at  most^  his  title  is  o/djf 
equitable. 
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Lord  MAKSFTEI.D— A  mandamus  is  a  prerogative  writ ;      1762. 
to  the  aid  of  which  the  subject  is  intitled,  upon  a  proper        ^^^^ 
case  previously  shewn,  to  tlie  satisfaction  of  the  court.         y^ 
The  original  nature  of  the  writ,  and  the  end  for  which  it  babkeb, 
-was  framed,  direct  upon  what  occasions  it  should  be. used.      ^i;  ^\\ 
It  was  introduced,  to  prevent  disorder  from  a  failure  of  [s  Black.* 
justicoyand  defect  of  police.     Therefore  it  ought  to  be  Com.  lio-l 
used  upon  all  occasions  where  the  law  has  established 
no  specific  remedy,  and  where  in  justice  and  good  govern- 
ment there  ought  to  be  one. 

Within  the  last  century,  it  has  been  liberally  inter- 
posed for  the  benefit  of  the  subject  and  advancement  of 
justice.  ' 

The  value  of  the  matter,  or  the  degree  of  its  impor- 
tance to  the  public  police,  is  not  scrupulously  weighed. 
If  there  be  a  rights  and  no  other  specific  remedy,  this 
should  not  be  denied. 

Writs  of  mandamus  have  been  granted,  to  admit  leC" 
tunrsj  clerks^  sextons^  and  scavengers ^  i^e,  to  restore  an 
alderman  to  precedency,  an  attorney  to  practice  in  an 
inferior  court,  &c. 

Since  the  act  of  toleration,  it  ought  to  be  extended  to 
protect  an  endowed  pastor  of  protestant  dissenters; 
from  analogy  and  the  reason  of  the  thing. 

The  right  itself  being  recent^  there  can  be  no  direct 
ancient  precedent:  but  every  case  of  a  lecturer,  preacher, 
schoolmaster,  curate,  chaplain,  is  in  point. 

The  DEED  is  the  foundation  or  enaowment  of  the  pas- 
torship. The  form  of  the  instrument  is  necessarily  by 
way  of  trust:  for,  the  meeting-house,  and  the  land  upon 
which  it  stands,  could  not  be  limited  to  Enty  and  his  r  -q/jq  1 
successors.  Many  lectureships  and  other  offices  are  L  **^^  J 
endowed  by  trust-deeds.  The  right  to  the  function  is 
the  substance,  and  draws  after  it  every  thing  else  as  appur«> 
tenant  thereto.  The  power  of  the  trustees  is  merely  in 
the  nature  of  an  authority  to  Udmit.  The  use  of  the  meet<^ 
ing-house  and  pulpit,  in  this  case,  follows,  by  necessary 
consequence,  the  right  to  the  function  of  minister, 
preacher,  or  pastor;  aai,  much  as  the  insignia  do  the 
ofiice  of  a  mayor:  or  the  custody  of  the  books,  that  of  a 
town-clerk. 

Mr.  Just.  WiLMOT— It  has  been  granted  in  the  case 
of  scavengers.  It  is  a  prerogative  writ,  and  shall  be 
granted  to  ampliate  justice,  and  to  preserve  a  right; 
where  there  is  no  specific,  legal  remedy ;  where  no  assize 
will  lie. 

Mr.  Just.  FosTBu— Here  is  a  kgal  right.  Their  minis- 
ters are  toteraied  and  allowed:  their  right  is  established, 
therefore  is  a  kgal  right,  and  as  much  as  any  other 
legal  right 
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176%         Thb  cotJBT  propoted  an  wue  to  tty  •*  wbetb^  Mr. 

i^g^       "  Haimey  was  or  was  not  dul^  elnttd ;"  as  the  cbetpeal 

y^         and  best  way  to  put  it  in. 

BAEKSE        '^  ^^  ^^  adjourned  to  the  6r»t  day  of  this  present 

^  ^      Hilary   terra,,  in  order  thai  the  parties  might  give  an 

N  B  Th'  Mr  **°*^^»  "  whether   they   would  agree  ,  to   ikU  isstte  5" 

Haan^wsB  *  ^  **  whether  they  would  agree  to  proceed  to  a   mw 

in  DoneMion,  "  election:**  and  the  parties  tbeooiselves  to  be  consultad,- 

andciaimed   and  make  their  elecUoo. 

^^^«'y         But  afterwards,  (on  Tuesday  24th  Novemiitr  1761.) 

2^*i5nJif!LordMAK4FijEi.B  profwsed  and  made  an  alteration  in 

or  paitorthipT  ^^  ^^^  ^o  be  drawa  up  in  this  case :  which  alteration  he 

*  judged  to  be  necessary,  as  Mr.  Hanmer  himself  waa  so 

party  to  this  litigation  about  the  nrnndofiim. 

He  therefore  directed  it  to  be  drawn  up  to  the  f(dl0w- 
ing  effect,  (and  indeed  gave  the  very  words ;)  mz. 

It  is  ordered,  that  the  first  day  of  next  term  be  given 
to  FeuU€0$^  Barker^  Mkburd  Dummigy  Philip  Cotkey^ 
and  Etioi  Lang,  to  shew  cause  why  a  writ  of  man/flleviiff 
should  not  isaue,  directed  to  them,  requiring  them  to 
admit  ChriHopher  Mends  to  the  use  of  the  pulpit  in  a  cer- 
tain meeting-house  appointed  for  the  religious  wocabip 
(^  protestant  dissenters  commonly  called  Presbyterians,^ 
in  Plymouth  in  the  county  of  Dtoon^  as  pastor^  minister^ 
or  pKcacber  ther^.  And  it  is  further  ordered,  that  the^ 
r  196Q  1  ^^  ^'^  Pentecosi  Barker,  Bichatd  Dunning,  Pkihf 
'  -I  Cockey^  and  Elia$  Lavg^  do  at  the  same  time  acquaii^ 

iliia  court ''  whether  they  insist  i^poo  the  validity  of  the 
**  election  of  Johu  Hanmer  ;*'  and  if  not, ''  whether  they 
**  are  willioig  to  proceed  to  a  new  election  of  a  minister, 
'*  pastor,  or  preacher  there  r  tb^  prosecutor  of  this  rule 
having  deplared  his  consent "  to  wave  his  claim,  in  order 
**  to  a  new  eloctipn/'  And  it  is  further  ordered,  that 
noiifie  of  this  rule  be  given  to  the  said  John  Hamaer;  to 
the  intent  that  he  may  be  heard,  as  he  shall  be  advised ; 
and  tthat  he  may  acquaint  this  court  ^*  whether  he  insists 
"  lupon  the  validity  of  his  election,"  and  **  whetlier  he  is 
'*  wilUi^  to  have  it  tried  in  a  feigned  issue.*' 

Mr.  TjHyui.pw  and  Mr.  VvjunnQnow  give  aji answer, 
by  directipn  of  their  client,  ^'  that  Pentecost  Bofket^, . 
"  Richard  Dunning,  Philip  Cockey^  and  Elias  Lang,  do 
**  inskt  upon  the  validity  <a  the  election  of  John  tianmer; 
*'  and  that  they  are  ni4  mUing  to  proceed  to  a  new 
^*  eleption,  &c.  and  Miat  the  said  John  Hemmer  does  imd 
"  upon  the  validity  of  his  election,  and  is  not  sHi/i^g  to 
**  have  it  tried  in  a  feigned  issue."  >» 

After  which  Mr.  'I'uuajuow  and  Mr.  Duvvm o  were 
h^^  agaiUt  io  general ;  and  argijed  strenuously  against 
granting  a  mutkdimus.  TUejf  kview,  tl)e  election  of  Hmm* 
fner  could  not  be  supported  upon  a  trial.    The  electien 
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of  JtfouZi  seemed  liable  to  objection  as  irregular.    But,      17£2« 
if  the  matter  was  proper  for  a  mondgmus^  they  were  aware        j^^^^ 
that  in  case  neither  was  elected,  the  court  would  issue         ^  ' 
a  mandamus^'  to  proceed  to  an  election:"  in  which  case,    ^^rker, 
the  majority  of  the  congregation  were  inclined  to  Mends.      ^^  ^\*  '-' 
The  trustees  therefore  obstinately  persisted  in  opposing  a 
mumdanms  and  refusing  a  trial. 

Lord  Mansfield — Every  reason  concurs  here,  for 
granting  a  mandamus.  We  have  considered  the  matter 
fully :  and  we  are  all  clearly  for  granting  it.  I  have  made 
a  collection  of  cases  on  this  subject,  since  the  last  argu- 
ment: but  I  have  it  not  here,  at  present. 

Here  is  a yi///c/io«,  with  emoluments;   and  no  specific  *      ) 

legal  remedy.    The  right  di^pends  upon  election:  which 
interests  all  the  voters.    .The  question  is  of  a  nature  to 
inflame  men's  passions.    The  refusal  to  try  the  election 
in  a  feigned  issue,  or  proceed  to  a  new  election,  proves  a 
determined  purpose  of  violence.     Should  the  court  deny 
this  remedy,  the  congregation  may  be  tempted  to  resist 
violence  by  force:  a  dispute  "  who  shall  preach  christian  [ii  Co.  93.) 
*'  charity,"  may  raise  implacable  feuds  and  animosities; 
in  breach  of  the  public  peace,  to  the  reproach  of  govern-  r    inrg    "l 
nients   and  the  scandal  of  religion.     To  deny  this  .Writ,)-     '"        J 
would  be  putting  protcstant  dissenters  and  their  religious"* 
^vorship,  out  of  the  protection  of  the  law.     This  case  is 
intii/ed  to  that  protection;    and  can  not  Acrre  it  in  any' 
other  mode,  than  by  granting  this  writ. 

The  defendants  have  refused  either  to  go  to  a  new  elec-* 
tion,  or  to  try  it  in  a  feigned  issue. 

We  were,  all  of  opinion,  when  a  trial  was  proposed  tq 
them,  that  a  mandamus  ought  to  issue,  in  case  of  a  refur>al! 
Their  answer  ought  to  be  put  into  the  rule,  as  prefa- 
tory to  it:  and  1  do  this,  with  a  view  that  their  refusal 
may  be  authentically  given  in  evidence  to  the  jury,  upon 
a  trial. 

Many  cases  have  gone  as  far  as  this,  or  farther. 

Mr.  Justice  Denison,  Mr.  Justice  Foster,  and  Mr. 
Justice  WiLMOT,  all  declared  tliemselves  of  the  same 
opinion. 

The  court  ordered  a  mandamus  to  issue. 

F.  Post.  Pa.  1379,  13S0.  esth  Jpril  1763.  '  Monday,  95t»i 

Rex  versus  He  y  noN,  and  four  others,  p  piacU.  351' 

356,  404.] 

♦'OIR  Fletcher  Nor  ton  shewed  cause  on  behalf  of  ^.^j^^.j^P^^J 
^  the  prosecutor,  why  the  proceedings  upon  thisjo?>/^  raationa[:alD«t 
information  should  not  be  stayed,  with  costs  to  l)e  paid  icvcral  on 
by  the  prosecutor ;  for  that  five  separate  rules  •*  for  one  cf  <l»»tioct  rulei, 
**  more  informations  against  each  defendant"  are  consu*  grintcdV^' 
*>fr.  NortoQ  watthis  dav  kniglUedi   and  made  folicitof  generalt 
Vol.111.  'D  :    .; 
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1762*     iifatoi  into  this  ^nejomi  information,  without  any  rule 
&^ic        ^  ^"^^  ^  jo'mit  information  agai nst  all  of  them. 
*'-     Vi  -    '^     Z^*"'  Serjeant  NaPes.tMtra^  insisted  that  by  th6  prac- 
tftY4M>N    ^^^^«  ^^^^  ^^°  ^^^  ^^  </one;  nor  does  'the  present  ruk  jus- 
>j'n '    *  tifyit. 

V  '       Mr.  Atmorfe  (secondary)  being  asked,  concurred 

n-.„  ^ith  Mr.  Serjeant  Nares^  "  that  there  was  no 

*•  authority  by  any  rule,  or  by  the  practice,  for     • 
**  filing  this  one  joint  information  against  all  the 
«  defendants." 
Sir  Fletcher  Norton  replied,  that  if  the  offence  be  joint, 

CI  971    T^^^^  *^^y.  ^^  ^  i^^^^  information.  , 

1271  J  l^oxA  Mansfield— But  the  question  is,  whether  it 
-"  "  -  -  can  Ijedone  upon  these  several  and  distinct  rules,  which 
were  taken  upon  the  motion  of  wveraf  different  gentlemen, 
who  only  applied  for  one  or  more  informations  against 
each  defendant,  but  without  any  general  motion  for  bl  joint 
information  against  ihem  all. 

Sir  Fletcher  Norton — It  must  be  allowed,  I  a^ree,  that 
one  man*s  guilt  is  not  the  guilt  of  another :  but  this  case 
is  a  joint  act  of  bribery,  upon  which  we  can  convict  all  of 
them  ;  but  yet  the  evidence  may  not  be  sufficient  to  con- 
vict the  individuals  separately. 

Mr.  Justice  Wilhot  was  not  satisfied  of  that;  and 
seemed  to  doubt  whether  the  same  evidence  which  would 
be  sufficient  to  convict  all  joint  fy^  would  not  be  sufficient 
to  convict  each  one  alone  separately. 

Lord  Mansfield  said  he  was  clear  that  this ^otn^  in- 
formation against  all,  was  wrong,  upon  the^  eeforate  and 
distinct  rules  for  one  or  more  against  each ;  and  that  the 
pre&tnt  rule  must  be  made  absolute. 

Rule  made  absolute  for  staying  the  pro* 
ceedings  upon  this  jout^  information. 

Tuesday^ttfth  Churchwardens  of  St.  Saviour's  Southw ark  versus 
Jan.  1769.  Smitu. 

351,]  ^T^HIS  was  an  action  of  covenant  against  the  as$igne$  of 

i^svignee  of  a  '*'    a  term. 

leaie  after  a       The  declaration  set  forth,  that  by  indenture  dated  the 

vwuItbY^ih   23dof  Jtfifiiflry  170^,  the  then  churchwardens  demised 

iocor  not   ^  ^^^  premises  to  one  James  Richards,  for  sixty  year^  and 

linbieVorlhe  three-quarters  from  the  date  of  the  ir.denture ;  that  Jamej 

breach.  £ic/iar£2!i covenanted  to  repair,  and  to  pay  the  reB(w4^c-^nd 

al3o  covenanted   to  pull  down  the  houses  that  stjijfpd' on 

ihe  east  front  of  the  premises,  and  to^^iVJ/iEwyAotiMt 

i  thereupon^  within  seven  years;  tV?^l  Javsies  Richards 

^  entered  on  the  23d  o{  January  1702,  and  afisigne4,to  the 

'  defendant  Rdchard  Smith;  aiid  that  the  p.r^miseav  wer« 
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.  The  first  breach  was  assigntd,  jn  not  tefpairhfft  tiie      }:?;(SS« 
defendant  pleads  f*  that  the  prremiffes  were  not  ruinoui,        g.^^ 
**  &C."    And  upon  this  plea,  issue  was  joined  i  so  th^t  it  g^y  i^^jt's 
is,at*pre^ut,out  ofthecase.  aocri^ 

The  second  breach  (upon  which  the  question  arises)     wark 
.was  assigned,  in  not  pulling  down  the  old  houses*  and         ^^ 
Imilding  mew  ones ;  viz.    **  That  James  Richards^  the  origi-    g  ^ ^  cm, 
'^  nal  lessee,  did  not  do  it  before  the  assignment;  nor 
'"  has  the  defendant,  the  assippiee,  since  the  assignment.* 
The  defendant  pleads  actto  tton,   Hfc.  for  that  **  the 
^*  estatb  did*  not  come  to  him  by  assignment,  ii//  after 
•*  the  expiration    Df  the   seven   years."      The  plaintiff 
demurs :  snd  the  defendant  joins  in  demurrer. 

The  only  question  was,**  whether  the  assignee  ^®^^^*J.\*^* 
'*  answerable  for  the  breach  incurred  before  the  anign-'  ^  ^* 
**  ffian^"  .         I  Lotw.  SSS. 

Mr.  Morton,  for  the  plaintiffs,  argued  *'  that  he  trat.'*  rU-Bl  isi.] 
He  said  that  as  the  thing  was^o  be  done  ufon  the  land, 
the  covenant  would  run  with  the  lind  and  bind  the  assig- 
nee: though,  be  admitted,  it  would  be  6therwise,  if  the 
thing  covenanted   to  be  done  was  collateral  to  the  land* 
And  he  would  have,  had  it  supposed  tliat  the  present  case  pg^  ^  ^« 
was  within  both  the  first  and  second  resolutions  it;  Spen-  ^y,  3^1  ' 
eers  case,  5  Co.  10\  and  agreeable  to  the  cases  in  Cro,  Eliz* 
457,  552,  553.  Moore  159,  and  1  Jones  223.     * 

And  though  here  is  a  limited  restricted  rin^ fixed  for 
the  performance  of  the  thing  covenanted  to  be  done, yet 
that  makes  no  difference^  he  said,,  as  to  the  assignee:  for 
the  restriction  is  'collateral  to  the  covenant ;  and  is  rather 
prejudicial  than  advantageous  to  the  reversioner^  as  it  is 
the  better  for  him,  the  later  it  is  done. 

But  THE  court  were  very  clearly  of  opinion  against 
him ;  without  bearing  Mr.  Yates,  who  was  for  the  defen- 
dant. , 

Lord  Mavsfield  said,  the  single  question  was,'*  whe- 
*'  ther  an  assignee  is  liable  for  a  breach  which  he  never 
"  committed.*'  And  it  is  certain  "  that  he  is  not.'*  This 
breach  was  committed  before  his  time:  and  this  covenant 
does  not  run  with  the  land. 

'Mr.  Justice  Denison  *  and  Mr.  Justice  Wilmot  con-  f  1273  J 
curred;tod  observed  thai  it  was  so  settled  in  the  case  of  *Mr.J.  Fcnier 
t  Ortscat'v.  Green.  P.  n  JV.  3.  JB.  R.  1  Salk.  199- ^"  j}*"""*-^ 
**  lieii^^  4[«ovefianted  for  him  and  bis  assigns,  to  rebuild  ^  ^•^"'*^'' 
**  a^d" finish  a  bouse  within  such  a  time:  t^erthat  time,  *    ' 

^  be  assigned ;  the  house  not  being  built  and  finished. 
"  Per  jBTo/I  Chief  Justice,  this  covenant  <Afl//nof  bind  the 
^  a^gnee  ;^  because  it  was  broken  before  the  assignment : 
**  atiter^  if  broken  after ;  as  if  the  lessee  bad  assigned 
♦  '^  ti/brttht  time  expired." 

JUDQMENT  fortheDli^FBNOANT. 

D2 
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STLPHEN-  Stephenson,  Gentversus  Hill. 

soM         ^JIHIS   was  an  action  brought    upon   the  statute  of 
^  ^'  ■*■    2  £.  |6.  c.  13.  for  the  payment  of  tithes  of  corn  and 

HILL.       grain,  [a) 
teDan"r^-         The  defendant  pleaded  the  general  issue,"  ni/deber: 
«crb..itr*h[!roD  ^"^  the  cause  came  on  to  be  tried  before  Mr.  Justice 
dennianlo.      BathuTst Sit  Appleby  assizes,  14th  August  176'0. 
ISee  F«»rie^c.       Upon  the  trial,  it  appeared  that  the  Ian<is  whereon  the 
Kep.  4f  ]        ^iQpij  mentioned  in  the  declaration  grew,  were  ami  immemo- 
riaUy  had  betn  customary  f.ANDS,  parcel  of  the  manor 
o/'Morlaad,  in  the  county  of  fVtsimorcliUid,  aud  /lulden  of 
.   :  ^A« /o7vy  thereof  for  the  time  being.  (A) 

[iBTack.  t.T*      It  also  appeare<l  that  the  said    manor  of  Morhnd,  and 
144.  8  Hoi.      the  appropriate  rectory  of  St.  Michael  Appleby,  were  parcel 
^Ld  R^-^**^   of   the    possessions    of  the  puiouy   ^J   Wttherail,    in 
43]       ^^'    '^^  county  of  Cumberland^  \s\\\c\\  weiS  one  of  the  larger 
dissolved  monaste  fits  and  was  vested  in  the  crown  Uy  \'mue 
of  the  Stat.  31  //.  8.c.  13.    And  that  the  puiua  of  the 
said  priory  at  the  time  of  the  dissolution  was  and  had 
been  time  immtmoria-ly  seised  of  the  said  manou  with  the 
appurtenances,  in  his  demesne  as  of  fee^  in  ktcht  of  bis 
PRIORY  ;  and  g/50  of  the  APPUOPKiATE  heciory  of  bt. 
Michael  Appleby^  and  the  tithes  there.  ' 

It  also  appeared  that  the  said  manor  and  appropriate 
rectory  being  so  testfd  in  the  crown,  the  same  was  in 
due  mannercRANTED  TO  twe  dea?^  and  chapter  of 
the  holy  and  undivided  Trinity  of  Carlisle,  \n  fee ;  and^ 
that  they  are  still  seised  infee,  in  right  of  their  church ;  and" 
that  the  present  defendant  was  the  customary  tenant 
{ind  ocqupier  of  the  said  lands  whereon  the  said  corn  grew, 

3  during  the  time  in  the  declaration  mentioned;  and  held 
the  same  of  the  said  dean  and  chapter,  as  of  iheir  said 
manor  of  Morland. 

That  the  plaintiff  isfarmerof  the  corn  and  grain  tithes 
growing  and  arising  within  the  territories  of  Hondgate, 
'Within  the  parish  of  St.  Michael  Appleby,  aforesaid  "and 
the  lands  whereon  the  corn  grew,  lie  in  the  territories 
and  parish  aforesaid.  ' 

It  appeared  that  no  tithes  had  ever  been  yielded  or  paid 
for  or  in  respect  of  the  said  lands. 


(a)  i.  e.  For  the  double  value  of  the  tithes. 

(A)  This  seems  to  be  an  uncertain  and  contradictory 
fctate  of  the  case;  for  ^s/j/W,  counsel  for  the  plaintiff,  post. 
1275.  puts  a  construction  on  the  words  parcel,  &c*  which 
\vould  reconcile  the  seeming  c6ntradiction  in  this  state  of 
the  case;  but  his  construction  was  not  admitted  by  the 
court. 
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It  also  appeared  that  all  the  other  customary  ienantt      1 768* 
of  the  aaid  manor  PAID  ^ii^e.  sxe.     kk- 

It  appeared  also,  that  this  was  the  only  customary       '^^' 
tenant  belonffincr  to  the  sai«l  manor,  which  waswiTHlM  ^^ 

the 8aid;?flri»Ao/'iS^.  Michael.  hill. 

Whereupon  a  verdict  was  found  for  the  plaintiff,  sub- 
ject.  to  the  opinion  of  the  court  of  King's  Bench  upon  the  ' 

following  question — 

**  Whether  the  defendant  could,  in  thi«  case,  set  tip  art^ 
"  PKEScaiPTtoN  which  would,  by  virtue  of  thestat.  of 
"  31  /f.  8,  exempt  him  from  the  payment  of  tithe," 

^v»  Aspinal  (viho  argued  for  the  plaintiif,  on  Tuf jJffy 
24th  Noveinher  last)  made  two  questions  of  it,  viz* 

First,  Whether  the  tenant  can  set  up  any  prescription 
at  all^  to  exempt  him  from  the  payment  of  tithe : 

Secondly,  Whether  the  facts  fiere  stated  are  a  sufficient 
foundation  for  an  exemption;  even  supposing  that  he 
might  set  one  up. 

The  second  point,  he  said,  might  be  taken  first. 

The  fact  stated,  "  that  no  tithes  havener  ft^fewpaifl,*'  is     ;        ,  ,.., 
no  exemption,  of  itself :  it  is  no  prescription  of  exemption. 
It  is  only  evidence :  it  might  have  arisen  from  unity  of  pos- 
session, or  other  causes. 

It  will  be  no  foundation  for  a  decree  in  equity,  if  it  had 
heen  actua/ltj  found  by  B,  verdict"  that  they  have  ntiver 
•'  been  paid." 

Lord  Mansfield — The  question  is   "  whether  [^    1275  1 
"  they  can,  in  point  of  law,  prescribe  in  non 
"  decimando  ;*'  for,  if  they  can,    the  non-pay- 
ment is  good  evidence  of  it,  upon  any  foot  bt  disji 
charge. 
*  Mr.  Aspinalll — By  law^he  can  not.     For  he-  must 
prescribe  either  in  his  own  name,  or  in  the  name  of  the 
lord  of  the  manor.     But    ^ 

•   First,  as  the  defendant  is  a  /ayman»  he  can  not  prescribe 
io  non  decimando,  in  his  own  name. 
;    Secondly,  Neither  can  he  prescribe  in  the  name,  of  the 
lord  of  the  manor.     He  roust  prescribe  now,  as  if  it  still 
was  at  the  time  of  the  dissolution^ 

'  A  lord  can  only  prescribe  as  [to]  the  lands  [in  his  owo 
possession,  and  such  as]  have  been  holden  by  his  farmers 
and  tenants  at  wilL 

These  are  stated  to  be  copyhold  f  lands  parcel  of  the  [+ L^g:e  c ir- 
m^nox  of  Moriand,  holden  of  the  lord  of  the  manor;  kot  *<^™'*^^'»*^« 
•aying  *•  at  .the  will  of  the  lord."      .  ^  ^""'  ^^^^'J 

'^  Therefore,  they  are  custom ary  TR^Eholds, 

Now  a. lord  can  not  prescribe  foi*  his  customary  free- 
io/d!er«;.thoMgh  lie  may  prescribe  for  his  tenants  and 
^fOiers  of  copyhold  holdea  at  wiljc*, 
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r^  )  Vers. 

079] 


.TfadPeteMb  in  4he  fM>i^Ap  (c)  are  cuBUUMVYfreekolcU^ 
and  pass  by  feoifment  and  livery  Qi)  and  areno/  hoidem  ad 
'O^iaMaterndGmhi,  ThelF^fore  they  are  not  like  copy- 
IWds:  tffl  appears  by  Ca^/*e»i  43-2.  G«&v.  NoAfc— (Trial' 
at  bar  in  ejectmentfor  lands  parcel  of  the  manor  of  Coi^ 
^fmrxw  IViiis.) 

^'  TUe  expression  **  parcel  of  ike  man^r*^  only  importa 
*'  that  tbey  /te  viVAiV/  the  manor." 

Ther  court  will  favour  the  better  estate.  Therefore, 
faking  it  to  be  a  customary  freehold,  the  loitl  could  not 
prescribe  in  non  decimando^  in  akt  muuwer  wbatboever. 

Be  can  not  prescribe  as  by  the  custom  of  the  mohor: 
fortbe  costOQ)  ofthe  manor,  in  general,  is  stated  to  be 
^uHe  contrary. 
C  1876  3  The  case  of  the  Bishop  of  lfW*CT/er,  CrotfcA  t.  Friar^ 
in  many  books,  but  most  at  large  in  Cro.  Eiiz.  784.  *  will 
be  urged  against  me.  But  supposing  ihatio  be  law,  yel 
the  lord  of  the  manor  did  not  prescribe  af>ain8t  hmiselfas 
appropriate  rector.  He  was  founder;  and  tberetore  a 
stipulation  might  be  presumed :  whereas  here,  thedeanand 
chapter  have  had  both  the  manor  and  the  tithes,  in  them«> 
selves.  And  that  was  a  pi^escription  for  copyhMtm  :  and 
the  custom  was  prior  to  the  parochial  right  of  tithes ; 
which  first  commenced  by  the  council  of  Jxr^eroji,  in  the 
fhne  of  King  John. 

Nor  can  he  be  exempted  by  unity  of  possession.  UnUjf 
of  possession  is  a  distinct  thing  from  prescription* 

Besides,  here  he  can  not  rely  upon  unity  of  possession  % 
because  it  has  been  in  other  bands  from  time  immemo* 
tfttl. 


•  r.  9  Danv. 
Abr.  610. 
p.  3,  7. 
Yelv    «. 
Moofe,  618* 


(r)Thercn[>ay  be  customary  freehold^  passing  by  smw 
render.  Salk.  365.    1  Jik.  474.  pi.  17. 

In  Forte^e.  41.  it  is  said  that  "  it  v^as  agreed  that  the 
*•  custom  of  tenant  right  estates,  exttnds  only  to  three 
^  northern  counties,  t.  e.  Cumberland^  Wesimorelemd^  and 
^  Northumberland.** 

And  in  another  casein  the  same  book,  page  56,  it  ia 
said  that  "those  tenant  right  estates,  are  no  where  to  be 
•♦  found  but  in  those  three  counties,"  where  the  evidence 
of  this  custom  in  one  of  those  is  evidence  in  any  -other  c^ 
the  three.  Now  in  the  case  of  Gale  v.  NoblexheUndB  lay  in 
}Viltshire^  and  therefore  no  argument  could  be  inferied, 
from  the  determination  in  that  case,  so  as  te  >af)ect  the 
case  beje  reported  by  iiiirr.  because  the  )ands  in  this  case 
lay  in  fl^estmcreland, 

(fl?)  Vide  post.  1  -276.  where  it  ie  said  they  never  pasa  fcy 
feoffment  but  by  grant. 

Also  that  there  n»ay  be  customary  freehold  passing  by 
surrender.  See  Salk.  »66.  I  Jtk.  474.  Br.  Cust.pU  17* 
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A  mi  copyholders  at  will  cannot  I^  e3(em|^  bypr^      176St 
scription.  gijtPHgjK 

Mr.  Clayton,  for  the  defeodant^-^i^o  tithes  have  beeq  gQ,| 
ever  paid  for  ihese  laads^  from  31  H.  8*  And  after  thi^  y^  * 
length  of  time»  a  legal  exemption  will  be  presumed .  HihX^, 

This  was  a  great  abbey,  that  came  to  the  crown  by  the  '  ^  '    , 

•tat.oi'  ff.  8.  .  Aod  the  manor  was  in  the  prior,  in  right 
of  bis  priory.  These  lands  were  therefore  discharged 
fix>ai  payment  of  tithes,  ztthai  time :  and  their  dischai^es 
from  tithes  areprtfscrvect  to  the  crown  and  their  graotees- 
aud  assignees,  by  31  if.  S.  in  the  same  maoner  and  to  thtii 
Sflnir  extent  as  when  they  were  in  their  hands. 

Spiritual  persons  may  prescribe  ia  non  decimando  } 
aod  so  may  their  farmers  and  tenants  ;  and  even  tijieir 
copyholder  of  inheritance.     I  Ro.  Al»r.  653^  pf.  2,  3,  4, 
5.  ♦  2  Co,  44.  Bishop  of  IVittchesier's  case.     Cro..  Eiiz  [{^^^"^ 
Slb\475,511,  5J2.  704,784.    Moore2i9.  Branch's  case.  ***•*  - 

Yeiv.  2.  Cro^cher  v.  /ryarr,  Noy  t  132.  Anonymous.  *^*^°*^* 
And  customary  estates  of  inheritance  may  be  discharged  y^w^****^ 
IB  the  same  Way:  for  the  freehold  is  in  the  lord. 

These  customary  estates  in  thenor/A  are  not  freeholds: 
but  copyhakU ;  and  in  the  nature  of  tenancies  at  wilL 
They  never  pass  by  ftoff/neHt,  but  by  grofU :  aud  often  by 
grant  and  admitiance:  but  an  a/i^/iee  can  not  maintain  an 
ejectment^  till  admittance :  for  the  estate  does  not  pai^ 
to  him,  as  it  does  to  the  heir  by  descent. 

Though  many  other  parts  of  this  estate  have  paid  p  1077      i 
tithe»  yet  there  may   be  a  prescription  for  a  discharge  L^  ^^^^  ^^ 
for  part:  a  prescription  may  be  for  a  single  part»  alone.  419,  at  to  a  * 
But  this  is  the  oidif  tenement   that  lies  in  this  particular  ciutom.] 
parish. 

Astotheji/i%  of  possession — Supposing  it  liable  to  a 
-diHibt,  yet  you  may  prescribe, "  that  the  prior  held  it  dis- 
•*  charged  time  immemorially :"  Priddle  v.  Napper^  1 1  Co. 
'14.  And  the  cMse  of  tVright  v.  Gerrard  aud  Ilildersham, 
agrees^'  that  an  unity  and  a  perfect  discharge  may  8tand 
•*  together  ;*'  and  cites  1 1  Co.  14.  as  truly  saying  so.  2  Keb. 
459*  *  English  V.  Johns.  That  a  unity  ot  possession,  and  a  •Thii  wai « 
perfect  discbarge  from  tithes,  may  statid  together ,  can  not  p|«a  of  dw% 

be  disputed.  2l^^aof^|,• 

Here,  none  have  ever  been  paid.    Therefore  the  court  „ni|y^    gui  ^ 
'  will  presume  a  legal  discharge,  ^    in^ai  adjoimi- 

f     This  isa  unity,  time  out  of  mind:  which  is  asufficiept«d. 

'discharge,  after  so  long  a  lime.  ^ 

I'be  prior  w^s  seised  both  of  the  rectory  and  of  the  taml. 

It  was  not  n.xessary  to  be  in  actual  possession  of  the  lanes. 

Hob.  306.  If  right  v.  Gerrard  and  ttddersham.  1 1  Co.  14. 
.priddle and  Nijiper'tcase.    2  CV  48.   The  archbishop  of 

Canterbury's  caise. 
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1/62;       *  ^the»e  cuiiofnary  tenures  are  not  freeholds:  the  Umber , 

8TEPH£N-«   the  OTiwes, are  in  the /orrf.    Therefore  it  is  the  common 

8CrK         tRse  of  copyholders :  which  has  been  determined  over  and 

V.  bveir;  particularly  in  Cro.  Bftz.  784.  in  the  case  of  CrdMcA 

It  19  enough,  if  we  are  discharged  in  any  manner. 

Mr.  Aspinall,  in  reply — It  shall  not  be  presumed  "  that 
**  tithes  nrelnot  payable^  because  they  have  not  been  paid,** 

The  case  I  mentioned  is  a  prescription  for  the  bishojp^ 
himself,  his  farmers,  and  tenants  at  will. 

The  customary  estates  are  not  copyholds  :  the  freehold 
is  in  the  tenant.     1  Suik.  3(>5.  CroutKer  v.  Oldfield. '  They 
+  Rut  il  wm-  pass  by  the  deed,  t  not  by  the  admittance, 
ejj  ag:reed.  Here  was  uo  unity  of  possession  in  the  prior,  of  the  rec- 

i^lorUheJe  toryandofthe  lands.  Moorr,  528.  Benson  y.  Trott.  Moore 
k  cither  an      2H>.  Branches  case.     Cro  Eliz.  704.  Crouch's  case, 
ajiiiiiunce,         Here,  the  tithes  arise,  upon  leasing  out  the  lands.  The 
(^  1278   ]]  unify  ceases,  when  the  prior  ceases  to  hold  both  lands  and 
era  liccoccf  rectory  tosjtther. 
aod  every  E'xthev  by  prescription  or  by  unity,  the  lands  ought  to 

torn  has  col  Ultenus  concuium. 

taken  out  of       This  c\u8E  nowstanding  in  the  paper  for  further  argu* 

^*™'.  ment— Mr.  Solicitor  General  {Sir  Fletcher  Norton,)  who 

was  for  the  plaintiff,  said  that  the  particular  customs  of 

the  manor  (which  had  been  inquired  after,  in  the  course 

r      '  of  the  former  argument)  were  not  yet  sent  up. 

Lord  Mansfield — What  signify  the  customs?  clearly, 
the  freehold  is  in  the  lord,  (e) 

Sir  Fletcher  Norton  acknowledged  that  he  had  a  great 
difiiculfy  togetover;  it  bting  stated  in  the  case  itself, 
*"  that  this  was  the  o///y  customary  tenant/ belonging  to 
"  the  manor,  which  was  within  this  parish." 

Lord  Mansfield  and  Mr.  Justice  Denisom  said  it 
was  a  settled  point,  **  that  the  yieeAoW  is  in  the  lord.'" 
And  Lord  Mansfield  added,  that  this  is  rather  stronger 


[e)  It  is  stated,  in  page  1-273,  that  the  land  in  question 
was  parcel  oi  the  manor,  w[]ich  could  not  be,  if  the  free- 
hold \^asin  tue  tenant ;  for  freehold  estates,  holden  of  ,a 
manor,  are  not  p?irccl  of  the  nmnor,  but  the  rents  and 
services  bv  which  they  arehoklen  are  parcel  of  the  manor, 
.  2  Hot.  Abr.  KO..  (C.)  or  16  Vin.  218.  (C.)  1.  11  Mo^. 
53.  t^aik.  3()5.  2  ltd.  Rai/m.  1^.25.  and  according  to  the 
opinion  of  the  court  of  jy.  R.  as  reported  io  Salk>  364. 
the  land  in  this  case  must  have  been  copyhold.  See  also 
Ld.  Kaym.  1231.  S.  C.  and  S.  P.  Per  Holt.  Ch.  J. 
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than  the  case  of  copyholds,   [fj  For,  copyholders    had      IJQQ. 
acquired  a  permanent  estate  ia  their  lands,'  brfore  these  gx^py^^r- 
persons  had  done  so.  son 

Fer  ♦  Car —Let  the  postea  be  delivered  to  the  defendant,         v^ 
in  order  fora  Judgmsnt  of  nonsuit.       hiliw 

•  Mr.  Juilice 
Potter  wai  not 

Fenton  rrrii/s  Emblers,  Executor  of  Ma y.  ll!f!?°**.„   ^ /^^^^ 


T 


HIS  was  a  special  case,  reserved  at  nisi  prius  at  the  ^^^-1  -  -  ^^g. 
4    ^a:..^^«..                                        '^                       Averment  tm^a^^^^ 


ass.z-s  at  ^ii/igrfo;/,  -^  ^ 

It  wa'  ,ai  action  upon  the  case  upon  assumpsit,  against  ^y  wil7no3 
Emhfers,  as  representative  of  one  3frty  deceased.  n^t  be  ia 

Tlu  »aclararion  contained  six  counts:  and  upon  theTrritio|^. 
first  four  counts,  there  was  a  verdict  for  the  plaintiff; 
and  for  the  defendant,  on  the  sixth.     The  only  douht  was 
upon  the  fifth  count :  which  fifth  count  was  "  that   the 
•'  said  fViUiam  May,  m  consideratioii  that  the  said  Sarah  r     1279  1 
"  (the  plaintiff)  would  be  and  become  the  home-keeper  '        ^ 

•*  and  servant  of  the  said  Wit  nam,  and  take  upon  herself 
"  the  care  and  nnana«;emcnt  of  his  family,  &c.  and  per- 
"  form  the  same  as  long  as  it  sh ail  please  the  said  Williaai 
••  C7wj  Sarah;  undertook  and  promised  to  pay  zs^as^es  to 
••  the  said  Sarah  at  atid  after  the  rate  of  six  pounds  for  one 
"  ytar;  and  a i.so  by  lus  last  will  and  testament  [Sir. 728] 
**  to  give  and  bequeath  to  the  said  Sarah  a  legacy  or  annuity 
"  of  161.  by  the  year,  to  be  paid  and  payable  to  her  yearly 
**  and  f  very- year  from  the  day  of  the  decease  of  the  said  *    • 

**  William  for  and  during  the  term  of  her  natural  life; 
.**  and  that  she  the  said  Sarah,  confiding  in  the  said  proi- 
**  mise,  entered  into  his  service,  and  became  bis  houser 
**  keeper,  &c.  and  continued  so  for  three  years  and  fifty- 
*'  nine  days :  but  that  he  the  said  William  had  not  [Swinb.  f€t.] 
'*  performed  his  said  agreement,  and  did  not  leave  her 
"  such  legacy  or  annuity,  &c." 

It  was  stated  in  the  case,  that  it  appeared  upon  the 
evidence,  that  there  was  such  an  agreement  between  the 


(/)  This  must  be  a  mistake  j  if  it  was  stated  in  the  case, 
as  mentioned  by  Mr.  A^pinaL,  ante  1275,  that  the  lands 
were  copyhold  parcel  of  the  manor,  holden  of  the  lord, 
.without  saying  at  the  will  of  the  lord  ;  for  the  omission 
of  those  words  cannot  make  the  case  stronger  than  the 
^ase  of  copyholds,  but  the  contrary :  for  certainly  the 
words  at  the  will  of  the  lord  are  strong  proof  that  the  free- 
hold is  in  the  lord.  Vid.  \%  Car.%  c.24.  a.  17.  And 511. If 
the  tenure  be  not  copyhold,  how  can  it  be  any  other  than 
*  tenure  in  socage?  and  the  freehgld  is  not  in  the  lord  in  caiQ 
pf  a  tenure  by  socage,  Vid.  I  P.  Wms.  408, 
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iTSii     ^^^  f^ttiom  Miatf  and  the  plaintiff;  but  that  it  was  by 
fBNTo'lf    P^RO^s  i^nd  MOT  tnimViii^. 

v^  That  the  plaintiff  in  performance  of  her  part  of  the 

jfiuttBU^  said  agreetnent,  did  enter  into  the  testator^s  service, 
as  housekeeper,  t^e.  and  continoed  in  such  service  till  the 
testator's  decease. 

That  the  testator  did  not  give  her  by  last  will,  or 
otherwise,  the  said  annuity  of  16h  per  atmum^  or  any 
other  annuity. 

Averdict  was  found  for  the  plaintiff  on  the  Gfth  count,  for 
2201.  subject  to  the  opinion  of  the  court;  first,  whether 
the  evidence  was  sufficient  to  maintain  the  action  upon  it: 
secondly,  whether  the  agreement  therein  set  forth  ought 
not  to  have  been  in  writing,  (c) 

Mr.  Hafl^  for  the  defendant,  objected— First,  that  this 
evidence  is  not  sufficient  to  prove  the  special  ag:  eement 
laid  in  the  fifth  count:  which  ought  to  be  proved  pre* 
cisely.  He  said,  there  was  a  material  variance  between 
the  case  laid  in  the  declaration,  and  the  case  proved^ 
For,  the  case  laid  in  this  fifth  count  in  the  declaration,  is 
not  a  hiring  for  a  year ;  because  either  party  was  at  liberty 
to  put  an  end  to  the  contract :  but  the  case  proved  is  9 
general  hiring;  which,  in  construction  of  law,  is  a  hiring 
for  a  yean 

Secondly,  that  by  the  statute  of  frauds,  (-29  C.  2,  c.  3, 
$  4,)  this  agreement,  as  it  was  to  be  performed  withit^ 
£  1980  J  a  year,  ought  to  have  been  reduced  into  writing.  The 
statute  says  '*  no  action  shall  be  brought,  whereby  to 
"  charge  any  executor  or  administrator,  upon  any  agrees 
**  ment  that 's  not  to  be  performed  within  the  space  of 
"  one  year  from  the  making  thereof;  unless  the  agreer 
**  ment  upon  which  such  action  shall  be  brought,  orsoth^ 
"  memorandum  or  note  thereof,  sball  be  iuwritinGj 
**  and   signed  by  the  party  to    be  charged  jtherewitb^ 


(c)  It  appears  by  Blackstone^s  report  that  there  were 
two  questions  reserved  for  the  opinion  of  the  court,  the 
last  of  which  is  here  omitted:  the  two  questions  were 
these;  first,  whether  the  agreement  should  not  have 
been  in  writing  under  the  statute  of  frauds.  Secondly, 
whether  evidence  for  hiring  for  a  year  (as  was  the 
fact)  was  proof  of  hiring  for  so  long  as  both  parties 
pleased,  as  laid  in  the  declaration;  and  it  appears  by  the 
arguments  at  the  bar  and  the  opinion  of  Lord  Mansfield 
'at  the  end,  that  there  was  such  second  question;  but 
the  hiring  as  mentioned  by  Stowe^  was  a  general  hirin|^, 
which  being  in  legal  construction  a  hiring  for  a  year« 
might  be  the  reason  for  BkckUons  stating  it  to  be  so. 
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**  or  fome  other  person  thereuato  by^iiim  iawfuUjr  aur 
••  thorized.** 

This  is  41  promise  of  a  legacy,  hy  aa  ipstrument  re- 
Torable  at  pleasure.  It  would  be  e&treme}y  inconve- 
Dient  to  establish  pioiajises  of  this  kind,  not  reduced 
into  writing.  1  he  present  agreement  could  not  be  per- 
formed, on  Afoy^^part,  witw^ajfear:  for  a  whole  year 
frooi  his  death  waa  to  elapfe,  before  the  annuity  or  any 
part  of  it  would  become  payable. 

He  cited  I  Ld.  Raym.  310.  Smith  v.  Westall:  and  re- 
lied on  a  case  of  Reynolds  v.  Spencer  Cowper,  in  ScaccJ 
in  1126.  Filter.  Tit.  Contract  and  Agreement,  p.  524^ 
S  47.  (which  case  he  said  he  had  ordered  to  be  searched^ 
and  found  it  to  be  so;)  where  the  rule  laid  down  is — 
**  That  a  parol  promise,  to  be  performed  upon  a 
^  contingencif  which  may  or  may  not  happen  within  a 
**  year  at^er  the  making,  is  votdy  within  the  statute  of 
••  frauds." 

Mr.  Stowe^  eontra,  for  the  plaintiff,  insisted  first,  that 
-the  evidence  does  support  the  declaration ;  and  that  the 
&cl  is  precisely  proved. 

Secondly,  that  it  waa  not  necessary  that  this  agree- 
ment should  be  reduced  into  writing.  The  action  is 
brought  for  May*s  not  having  done  what  he  ought  to 
have  done  in  his  life^time:  so  that  it  might  and  should 
have  been  done  within  the  year.  This  consideration  is 
sufficient,  at  common  law^  to  raise  a  promise.  .The  sta- 
tute of  frauds  does  not  affect  this  case.  Mr.  HalTs  doc- 
trine would  overturn  all  the  cases  upon  verbal  general 
contracts  of  matrimony,  where  the  defendant  did  not 
actually^promise  "  to  marry  within  the  year.'* 

He  cited  two  cases  in  point ;  viz.  1  Salk.  280.  Ano- 
nynous.  P.b  W.if  M.  C.  B.  and  the  case  of  the  promise 
to  pay  201.  on  marriage,  noentioned  in  1  Ld.  Raym.  316, 
317.  Smith  v.  WeUalL 

Mr.  Hall/in  his  reply, — observed  that  this  is  a  method 
eS  binding  the  assetifWithout  making  a  wilL 
J   Lord   MANSFi£LD*«-There  is  only  that  case  in  the  [ 
£xehequer^  in  1726,  that  can  make  the  least  doubt.    By 
the  other  cases  it  seems  settled. 

There  is  nothing  in  the  objection  about  his  leaving  it  ^ 
hy  his  will;  for  tb^re  is  nothing  ^e^^c/me/z^^i;^  in  a  promise  ^ 
fy  to  leave  at  bis  death." 

n  T'becasq  in  1726,  in  the  £jcAe^r,  cannot  be  rightly 
jiapresented  tans:  for,  as  it  is  represented,  one  of  the  two 
nsolutiona,  vfz.  that  upon  the  statute  of  limitations,  is 
vn>ng  to  the  lastd^ree,  and  obviously  so  to  every  body. 
It  is  represented  to.  have  been  there  resolved  **  that  th^^t 
^'  statute  bars  eventual  rights^  from  the  time  of  the  pro-  . 

''  mim  madtg  (after  the  six  years  are  elapsed:")  whereas  \^^ 
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1762!      ^^  ™^  can  doubt  but  that  the  bar  only  takes  place  from' 
i-ENToN    ^^^  ^'"^^  when  the  right  accrued,  and  not  from'  the  time  of 

^^  ma/cing  (he  promise. 

zMbl£r8,      Mr.  Justice  Denxson — The  statute  of  frauds  plainly 

'  means  an  agreement   not  to  be  performed  within  the* 

space  of  a  year,  and  expressly  and  specifically  so  agreed. 

Jt  CONTINGENCY  is  not  withiu  it;  nor  any  case  thatdc- 

pcnds  upon  contingency.    It  does  Not  extend  to  cases  where 

the  thing  only  may  be  performed  within  theyear;  and 

the  act  cannot  be  extended  further  than  the  words  of  it. 

*  ^hii  case     Skinner,3b3.  *  Peter  v.  Comptoti,  proves  tlie  distinction  of 

tioncrbf™Mr" ®  ^^"*'^^^"^y^  ^^  ^  have  stated  it,  as  fully  and  clearly 

JufiiceWil-  ^8  possible.     It  was  an  action  upon  the  case  upon  an 

mot;  and  it    agreement,    in  which  the  defendant  promised,  for  one 

teems  to  me    guinea,  *'  to  give  the  plaintifl*  so  many  at  the  day  of  hi9 

^^^j^^^n  "  marriage."    The  question   was,  '*  if  such  agreement 

Mr*Norih/y, "  ought  to  be  in  wiuting;"  for  the  marriage  rf/d  «of 

mid  discussed'  happen  within  a  year.    The  Chief  Justice  (Holt,  before 

by  Ld.  Ch.  J»  whom  it  waa  tried,)  advised  with  ail  the  judges,  and  by 

Bolt,  in  the     the  greater  opinion  (for  there  was  diversity  of  opinion, 

▼'wesial?       ^^^  his  own  was  ^  contra)  "  (where  the  agreement  is  to 

I  Ld.  Ra/m.  .**  ^  performed  upon  a  contingent,  and   it  does  noi  ap^ 

316,317.        *•  pear  within  the  agreement,  that  it  is  to  be  performed 

"  AFTER  the  year,  there  a  note  in  writing  is  noY  neces- 

•*  sary  :  for  the  .contingent  might  happen  within  the 

**  year;  but  where  it  appears  by  the  whole  tenor  of  the 

**  agreement,  that  it  is  to  be  performed  after  the  year, 

**  there  a  note  is  necessary.;  otherwise,  no  . ." 

+  Mr.  J.  Fos-      t  Mr.  Justice  Wilmot  concurred;  and  agreed  with 

tefTfasab-      the  reason  of  the  case  in  SalL  280.    "  That  by  possi* 

•*"*•  •*  bility,  the  ship  iw/gAf  have  returned  within  ttie  year; 

P  *•  though  by  accident  it  happened  that  it  did  not:  and 

L   1282    J  •«  the  clause  in  the    statute  only  extends   to  such  pro# 

"  mises,    where,  by    the  express  appointment   of  the 

*•  party,   the  thing  is  not   to  be  performed  within  a 

**  year." 

Lofd  Mansfield-^As  to  the  variance,  there  is  nor 
I     *  •  thing  in  that  objection. 

Let  the  poitea  be  delivered  to  the  plainttfft 

Afpleton  t7er««  Smith, 

K«  more  costs  nnHE  question  was,  •*  whether  the  plaintiff  should  • 
than  damages '^^   *'  have   FULL  costs,  or  no  more  costs  than  damagei  ;'* 
intrcspass    if  upon  the  following  case.    • 

under  40f  '^^'^  ^*®  *"  action  of  trespass  vi  et  a^mis,  for  Breaking 

and  entering  the  plaintiff  *s  d  ceUi$ig-house,  and  there  itfaking  V 
a  great  noise  and  afftatj  and  disfurbance ;  and  coptinuitig  it  ' 
•;  foi  two  hours,  and  until  the  plaintiff  and ^' his  fatWr- 

i    ...  JRtc*flrduipp/e/pii  the -elder,  and  one  CAm/qpA^r  44*w*« 
were  compelled  and  obliged  tQ  give  and  did  give  (he  defen4^ 
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f»i  their  prof^issory  note  for  61.   Us.  payable,  ta.  him       1762# 
llie  said  defendant.     The  jury  found   for  the  plaintiff^  appletok 
and  gave  him  a  guinea  damages.  y 

•    Mr.  Serjeant  Ntfres  insisted,  on  behalf  of  the  defend-      smith 
ant,  that  the  plaintiff  could,  in  this  case,  have  .  no  more  '* 

costs  than  damages. 

For  that,  by  the  statute  of  22  A*  23  Car.  2.  c.  9.  §  uli. 
"  In  all  actions  of  trespass,  assault,  and  battery,  and 
"  other  personaf  actions,  wherein  the  judge,  at  the  trial 
'*  of  the  cause,  shall  not  certify  upon  the  back  of  the 
"  record  that  an  assault  and  battery  was  sufficiently 
**  proved,  or  that  the  freehold  or  tftle  was  chiefly  in  . 
"  question;  and  the  damages  found  are  under  40s. 
•*  the  plaintiif  shall  recover  no  moi  e  costs  than  damages." 

This  is  z  general  action  oftrespa^;  and  there  is  uo  cer- 
tificate from  the  judge. 

The  circumstance  of  "  continumg  the  noise  and  dis- 
**  turbance  until  these  three  persons  gave  their  note  for 
"  CI.  17s,  is  only  aggravation" 

Tliere  are  two  cases  in  point:  riz.  Blunt  v.  Mither^  in'f   1283    1 
C.  B.  1  Sir  J.  S,  (i45.  (called  B/unt  v.  Miller  in  GUberCs  ^ 
Cases  in  Scucc.  197.)  and  Boilure  v.  IVoolrick,  in  1  Ld. 
Ruym,  50 J. 

The  case  of  Swinstead  v.  LyddnJl,  1  Salk,  408.  is  also 
a  case  similar  to  the  present  It  was  an  action  of  trespass 
and  false  imprisonment  for  such  a  time,  and  guousque  he 
paid  lis.  It  was  boklen  "  that  the  (/iiousgue  was  not  the 
•'  cause  of  action:  but  the  imprisoumc^nt:  the  tjuousgue. 
"  was  only  matter  of  aggravation"  ^  ' 

And  there  was  a  late  case  of  *  Ilozcard  v.  Parr,  from  *  Or  Ford  ▼. 
Staffordshire^  w^hich  was   an  action  by  a  school-master,  ^^^^' 
for  disturbing  him  in  the  posstsslon  of  his  house,  and 
continuing  such  disturbance,  &c.  ibe  verdict  was  for  less 
than  40s.     And  there  was  no  certificate;  and  the  plaintiff 
could  have  no  more  costs  than  damages. 

Mr.  Serjeant  Davy  argued  contra,  for  the  pkintiff. 

The  question  in  this  case  is,  "  whether  the  FiiEKironD 
**  could  come  inqueUion:'*  for  if  it  could  not,  then  the 
judge  could- not  certify.  And  th^  settled  tonstruction 
is,  •'  that  this  statute  is  restrained  to  those  cases  in  which 
*•  the  judge  co/i  certify." 

Where  the  damage  is  consequential,  u^ider  a  "per  quod,** 
it  is  indeed  only  aggravation.  The  cases  cited  against 
me  are,  all  of  them,  such  cases  of  aggravation  by  reason  "[ 

of  consequential  d^L^nvAi^cs. 

Wliere  there  is  an  t  asportavit,  the  title  can  never  come  f  if  wm  eo 
in.  question!   nor  in  actioiis  of  mere  assault  and  battery-,  icttled  in  tht 
For  this  statute  of  22,  «3CV 2.  c.  9,  §  uit.  doth  not  fx-**^,"*.^™'!*** 
iead  to  atl  trespasses,  but  onb/  to  such  trespasses  quara  Jj  q'^,  ^i  k. 
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*Mr.  Juctice 
Foster  was 
mtMeot    * 


clauattmfregiiy  in  wbicli  the/rwAoW  of  the  land  mnjpr9* 
bablji/  come  in  quesiivn.  And  so  it  is  determined  expressly, 
in  3  Mod.  39.  Barn^  v.  Bdgard ;  and  in  <SmiM  v.  Baiter^ 
ton,  there  cited,  (and  reported  in  Raym.  487.  and  Sir 
T.  Jones  232.)  and  in  Thom$on  v.  Berry,  ih*C.  B.  reported 
in  1  Sir  J.  iS.  551.  All  tbe  cases  apply  to  this  genetid 
rule. 

Lord  MANSFiBLD-^THtB  case  depends  upon  the 
words,  *•  and  until  the  plaintiff,  &c.  were  compelled, 
"  &c.*'  which  words  are  barely  an  aggravatioH  o(  the 
defendant's  continumg  in  the  house ;  and  nothing  more. 

On  the^Jn^  words,  (viz. "  breaking  and  entering  the 
**  house,*')  the  freehold  might  have  come  in  question. 

Mr.  Justice  Denisok  concurred,  **  that  they  are  oufy 
"  words  of  aggravation;  iijiicb  need  not  even  be  answered 
"  in  a  plea." 

The  *  COURT  directed  the  master  to  tax  thecosts  at 

a  GUINEA  ONLT< 

(tdr  See  this  subject  relating  to  the  recovery  of  full 
costs,  or  the  not  obtaining  any  more  costs  than  damages^ 
tery  clearly  explained  by  Lord  Chief  Baron  Gilhcrty  ta 
delivering  the  opinion  dif  the  court  of  Exchequer,  in  the 
case  of  Reeoes  v.  Butler,  H.  12  G.  1.  Where  he  com- 
pares and  interprets  the  several  statutes  upon  which 
cases  of  this  kind  depend ;  and  v  indicates  the  reasoning 
and  resolutions  of  the  judges  upon  22,23  C.2.  c.  9.  ^uit* 
Amongst  the  modern  resolutions  which  be  mentions,  he 
reports  the  case  of  Blunt  v.  Miller  (as  he  calls  the  defen- 
dant) in  the  very  same  words  with  Sir  John  Sirange; 
excepting  a  gross  mis-print  of  *'  decreed,"  instead  of 
*'  denied,'*  and  a  year's  antedate  of  the  time,  (M.  11  6.1.) 
Gilbert's  Equity  Cases,  195  to  200. 


Tbun.  t8th 
Jao.  1762. 

[^.  C.  1  Bl. 
955.  Say.  L.C. 
182. 

Ods  of  two 
defcDdants  in 
repleTin  can- 
not havt  his 
cottfl  of  ac- 
quittal. 


Ingle  versus  Wordsworth,  et  al\ 

In  Replevin. 

^^NE  of  the  defendants  having  been  acquitted  by  ver- 
^^  diet  (on  a  plea  of"  twn  cepit^*)  and  there  lieing  no 
certificate  of  the  judge  "  that  there  was  a  reasonable 
**  cause  for  making;  him  a  defendant ;"  Mr.  Norton  moved, 
on  his  behalf,  upon  Saturday  ^d  May  116%,  thatoihe 
plaintiif  in  replevin  might  shew  cause  why  the  master 
should  not  tax  the  defendant's  costs  (fKimuitllt-'ito 
8,9  W^.  3.  c.  11.  •*  for  the  better  preventing  ^ifVplosniiiind 
"  vexatious  suits,")  as  if  a  verdict  had  been  givw.against 
ihe  plaintiff,  and  all  the  defendants  acquitieidLt:  Alfe^hft 
iBiher  defendants  bad  avowed  -,  and  iss^^vMs  t»|fi(feb)UfOB 
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a  rigbt  of  Gommony  whicb  wis  found  for  the  ptemtiff  in      1763. 
repleviDj  viz.  "  tbat  he  had  right  of  common."  i KQi*« 

The  master  bad  a  doubt  whether  tbc^actioo  of  afii»Ltt«         v. 
viN  was  uUhinMlt  statute  of  8^9  W.3.  c,  lU  S  1*  which     wobm« 
specifically  names  on/y  actions  o(  trespass,  aaauU^faUc     worth. 
impruonment^  and  g^ctionejimuu  [See  3  H.  BL 

On  Wednesday  10    June  1761,  Mr.  Clayton  shewed  «-3  ^ 

cause ;  and  insisted,  on  behalf  of  the  plaintiff  in  repleTin,  L     ^^^^  J 
**  that  this  defendant  was  not  iniitkd  to  any  costs.'*    i 

Rkplcvin  is  not  within  the  act  of  8»9^.  3.  ««ll. 
And  it  is  clear,  that  ftrfore  that  act,  a  plaintiff  should  not 
pay  costs  to  a  defendant  who  was  acquitted  ;  provided  , 

he  succeeded  against  any  one  of  the  defendants  in  the 
action* 

There  are  no  direct  instances  indeed  in  repl^viK, 
determined  since  the  statute:  but  there  are  in  Umilar 
cases;  as  trover,  and  nuaance.  And  the  act  ought  to  be 
construed  5fr/c%,  being  a  ;9e/t(z/ hi w. 

Tbe  case  of  Marriner  v.  Barret  (or  Barwick)  P.  1  G.  t. 
was  to  trover.  It  was  there  holden  that  a  defendant  who 
was  acquitted  WasTio/  intitled  to  his  costs ;  because  not 
within  the  eror^fs  of  the  act:  and  costs  were  there  con« 
sideped  as  ^penalty. 

In  the  case  of  Dibben  v.  Cook  et  al*.  M.  8  O.  2.  B.  R. 
for  a  nmanct^  it  was  holden  that  the  act  ouly  extended  to 
trespasses  vi  e^  €trm/s. 

In  1  $olk.  194.  Ifna  Regina  v.  Danwrs  t!t  al.  On  an 
kiformation,  one  defendant,  k)emg  acquitted;  prayed  costs, 
on  the  equity  of  this  act ;  but  was  dented. 

Mr.  Nowoir,  contra,  in  support  of  his  rule,  contended 
that  the  acquitted  defendant  was  intitled  to  his  costs. 
The  act  of  8,  9  W.  3.  c.  U.  is  a  remedial  law;  and  no 
otherwise  penal  than  as  it  gives  costs :  and  so  the  title 
speaks  it ;  "  an  act  for  the  better  preventing  frivolous 
••  and  vexatious  suits."  And  this  is  certainly  frivolous 
and  vexatious,  in  the  opinion  of  both  judge  and  jury: 
for,  the  one  is  not  certified  •*  that  there  was  a  reasonable 
"  cause  to  make  him  a  defendant ;"  the  other  has  acquit- 
ted him. 

'  A  mfevin  is  within  both  the  letter  and  the  ipirit  of  this 
law.  It  is  properly  within  the  ziord  "  trespass  :•*  and 
thieactuscsthe  word  "  pfam^"  with  a  particular  view 
ftotkUspecia  of  trespass.  And  it  is  within  the  spirit  of 
:  timstatdte  certainly  :  because/otherwise,  the  plaintiff  in  - 
.  leplsvin  might  add  twenty  or  thirty  defendants,  for  the 
sake  of  liarassing  and  vexing  them  frivolously. 

He  acknowledged  the  case  of  IKfrfcf  71  v.  Cookt  to  have,  f     ijgg  l 
-  been  as  stated,  except  as^to  this  law  being  treated  as  a  [5  j>ttrti.U6  .J 
I  fend  taw ;  #Wch  Lord  Hardwicke  (as  Mr.  Justice  Dsifii- 
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1*^62.      *o^^  confirmed)  then  *  declared,  it  was  wo/:  but  he  said 
,  J^  rj      '^  ^^'^s  determined  upon  tew  narrow  principles. 

^*  ♦Lord  Hardwicke's  ex nrewi on  appears  b}'  my  own  notes  to  hare 

WORDS^     been  as  followi— '*  And  though  in  my  own  mind  I  am  not  satisfied 

'WORTH,     tbat  costs  are  in  tbenatureof  a  penalty  ;(fur  ihey  teenl  to  mernlher 

in  the  naiurcof  a  satisfaction ;  yet  1  tlunk  wc  are  not  authorized 

to  determine    contrary  to  the  course  ol  all  these  foimcr  resolutions."    He  said  this 

upon  citing  the  case  of  Coan  V  Bowles,  for  the  niU  tlicrc  hid  down  **  that   statutes 

concerning  costs  are  to  l>e  construed  strictly  :'*    and  he  adopted  the  principle  the 

court  went  upon ;   thougb  be  could  not  come  into  tbe  reason  they  tbere  gare 

;ior  il» 

However,  that  was  not  an  action  of  replevin  :  and 
there  is  no  determination  cf  this  sort,  in  a  rase  of  keple- 
viN  ;  which  seems  to  be  within  the  very  word  **  plaint,^* 

Mr.  Clayton  said  he  had  forgot  to  mention  a  very  mate« 
rial  case,  in  which  it  was  determined  that  the  avowant  in 
replevin  can  not  have  his  costs,  upon  error  brought  by 
the  plaintitf  in  replevin  and  judgthcnt  at/irmefl.  It  is  ia 
Carthcw  179.  Coan  v.  Bowles.  The  ground  of  the  resolu- 
tion is,  "  that  he  is  not  within  the  letter  of  the  acts; 
**  and  the  principle  there  laid  down  was  that  these  act* 
"  are  to  be  taken  strictly ^  and  not  extended  biyond  the 
"  letter^  because  costs  are  in  the  nature  of  a  penalty." 

Lord  Mansfield — If  no  reason  had  been  given,  the 
authority  might  have  had  more  weight :  but,  to  be  sure/ 
the  reasoni^  a  FALSt:  one. 

The  court  took  tim^to  consider  of  it— 

And  now  Lord  Mansfield  delivered  their  opinion. 

We  have  thought  of  this  case.     We  had  a  strong  bia^ 

to  have  given  the  defendant  his  costs,  j^it  had  been  pos- 

[3  Darn.  166.]  sible ;    because  it  is  agreeable  to  natural  justice,  that    he 

should  receive  them,  if  there  was  no  reasonable  cause  for 

making  him  a  defendant. 

But  the  matter  is  too  fully  settled  lo  be  now  gone  into, 
upon  reasons  at  large. 

The  statute  speaks  generally  of  actions  of  trespass; 
and  does  not  particularly  specijj/  any  actions  of  trespass 
that  are  not  trespasses  ywtfre  vi  et  armis.  But  this  is  a 
case  of  REPLEVIN ;  which  cannot  have  that  latitude  of 
construction  put  upon  it,  which  Mr.  Norton  has  contend- 
ed for,  consistent  with  the  settled  cases. 
r  1287  1  It  has  been  so  settled  and  established,  "  that ///w  act 
^  •*  and    all   acts    that    give  costs,    are  to  be    con8tnie4 

•*    STRICTLY." 

•  r.  ?Slr  J.S.  'jhe  case  of  ♦  Dibhen  v.  Cooke  is  not  so  fully  reported 
r^p^jy^  in  Sir  John  Strange,  as  it  really  passed.  Lord  Hardmeki 
ll^^acT'  fif"^®  ^^^  solemn  judgment  of  the  court :  and  declared  it 
Coaira,  to  be  then  settled  "  that  all  the  statutes  relating  to  costs 

t6ok%\jbef  ••  are  and  ought  to  be  construed  strictly  and  according  to 
M7.]  •«  Ibe  letter/'    And  be  declared,  <'  tbat  acticto  of  trai^ 
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1762:      "  in  ^^  ^^^rt  of  King^s  Bench^  ifc'*  had  been  paid  to 

80M£        ^^^  mortgagees,  and  the  prison  rebuilt,  in  pursuance  of 

y^         the  act. 

A8UTOH.       ThatMOl.  a  year,  part  oftlie  profits  of  the  office  of 

marshal  of  the  King's-  Bench  prison,  arise  from  letting 

rooms  in  the  said  prison. 

That  the  marshal  has,  aa  belonging  his  ofilce,'  a 
house  to  live  in;  with  a  garden  and  a  piece  of  land' 
belonging  thereunto,  and  two  houses  for  bis  officers  to 
live  in ;  rebuilt  also  according  to  the  directions  of  the 
said  act  of  parliament* 

That  in  the  year  1759,  he  was  assessed  to  the  land-tax 
I  in  the  county  of  Surri/^  as  follows,  viz.  **  for  the pnVon  of 
"  the  King^s  Benclu  house,  lands,  garden,  and  common 
•'  side  3001. ;  for  his  ojfice  aitd  perquisites,  as  marshal  2001." ; 
in  all  5001. :  which  assessnient  was,  on  an  appeal,  reduced 
to  300\.  viz,  **  for  the  pr#5o«  of  the  KingsBtnch  prison- 
•*  bouse,  laud,  garden,  ajul  common  side,  2501.;  for  the 
"  office  and  perquisites  as  marshal  501." 

4'hat  the  defendant  insisted  on  no  other  qualification, 
save  what  arose  to  him  as  aforesaid. 

The  question  submitted  to  the  court,  was — *'  Whe- 
*'  ther  the  defendant  is  liable  to  the  penalty  demanded  ih 
"  the  first  count  in  the  declaration." 

Mr.  Coxey  for  the  plaintiflT,  endeavoured  to  shew  that 
the  marshal  had  no  qualification^  either  from  the /)nsoi?, 
house,  land,  garden,  and  common  side,  or  from  bis  o^cc 

CI  289  *l  ^"^  perquisites  as  marshal^  to  act  as  a  commissioner  of  the 
-*  land-tax.     For,'  the  qualification  required  by  the  land-tax 
act  must  arise  out  oi  lands  and  tenements,  not  out  of 
'  offices  or  perquisites.    The  words  of  the  act  are  plainly 
confined  to  lands  and  tenements :  the  expressions  of**  lea^t^ 
**  nold^  copy-hold,  ground-rents,  ^x.*'  are  not  applicable  to 

OFFICES  or  PERQUISITES. 

Andthe/ree-AoW  of  the  prison,  house,  lands,  garden, 
and  common  side,  is  in  the  crown  :  they  are  the  crown's  \ 
property.    The  mai*shal  has  no  free-hold  in  the  pri-  ' 
son,  Ao{/s«,  lands,  garden,  &c.  though  he  has  iudeed  a  qualU 
iied  free-hold'in  his  office. 

To  prove  "  that  the  free-hold  of  the  prison,  house,  lands, 
**  garnenj  &c.  is*  in  the  crown,"  he  relied  upon  the  statute 
of  27  G.  2.  c.  17.  which  recites  that  of  8,  9  W'.3.  c.  27. 
and  (by  its  second  clause)  re-vests  the  prison  and  the 
site  thereof,  and  the  ground  and  appurtenances  thereunto 
belonging,  and  the  power  of  granting  the  custody  of 
the  said  prison  and  the  office  of  marshal,  t/i  the  chown, 
for  ever,  unalienably.  And  he  has  only  a  qualified  free* 
.  bold  even  in  his  office. 

The  same  act  (§  5,)  appoints  the  defendant  Mr.  Ashton^ 
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marshal  [a]  jo  hng  as  he  shall  behave  hinis0lf  well  in  his      1769. 
•aid  office: and (§  80  roakes  hira  nemoteable  by  rule  or       son^ 
order  of  this  court,  for  misbehaviour  or  neglect  of  duty,         ^^ 
And    he  stands  only  taxed   at  501.   for  the  office,    ASumK^ 
exclusive  of  the  prisoB,  house,  lands,  garden,  and  .com- 
mon side. 

Mr.  Lee^^ofitra,  fpt  the  defendant,  said  the  case  itself 
vms  so  plain,  that  no  argument  could  make  it  plaiuer. 
That  the  words*-  Iease<-bpld9,  copy-holds,  groumUreuts, 
**  &c."are  to  be  applied  to  the  subject  matters  of  them 
respective/ J/,  though  not  jointly.  That  the  Of  fic£  i$ 
granted  to  the  defendant;  and  the  prison,  house,  lands, 
garden,  and  common  side,  ^re  annexed  and  incidental  d.nd 
naturally  and  necessarily  belonging  to  it,  and  pass  with  it 
as  being  so  incidental  to  the  office.  That  offices  aretCoiiiyoi27a.] 
qualifications  within  this  act;  and  that  it  is  admitted 
**  that  the  defendant  has  a  qualijiedfree'hold  in  this  office  ; 
which  is  ♦  sufficient.  •  V.  4  Imt. 

Mn  Cox«  replied,  that  his  free-hold  isc(;wtf/iei  tothe  *^jjr  **• 
OFFICE  :  he  has  no  free-hold  in  the  j^mow,  ^c.  or  in  any  theilrf  ^ 
lands  or  tenements.  baroo^f  of. 

^Lord  Mansfield^Is  not  his  o^ce  a  tenement.^ and  fice.) 
be  has  a  qualified  freehold  in  it.     He  iS' qualified,   both  [J»*' of  El. 
within  the  aporA,  and  witliia  the  i///^/#/to/i  of  the  statute,  pg^'y*'      - 
IsnotthemasteroftheRoll8(jualifiedforthe  houses  which  r    {aAfi  T 
belong  to  him  in  the  right  of  his  office.?  I  know,  that  the  '^        "^     J 
master  of  St.  Catharines  has  sat  in  parliament,  under  the 
qualification  of  his  office. 

Per  Cnr\  (Mr.  Justice  Foster  absent,) 
Let  the  postea  be  delivered  to  the  defendant. 

Faia-claim,  ex  dimiss^  Fowleh  et  uLversui  Sha v- Thurtday,  4(k 

TITLE.  Feb^l763. 

InEjeclment.  SsTj"**^^-  ' 

UPON  Monday-  23d  of  November  1761,  Mr,  Jshunt.hord  bT«. 
supported  by  Mr.  Serjeant  Narri,  Mr.  Norton^  and  cheat cfaimiri^ 
Mr.  Morton,  moved  (on  behalf  of  the  plaintiff,)  to  d«-  tobcadmiticii 
charge  a  rule  whereby  it  was  ordered  that  Granville,  Earl  ^^SL"* 
Goioer  and  Thomas  Giffbrd,  esq.  landlords  of  the  tenant  in  ^^^ 
possession  of  the  premises  in  question,  should  be  joined 
and  made  defendants  mth  the  said  tenant ^  if  he  shall  ap- 
pear :  and  the  said  earl  and  Thomas  desiring  that  if  the 
said  tenant  shall  not  appear,  that  they  may  appear  for 
themselves;  and  consenting  that,  in  such  case,  ttiey  will 
enter  into  the  common  rule  **  to  confess  lease,  entry,  and 


(tf)  As  to  the  appointment  to  this  office  pursuaut  to  27 
Ceo.  2.C.  17.  vide  4  Burr.  2183,  4. 

E2 
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'1762#      **  ouster,  in  such  mznuer  as  the  said  tenant  0(Ogbt  in 

YAiR-      **  case  be  had  appeared;"  leave  is  giveii  to  the  said  earl 

CLAIM     ^**^  Thoman^  pursuant  to  the  late  act  of  parliament,  j^the 

ex  dtmiss.  ^^'^  tenant  shall  yzo^  appear,  to  appear  bi/ themselves  ;  and, 

rowLER     VP^'*  their  entering  into  «uch  oommon  rule,  to  become 

y^  defendants  in- t/ie  stead  of  the  casual  ejector,  and  to  defend 

SHAM-      ^"^^^  ^^^  ^^  ^^^  ®^*^  premises,  without  the  said  tenant. 

Title.      '^'^^  plaintiff,  lievertheless,  is  at  liberty  to  sign  judgment 

'  *      against  the  casual  ejector :  but  execution  thereon  is  stayed, 

K.  B.  There    until  the  court  shall  further  order. 

was  a  likerule, 

wherebjr  Sir  Hn^h  Bnggs  'and  Lord  Bradford  (kmls  of  other  msnort,  'wfacy 
also  claimed  by  escheat,)  were  admitted  dbfeiidaats  eiactly  in  the  same  manner 
as  Lord  Gpwer  and  Mr.  GifTui'd  wrreby  this  rule. 

Their  objection  to  the  rule  was  "  that  Earl  Gower  and 

-**  Mr.  Gifford  had  ntver  been  in  possession ;"  (of  which  fact 

they  had  affidavit)  (a) 

This  rule  must  therefore,  as  they  said,  have  been  ob» 

tained  by  surprizertor  that  the  actof  parliament  of  11  G.  *2. 

c.  19.  I  13.  was  made  for  the  security  of  landlords  who 
r  1  on  1  T  ^^^^  ^^  ''*  possession^  and  whose  tenants  neglected  to  give 
i"-!*  ^^^^  notice  of  ejectments. 

waiiih>^6n  '^^^ ^'^^y  ^'  ^  *ca8!e,  a  few  terms  ago,  where  such  a 
the  demise  of  1*^1^  ^^  thiawas  made,  *'  to  shew  cause,"  only  :  and  on 
Jamei  Goore  this  satue  cause  being  shewn^  [viz*  **  That  neither  party 
^.  Roe,  On  «*bad  been  in  possession,'')  the  said  rule  v/zs  discharged.  So 
^e last  day  of  u^^j.^  theearl  and  'Mr.Gijfford  claim  by  escheat,  on  the 
1 76*7  upon'  ^^^^  of  Elizabeth  Levison:  and  the  plaintiffs  claim  as  heirs 
theaffidavitof  a^  /a9^oher:  but  fiei^A^r  have  been  }/ij70<sefS?o;i. 
William  Sea* 

risbrick,  theeonditional  rule  was  obtained  on  Mr.  Yates's  motion,  <«  to  make  the 
'*  said  William  Scarisbrick  (who  claimed  tike  premtset,  as  nurrhascr  under  the  heir  al 
**  law  of  Thomas  Goore,  who  died  seised  in  fee,)  a  defendant  with  the  tenant,  if  he 
«*  appeared;  or  without  him  if  he  refused.*' 

Upon  the  ikst  of  May,  in  Easter  term  fDllowin|^,  Mr.  Clavton  obtained  a  mic, 
to  shew  cHuse  why  the  above  rule,  **  for  making  the  said  William  ScarisbridL  de- 
•<  fendant,**shonrd  not  be  discharged  with  costs. 

Ufon  the  sixth  of  June  m  the  subsequent  Trinity  term,  cause  was  dhewn  :  and 
upcn  hemring  counsel  for  both  parties,  the  said  rale  ^  was  discharged,  but  with* 
out  costs. 

Jaanfes  Goore  claimed  to  be  the  true  lieir  at  law  of  Thomas  Goore  x  but  the  pos- 
Bosion  had  been  in  lessees  under  a  lease  granted  for  ninety-nine  years,  by 
Thomas  i  which  lense  was  recently  expired.  , 

All  the  tenants  but  one  bave  uttorned  to  the  lessors  of 
the  plaintifi':  and  tbat  one  tenant  did  not  appear. 


ia)  See  3  Dum.  783.  Just.  Inst.  Lib.  A.  Tit.  15.  Text  4. 
^urn.  122.  And  note  that  in  3  Dum.  783.  counsel  relied 
on  this  case ;  but  Lord  Kcnyon  answered  that  it  sfp^^d 
to  have  been  by  conseat 
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They  cited  as  a  case  in  point  to  prove  •*  tlrat  the  court 
••  have  no  jurisdiction  to  admit  any  person  to  defend  an 
•*  ejectment  instead  of  the  tenant,  except  one  who 
**  is  in  some  degree  of  possession"-^^  Barnes^  p,  28.  of  ^^  dimiss. 
appendix,  M,WO.t.  C.  B,  Roe,  ex  dimiss.  Leake  and 
4}then,  V.  Doe. 

•  The  Court  gave  them  a  rule  to  shew  cause. 

Upon   Friday^  27th  of   November  1761,  Mr.  Harvey^ 

Mr.  Thurlow^  Mr.  Jspinnll,  Mr.  Madocks,  and  Mr.  StoTJce 

<on  behalf  of  Earl  GoBPer  and  Mr.  Gi^brrf)  shewed  cause 

^why  the  aboye  recited  original  rule  should  not  be  dis« 

.charged :  and  they  argued  thus. 

The  lessors  of  the  plaintitrdoiiin  m  heir§:  we  claim  by 

escheat  of  a  copyhold,  pro  defectu   haredis:  not  for  a  for-- 

ftitureiof  want  ef an  beif's  coming-in.    If  there  be  an 

heir/  we  «lai  m  nothing;    We  therefore  only  desire  to  have 

the  cause  tritd- 

•  A  lord  of  a  manor  has  such  a  $eisin  at  law,  of  an  etcheat" 
ed  copyhold^  that  the  occupier  is  hi%  tenant  at  wiU^  and  the 
lord  may  i&Wraifs  fbr  the  rent:  and  though  perhaps  the 
occupier  may  not  be  liable  to  the  penalty  of  the  triple 
rent,  yet  the  lord  may  avow  upon  bim  for  the  iingltreat.  £   1292  3 

Theiords  by  escheat  claim  upon  the  same  foot  as  if  , 
they  were  /ieirs  to  the  deceased  tenant :  and  the  heir  might 
be  admitted  to  be  made  defendant :  though  he  had  never 
received  rent.  The  mXMe  ot^inaii^  belonged  to  theiords, 
and  nwoedfrom  tktm^  and  reverte  to  them^  for  want  of  heirs 
of  the  tenant :  and  we  are  neither  etrangers^'  nor  coUude  \ 
with  the  tenant 

The  statute  of  11  G.  ^c.  \9.  %  11, 12, 13.  is  to  be 
extended  further  than  to  those  cases  only  where  the  rent 
has  been  actually  received:  it  extends  to  landlords  iff  Jure, 
as  well  as  to  landlords  de  facto.  A  probable  cau^b 
if  claim  is  sufficient  to  intitle  tbe  landlord  to  be  made 
defendant:  his Voi/ title  ig  to  be  tried  hereafter,  in  th« 
cause. 

Before  the  statute,  the  landlord   had  a  right,' />y /</ii;« 
to  be  joined  with  the  tenant :  and  the  statute  inforces  this 
'Tight.    And  it  mast  be  construed  liberally,  to  prevent 
Ihetniscbiefwhich  occasioned  tbe  making  of  it. 

But  the  plaintiffs  come  too  late,  in  this  application. 
They  have ^^/oppee/  themselves,  by  proceeding  after  our 
rule :  they  have  proceeded  even  so  far  as  to  the  uomi nation 
of  a  special  jury  ;  and  then  they  gave  notice  "that  they 
**  should  not  try  the  cause."  &)  that  thqr  have  acknow- 
iedgjed  us  aa  tenants. 

The  case  of  Goort  v.  Hoe  or  Scarisbrick^  was  a  case 
whei;e  op  rent  bad  been  paid  by  any  body:  and  Scarisbrick 
bad  purchased  a  pretended  title.  But  the  lord  df  this 
manor  is  dominuz  terra^  and  wiihih  the  words  of  tbe  act,  ' 

Aj  to  tbe  caae  in  Barnes^ 
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*  Vide  ante 
p.  1391, ia 
luafgin* 


LordMANSFiELD— Idonot  understand  that  nqtp.  It 
puts  the  refusal  of  the  motion,  upon  waiit  of  jurisdiction; 
and  a  case  citdd  by  Serjeant  Davy,  Whereas,  in  ejects 
ments^  the  court  can  never  want  Jurisdiction  to  prevent 
the  plaintiff'  from  recoverinj^  without  a  proper  trial.  Aa 
ejtctment  is  the  creature  of  JVesimimler-hQll,  introduced 
within  time  of  memory;  and  mouldwl  gradually  into  a 
coulee  of  practice,  by  rules  of  the  courts.  The  same  autho- 
rity which  brought  \t  thmfar^  maytertainly  carry  it  tp  a 
higher  degree  of  perfection,  as  experience  happens  to 
shew  inconveniences  or  defects.  The  act  of  1 1  G.  2. 
was  drawn  and  brought  in  by  Sir  John  Strange;  the  pro- 
visions therein,  relative  to  proceedings  in  ejectment,  werfe 
either  .to  inforce  a  right  practice,  or  occasioned  by  some 
case  contrary  to  the  general  sense  of  the  bar,  which  the 
legislature  virtually  condemns  as  erroneous.  And  as  to 
the  precedent  cited  from  Strange  1241.  it  is  a  total 
mistake :  there  is  not  a  byllable  in  that  case  about  a  mort- 
gagee being  refused  to  be  admitted  to  defend  as  landlord. 
•  I'he  counsel  for  the  plaintiff  (who  had  moved  to  dis- 
'  charge  the  present  rule)  argued  that  these  potential  land' 
lords  can  not  be  within  the  stat.  11  G.  2.  c.  19.  For 
**  such  "  landlord  must  be  a  landlord  to  whom  the*  tenant 
is  obliged  to  deliver  the  declaration. 

The  act,  they  said,  was  made  to  defend  au  actual  posses* 
sioni  only  ;  not  to  give  one.  Before  the  act,  no  man  could 
have  come  and  been  admitted  to  defend  with  or  instead 
0^' the  tenant ;  nor  have  put  himself  in  possession:  and 
the  act  only  lets  in  the  landlord,  to  prevent  the  tenant 
from  giving  up  the  possession. 

The  solid  construction  of  this  act  is  "  that  there  being 
"  no  possession,  he  could  be  no  landlord.'*  And  the  case 
of  *  Goore  v.  Scarisbrick,  went  upon  this  principle  ;  and 
was  fully  argued  and  discussed.  It  was  moved  upon 
affidavit  of  Scarisbrick's  claim ;  which  was  a  purchase  from 
the  heir  at  law  of  the  reversioner;  another  person  claimed 
to  be  heir  at  law.  The  rule  was  discharged.  No  rent 
had  ever  been  paid  under  the  lease,  in  that  case  :  and  the 
court  observed  *'that  the  tenant  would  not  have  been  liable 
"to  the  penalty  for  not  delivering  the  declaration  to 
"  him." 

There  is  no  privity  between  the  lord  by  escheat,  and 
the  tenant. 

There  must  have  been  rent  actually  received;  (except  it^ 
cases  of  mortgages  after  forfeiture,  or  such  like :  but  even 
an  heir^  who  has  never  received  renty  can  not  be  let  in  ta 
be  made  defendant,  under  this  act. 

As  to  any  proceedings  subsequent  to  their  rule— • 

The  attorney  for  the  plaintiffs  might  not  know  of  tbi^ 
rule ;  for,  it  was  obtained  only  upon  the  last  day  of  tbp 
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term :  and  we  could  not  apply  sooner,  to  get  it  discharged.  1762. 
Besides,  he  only  attended  the  nffwi/rg  of  the  forty-eight  fair- 
of  the  special  jury.  No  issue  wa»  joined:  they  never  claim 
were  accepted  a«  tenants.  ex  dimiss. 

Moreover,  we  claim  as  'heir  :  and  a  lord  claiming  by     rowL^a 
escheat  is  intitled  to  no  favour,  where  another  claims  as         V. 
han  SHAM- 

Lord  Mansfield — It  is  a  point  of  great  consequence:     title. 
and  I  am  glad  that  it  will  be  settled. 

An  i;jectment  is  an  ingenious^/ ion,  for  the  trial  of  r  1334    1 
titles  to  the  possession  of  land,  *• 

Inform,  it  is  a  trick  between  two,  to  dispossess  a  third 
by  a  sham  suit  and  judgment. 

The  artifice  would  be  criminal,  unless  the  court  con- 
verted it  into  a  fair  trial  with  the  proper  party. 

The  control  the  court  have  over  the  judgment  against 
the  casual  ejector  enables  them  to  put  any  terms  upon  the 
plaintiff,  which  are  Jws/.  He  was  soon  ordered  to  givo 
notice  to  the  tetunit  tn  possession.  When  the  tenant  in 
possession  a^ftra  to  be  admitted  defendant,  the  court  was 
enabled  to  ad4  conditions;  and  therefore  obliged  him 
to  allow  the  fiction,  and  go  to  trial  upon  the  real  merits. 

It  might  happen,  that  the  tenajit  in  possession  was  a 
mere  farmer  at  will.     He  was  bound  to  give  notice  to  his  1 

landlord. 

The  samereaiofi,  of  a  fair  trial  with  the  proper  party, 
required  the  landlord  to  be  admitted  defendant ;  u:ith  the 
tenant,  if  he  was  amicable;  or  without  him,  if  he,  contraiy 
to  the  duty  of  his  relation,  should  betray  the  cause. 

There  can  be  no  ground  for  admitting  the  landlord  to 
be  a  co-defendant,  which  does  not  hold  to  his  defending 
alone  in  case  the  other  abandons. 

The  plaintiii'ought  not  to  recover  by  collusion  with  one, 
to  the  prejudice  of  a  third:  he  ought  not  to  recovdr,  with- 
out a  trial  with  the  person  interested  in  the  question  and 
affected  by  the  j  udgment. 

Every  point  relative  to  the  proceeding  in  ejectments 
is  of  consequence.    I  am  glad  we  have  this  occasion* 
•  There  are  two  matters  to  be  considered  ;— 

First,  whether  the  term  "  fend/ord"  ought  not, as  to  this 
purpose,  to  extend  to  every  person  whose  title  is  connected 
to  and  consistent  with  the  possession  of  the  occupier,  and 
divested  or  disturbed  by  any  claim  advei-se  to  such  posses- 
sion ;  as  in  the  case  of  remainders  or  reversions  expectant  r  loo^  1 
upon  particular  estates  :  secondly,  whether  it  does  not  ex-  *-  4 

tend,  as  between  two  persons  claiming  to  be  landlords  de 
jure,  in  right  of  representation  to  a  landlord  de  facto;  so  as 
to  prevent  ^ther  from  recovering  by  collusion  with  the 
<K:cupier,  Mrithput  a  fair  trial  with  the  other. 

Where  a  person  claims  in  opposition  to  the  title  of  the 
tenant  in  possession^  he  can  in  no  light  be  considered  as 
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1 76s.      landlord ;  mi  kf  would  be  ui^iist  to  tiie  tennut,  to  mak^ 

F\iK-       *'''*  ^  condefendaiit :  their  defences  might  clask.  Whereas, 

CLAfiM      ^Uei'  there  i&privU^  between  thein^  the  ddietice  aiusibe 

ex^dimiss,  ^PO°  th^- smne  putiom  ;  and  Ietting.*in  the  person  behind, 

FQ^i^i^i^    cauioiily  opera/itC  to  prevent  treachery  and  collusion. 

v^  It  is  no  answer,  '*  that  any  person  affected  by  the  judg- 

8H4M-      **  nient  may  bring  ^,n€W  ejectment  :*'  because  there  is  a 
rULB. .   S^"^^  difference  between  beiuj^  phmtif,  or  defwdatit,  ia 
ejectment 

Tii£  Court  did  not,  however^  give  any  opinion  tlitif; 
but  took  time  to  consider  of  it,  till  tbeseaoud  day  of  the 

E resent  HiUry  tettn  1762;  and  ordered  that  notice  should 
e  given  to  the  tenant  in  posseuian* 
On  the  said  second  day  of  Hilary  term  1762,  the  tenant 
in  possession,  having  been  served  with  notice  as  above, 
did  not  appear  by  anv  counsel. 

Mr.  Justice  jDcnison  proposed  to  search  what 
was  the  practice  iu  the  court  of  Common  Pleas,  since  the 
act. 

Lord  Mans^field— In  the  case  in  this  court, 
which  was  cited,  the  tenant  in  possession  opposed  both. 
In  that  in  C.  B.  the  tenant  in  possession  bad  no  sort  of 
righL 

His  Loroship  proposed  to  h^ve the  fundamen* 

tal  principles  considered  ;  and  old  cases  prior  to  the  act 

of  parliament  looked  into;  and  declared  that  he  had  it  at 

heart,  **  to  have  the  practice  upon  ejectments  clearly 

If-of"  ^^^"  "  settled,  upon  large  and  liberal  grounds  for  advancement 

•vi  "oftheremedy;* 

660!  '        '^^^  S^cak  ADVANTAGE  of  this  fictitious  mode  is,  ttat 

being  under.the  *  control  of  the  court,  it  may  be  so  modeh* 
led  as  to  answer  in  the  best  manner  every  end  of  justice 
and  convenience. 

Public  utility  has  adopted  it  in  lieu  of  almost  all 

rea/ actions  :  which  were  embarrassed  and  entangled  with 

[   1S96   3  ^  thousand  niceties.    But,  as  there  was  good  and  bad  in 

the  method  of  real  actions,  the  goocf  ought  to  be  grafted 

into.ejectments,  in  such  manner  as  toarotWtbe  bad. 

He  added,  it  is  worth  considering,  t(pon  what  principles 
landlords  were  admitted  to  be  co-detendants,  before  the 
act  of  II  G.  2.  And  desired  th;^t  every  body,  that  knew 
of  any  old  cases  prior  to  the  act,  would  iiiform  the  court 
of  them.  He  mentioned  a  loose  note  in  12  Mod.  211.  and 
the  case  of  GoudriglU  v.  BaH  in  2  Sir  J.  S.  830. 

Mr.  Jiistice  Denison  thought  it  had  been  considered  in 

C\B. 

^  .  Mr.  Justice  Wij,mot  thought  the  ♦  first  part  of 

^*  *••      the  act  was  not  intrpductory  of  a  new  law ;  (for,  before 

theact,  a  landlord  inight  be  made  co-defendant:}  but  that 

4  Ssct  IS.      ti^  t  ^cond  part  of  it  was  introductory  of  a  new  law. 

He  proposed  to  have  the  point  settled,  and  for  that  pur« 
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pose,  to  have  the  practice  of  the  court  otCvmmon  Plea$     .17^9. 
ioquired  into*  f  *  i  r- 

Lord   MAWftFiELo  proposed  to  have  it  coDiiidered,     claim 
whether  there  can  be  any  reasou  for  making  a  landlord  exdimiss 
co-defendant,  which  will  not  also  hold  for  makiag  a  land*    FowLta' 
lord  defendant  in  the  *(ead  of  the  tenant ;  and  also  to  hate         ^^ 
it  considered  upon  the  foot  of  convenience  and  ejfpedi-      gHi'ni- 
ence ;  and  Ik>w  it  stood  before  the  act  of  11  G.  2.  as  well     ^itle/ 
as  to  argue  it  upon  the  act ;  and  also,  what  was  the  deflni* 
tion  of  a  landlord,  as  it  was  ^under^tood  when   tliey  were 
admitted  as  co-defendants  before  the  act 

It  was  then  ordered  to  stand  for  further  ai^unient  on 
Wednesday,  3d  February  176*2. 

Mr.  Harvty  then  argued  on  behalf  of  the  lord  by  es- 
cheat.    • 

A  copyholder  could  never  maintain  a  real  action. 
But  for  Jeisees^  there  were,  in  the  time  of  real  actions 
being  in  use«  two  sorts  of  this  kind  of  action  :  viz.  by 
writ  of  ejectionejirnut^  vi  et  armis  ;  and  by  writ  oiqtiare 
efecit  itijra  terminum  :  iu  the  former  of  which,  there  was 
anciently  on^  a  JAidgment  for  damagei,  the  term  not  being 
recovered  ;  in  the  latter,  the  judgment  was  for  recovery 
of  the  term^  as  well  as  for  damages. 

But  in  14  H.  7«  in  an  ejectionefirme^  vi  et  armis^  (the  [sBlack  soi.] 
former  of  the  said  two  sorts  of  action,)  judgment  was 
given  in  B.  R;  **  to  recover  the  <eriit,  as  well  as  damages :  p    j  397  1 
"  and  it  was  aiBrmed  upon  error."  And  in  another  case  ^  " 

in  17  H.  S.   in  C.  B*   the  like  was  done  there.  V.  F. 
N.  B.  b06.  H.  title  Ejectione  Firma. 

'After  which,  it  became  the  ordinary  method  of  trying 
titles  to  land  }  and  was  adopted  by  lesson  as  well  a^les-* 
fees/ 

But,  at  first,  the  lease  was  reallif  sealed  upon  the  land 
(as  a  guard  against  maintenance  ;)  and  the  action  was 
brought  against  the  real  tenant  in  possession. 

Afterwards,  this  mode  of  proceeding  was  abused ;  and  - 
casual  ejectors  were  set  up  ;  by  which  method,  the  tenant 
in  possession  might  be  turned  out,  even  witliout  notice. 
In  1  Keble  705.  It  is  said,  ^'  that  Keeling  conceived  this 
**  way  of  ejectment  was  a  new  device  since  the  late 
*^  troubles."  But  it  was  a  much  older  practice. 

After  which  inconvenience  and  Qtliers  being  dfacover- 
ed^HOTicB  i»  the  tenant  in  possession  was  required.  V. 
Raym.  93.  Ke^sv.  &rayiiaff^(S,C,with  }  Keble  703.) 

-The  modern  rule  was  introduced  in  the  time  of  iiord 
Chief  Justice  Rolle. 

But  from  the  time  of  setting  up  casaal  ejectors,  the 
4sdmitiing  landlords  to  defend,  toqbtmbu  wx  tu  the  tenant 
in  possession  haa  prevailed.  In  Style  368.  H.  1662.  it 
appears  that  both  the  courts  of  King's  Benchsind  Common 
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17G2»       Pfefls  would  grant  this  to  a  person  claiming  title  to  the 

i-Aia-       ^^"''*    1  Siderf.^A,  1<2  C.  -2.  shews  that  it  wasM^/i  usual. 

CLAIM      J^'V/yf  ^6r-  497.    23  C.2.  "  One  who   bath  title  *to  the 

ex  diniiss.  **  ^^^^  ^^^  question   may,  upon  motion  to  the  court,  be 

FOWLKR     "  made  defendant  with  the  tenant  in  possession,  that  he 

y^         •*  may  thereby  defend  his  title.**    And  this  continued  to 

8MAM->      be  the  method  of  practice. 

TITLE.         The  act  of  11  G.  2.  c*  19.  was  occasioned  by  the  defi- 
ciency of  justice,  in  this  method  ;  in  ^tro  respects. 

One  of  them  was  the  Dnder*tedant*s  no^  acquainting  his 
landlord.  And  the  loose  note  in  12  Mod.  211.  (Anony- 
mous) is  the  only  case  where  the  doctrine  is  laid  down, 
"  that  if  notice  in  ejectment  be  given  to  the  under-tenant, 
**' and  he  doth  not  acquaint  his  landlotxl  therewith,  but 
**  suifersjudgment  to  go  against  him,  the  court  (upon 
*^  motion)  will  not  suffer  execution  to  be  taken  out,  till  the 
"  right  be  tried.''  [d) 
£  1298  3  The  o/Aer  deficiency  of  justice  was  that  mentioned  in 
the  case  in  2  Sir  J.  S,  830.  Goodnght  v.  Uart  et  ux* 
P»  2  G.'2.  where  the  tenant  ©ow/rf  not  defend. 
The  former  of  the  two  clauses  of  1 1  G.  2,  ♦  provides 


^  Sect.  15. 


tv.  «G.a. 


against  tenants  secreting  ejectments  from  their  landlords. 
The  t  latter  of  the  two  clauses  consists  of  two  parts.  The 
first  part  of  it  only  gives  power  to  do  what  had  usually 
been  done  before,  viz.  Admitting  the  landlord  to  defend 
together  mth  the  tenant  in  possession.  But  the  second 
part  provides  for  admitting  him  to  defend  instead  o/*  the 
tenant,  which  had  been,  in  some  late,  cases,  denied.  See 
Cases  of  Practice  in  C.  B.  {b)r  Mr.  Cooke)  99.  P.  7  G.  2. 
in  a  case  of  Right  v.  Wrovg^  it  was  refused  ;  nor  would 
the  court  oblige  thetenaiit  to  defend,  even  upon  indemni- 
fication. So  also  in  1  Bamet  114.  Tr.  6,  7  G.  2.  C.  U.  in 
the  case  of  Balderige  v.  Faterson — ^The  court  denied  to 
make  the  landlords  defendants  zpithoutthe  tenant  in  pos- 
session, who  refused  to  appear :  but  they  made  the  com- 
mon rule,  *•  to  add  them:'  1  Barnes  120.  H.  8  G.  2.  C, 
B,  in  the  case  of  Goodright^  ex  dimiss.  Duke  of  Montague 
V.  Wrong-r-The  court  refused  to  admit  the  landlord  to 
defend  alone,  inUead  of  the  late  tenant,  who  bad  quitted 
the  possession. 

These  cases  gave  rise  to  the  act  of  parliament  of  11  G. 
2.  c.  19.  §  13.  Part  the  second.  They  were  all  of  them 
betveenthe  J'time  of  the  case  of  Goo^right  v.  Uart  (In 
2  Sir  J.  S,  830.)  and  the  making  of  the  said  act  of  1 1 G.  2. 
But  since  that  act,  it  is  clear,  that  at  least  all  persons  may 


♦  (d)  The  court  will  permit  a  devisee  not  having  been 
in  possession,  to  defend  in  ejectment  as  landlord  under 
11  G.  2.  c.  19. 1. 13.  4  Dum.  i22« 
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defend  without  the  tenant  in  possession,  who  migbif      1769. 
b^ore  1^  have  defended  with  him.  faI u- 

The  I  *2th  and  13th  clauses  oF  this  act  are  not  relaihc  to      claim 
one  another.    The  13tli  is  an  independetU  clause :  (which  ^^  dimiss, 
point  he  argued  at  large.)  fowler' 

It  was  many  years  before  this  act,  (even  in  5  IV,  if  M.         ^^ 
Comberb.  '209.)  that  a  rule   is  laid  down  by  Lord  Chief     an^yi^ 
Justice  //a//,**  that  no  man  is  to  be  admitted  tenant  or     title. 
•*  defendant  in  ejectment  by  .the  common  rule,  unless  he 
**  hath  been  in  possession  or  received  tents;  and  9iot  a  rnfre 
"  stranger:'  (e) 

But  the  reason  of  that  rule  does  not  hold  in  the  present 
case. 

A  lord  by  escheat's  defending  bis  title  can  never  be 
considered  as  c^am/wr/y  ;  (which  was  one  of  the  reasons. 
However,  this  rule  is  inaccurately  laid  down  in  Comberb. 
209. 

The  adding  unnecessary  defendants  is  now  prevented  by  r .  logo   1 
8, 9,  fT.  3.  c.  1 1 .  (§  I .)  •  But  before  that  act,  lessors  made  t y.  ^te, 
several  defendants  in  ejectment,  in  order  to  take  ofi*  their  1284. 
evidence :  and  they  could  then  have  no  costs,  if  acquitted. 
And  the  rule  was  made  against  lessors  of  plaintiffs*  as 
well  as  against  defendants :  and  it  means  to  exclude  only 
mere  strangers  to  the  possession. 

In  Comberb.  339.  !ZV.  7  W^.  3.  in  the  caseof  Jone^,  lessee 
of  Pride,  v.  Carwithen ; — Lord  Bath^  the  reversioner,  was 
admitted  a  co-defendant  with  the  tenant. 

In  Comberb. 332.-^ A  trustee  may  be  admitted,  if  he  [SDuru.  645.] 
desires  it ;  though  not  without  his  consent    So,  a  mort- 
gagee may  be  admitted. . 

The  true  rule  of  admitting  as  a  co-defendant  before  the 
act, was'*  thatamcrtf  stranger ^h^l\  not  be  admitted:  a 
**  person  K o t  a  m  e  ii  e  st  r  a  n  g  i:  r  A tf«  a  risfkt  to  be  admit'- 
«  tedr  He  had  a  right  to  this.  1  Salk.^Zbl.  Tr.  11  fV. 
3.  B,  R.  in  the  cas«^of  Underhill  \.  Durham,  '*  a  landlord 
*'  may  be  ;o;i7£<2a  defendant  with  the  tenant  in  possession 
' "  if  he  requests  it :  but  the  court  can  not  compel  him  to  it*** 

Now  a  LORD  BY  ESCHEAT  is  not  a  mere  stranger  ;  but  [heelBI.Rep. 
has  the  immediate  rigA/ and /lY/e,  in  case  no  heirship  is  i47,  I63»  I64! 
matleout :  and  therefore  he  is  the  most  proper  person  to  166.] 
contest  that  point  of  heirship,   by  whomsoever  claimed. 
And  he  may  very    well  and   reasonably  be  considered  [^n.  GilH. 
within  the  word  "  landlord  :"  the  tenant  in  possession  ^^*-^'  ^'^'* 
is  his  tenant  at  will,  if  tlktre  be  no  heir.  ^     '^ 


(e)  Thfs  seems  copied  into  1  Lillt/'s  Abr.  498.  Ed. 
1719;oredition  1745.  page(}76.  And  qu,  if  the  practice  was 
not  clearly  settled  agreeable  thereto?  and  so  it  was  holdM 
in  a  case  cited  in  £«//,  9^1 96. 
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is.  B.] 


17m.  A  loH  by  escheat  isn  tiilefavoftredeven  in  ^freehold  ; 

FAAic^      as  appears  by  Lord  BuckhunH'scttee^  1  Co.  ^.  a,  10  E.  4. 91 

<;i«AiM      ^«  (/7  Mutfb  more  shalJ  it  be-ikvoured  in  a  tapuhold  eate^ 

exdiffiiss.  where  the  freehold  is  never  out  of  the  lord.    The  tenant 

,SQW£(Ba    in  possession  is  only  Unant  at  snjffirffNte  to  the  lord  by 

V,         eacbeat  after  the  death  of  the  last  admitted  tenamt  has 

SHAM*      been  presented.    And  his  not  having  been  m  actual  receipt 

TixJbB.     o/'t/ii  re/Its fCtm  be  no  solid  objection. 

There  mrist  be^  trial  of  the  title,  before  possession  can 
be  obtained.  This  is  a  fixed  principle.  In  Comberb,  13. 
(5)  a  motion  was  made  for  judgmetit  in  ejectment,  upon 
^  a  tease  sealed  on  the  land  5  and  denied' :  for  per  cur .— 
J*'  Youoiu^  try  it.''  l^  Mod.  211.  Where  the  tenant 
suffers  judgment  without  giving  notice,  Ac.  the  court 
will  not  suffer  execution  to  be  taken  out  till  the  right 
be  tried. 

In  the  present  case,  a  stranger  may  get  the  possession, 
unless  the  lord  be  admitted  to  defend  his  title.  It  is 
not  worth  the  tenant's  while,  to  defend  it:  for,  his  pos- 
session will  be  determined  immediately,  tckick^^ver  side 
prevails. 

Suppose  it  had  been  a  vacant  estate;  the  lessor  of  the 
plaintiff  must  have  sealed  his  lease  upon  the  land,  and 
set  up  a  casual  ejector.  But  by  Comberb,  \3.  The  court 
i!^>Mld  not|  in  that  case,  have  suffered  execution  to  be  taken 
out,  frithoui  a  trial  and  making  out  his  title.  And  the 
ifourt  would  have  permitted  the  lord  by  escheat  to  have 
seen  that  the  title  was  well  made  out  Consequently,  the 
court  uoiild^  in  such  case,  have  admitted  the  lord  to  defend; 
in  order  to  Migt  the  plaintiff'  to  go  down  to  trial  tind 
make  out  his  title. 

And  there  is  as  much  reason  to  do  it,  where  the  tenant 
ilesfrfi  his  claim. 

Suppose  two  persons,  one  claiming  as  heir,  the  other  as 
lord  ny  escheat,  both  bring  ejectments,  and  baih  recover 
judgment ;  how  shall  the  sheriff  know  to  which  of  them 
ne  is  to  deliver  possession  ? 


if)  Qu.  For  it  is  only  thus-- JV.  B.  10  JB.  4, 14.  6.  by 
**  Moile  the  lord  by  escheat  shall  have  all  the  c^iarters 
**  which  concern  the  same  land;;"  and*  the  reason  thereof 
ift*as  **  Pcph.  C.  J.  said,  beoanse  tbelord  by  escheat  is  in 
"  the  w>st  and  cannot  vouch." 

Ig)  What  is  here  cited  from  Comherback  is  the  whole  of 
nrwilckanonymous  casein  Comberb.  which  is  oentmry  to 
known  pMictice,  and  to  the  case  in  Barnes,  177-  as  in  part 
appears  by  the  report  of  it  there. 


Hilaiy  Teno,  2  Geo.  5.  ISOl 

ThiB  method,  of  admuting  a  lord  to  defend,  will      i^igj^^ 
prevent  a  circuity  of  Ittigatioii.  pair^ 

TheB~  be  answered  their  case$;.«u.  *  Roe  v.  JJot,  in     ^i.^,^ 
Barnes;  and  t  S^aritlmck's  caae.     We  do  oot  know. the  .eji,aiteiM. 
eirc'imstances  of  the  case  of -Roe  v.  Doe:  but  there  had    ,^^^t.M& 
been  a  long  posaessioo  on  the  other  sidei    Scari$bgick'e        ,y  ^ 
case  is  within  the  rule.  «fAMt 

We  desire  only  an  opportunity  to  trt  t«b  tIiTLr.*  .        TFii»Li:. 
Lord  Ma»»*iei,d— yiTe  have  thought  very,  fully  •  ^Bwnei  Ap* 
of  this  matter,  since  it  came  on  last :  and  we  are  all  of  pendix,  ^s. 
opinion  that  it  must  be  tried  between  the  two  claimants^  ^  Videaotc, 
the  Aeir  and  the  hrd.  The  occupier  has  no  interest  or  con^  P*  ^^^'•. 
cern  in  the  question.     He  ought  not  to  take  a .  side;  or-^"  «n?^e»tt«- 
prejudice  either,    (h)  He  does  mo^  appear.    Thequeslion 
should  therefore  be  tried  in  a  way  to  give  neither  any  ad- 
vantage from  his  possession.    It  may  be  done,  in  ^Jgigned 
issue:  or ^  an  ejectment  brought  by  the  lord,  with  an  ad^ 
mission  of  his  title,  will  come  to  the  same  thing. 

Whereupon  the  court  recommended,  and  the  f  J30J  1 
counsel  on  both  sides  cdnsented  to  a  fair  trial  of  the 
lord's  title  to  claim  by  escheat:  (?)  and  the  method  was» 
at  length  agreed  upon:  viz.  that  the  lord  (who  could 
never  come  into  possession  wtYAoul  an  ejectment  to-be 
brought  by  him,)  should  immediately  bring  his  eject- 
ment against  the  present  leasors  of  the  plaintiflT:  and 
that  the  said  lessois  of  the  present  plaimiff  ( who  claimed 
as  heirs  of  the  deceased)  should  be  admitted  to  defend, 
either  alone  or  together  with  the  tenant,  in  possession  ; 
and  such  ejectment  to  be  «tried  at  the  next  assizea. 
And  the  counsel  for  the  present  plaintiffs  were  to  Admit 
^'  that  all  the  lands  lie  in  one  and  the  same  manor, 
**  and  that  such  manor  belongs  to  Earl  GosDer  as  lord 
**  of  it." 


(h)  It  seems  that  the  tenant  did  right,  for  the  reason 
abovementioned  in  this  page,  opjposite  the  N.  B. 

[a)  How  is  this  consistent  ivith  what  is  mentioned  in 
the  last  page,  of  trying  the  question  in  a  meuf  to  give 
neither  any  advantage  from  the  tenant's  possession?  And 
.0u«  if  it  was  possible  for  the  qaestion  jto  be  tried  in  that 
wiay  between  the  contending  parties;  for  the  onuspro^ 
iandi  would  lie  on  the  plaintiff's  lessor,  and  bow  could 
it  be  tried  without  making  some^f  them  lessors  of  the 
plaintiff?  for  the  court  neitb^4x>uld  nor  ought  to  oblige, 
the  occupier  to  defend  several  ejectments  to  be  brought 
against  bim  by  the  several  claimants;  therefore ytc.  whe- 
ther the  court  4»ught  to  have  interposed  at  all  in  this 
case? 
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176€«  -And  THE  COURT  reserved   the  oonsideratioti  of  the 

PAI&-      present  motion  and  of  the  rule  now  depending,  till  o/^er 

CLAIM      sach  trial  should  be  bad:  which  they  did,   in  order  to 

/    ex  dimias.  I'^^^in  the  power  over  the  matter,    in  case  any  thing 

FOWLER    should  be  attempted  aVthe  trial,  contrary  to  the  real  pre- 

V.         sent  intention  of  having  the  question  fairly  tried ;  and 

SHAM-      ^'*^  i*^  order  to  give  such  future  directions  concerning 

TITLE*      the  award  of  execution,  as  should  then  appear  to  be  fit 

and  proper. 

Note — 

Mr.  Justice  Wilmot  observed  that  it  was  very 

remarkable,   that  two  different  acts  of  parliament  bad 

been   made,  at  near  500  years  distance,  upon  the  very 

same  subject,  where  there  was  no  occasion  for  either : 

•Wcgtm.  t.    viz,  the  statute  oi  Westminster  2.*  (13  Ld.\.  A.128d.) 

c.  3.  tod  this  act  of  1 1  G.  2.  c.  19^ 

7'he  statute  of  WestminUer  2.  c.d.  he  said,  was  not  8 
pew  provision ;  for,  before  that  statute,  all  those*that  stood 
behind  the  tenant  in  possession  had  always  a  right  at 
common  law,  to  come  in  and  be  received,  pro  interesse  suo,  . 
to  defend  the  possession;  which  was  very  material  to 
them,  and  by  tlie  change  whereof  they  would  have  been 
greatly  incommoded.  And  he  said  he  was  persuaded 
that  the  more  this  doctrine  of  deceit  was  looked  into, 
the  stronger  this  would  appear.  And  therefore  he  won- 
dered that  there  should  have  been  any  doubt,  before  Che 
act  of  11  G.  2.  of  admitting  landlords  to  defend  in  the 
iteadofthe  tenant  in  possession ;  especially,  as  they  were 
suffered  to  make  themselves  co-defendants  ts^iih  the  te« 
nants.  (He  referred  to  Lord  Coke  and  to  Bracion:  but 
f  V.  J  inif.     did  not  t  specify  the  particular  passages  or  pages.) 

£344,345.  ond.    So,  A«/ore  the  act  of  II  G.  2,  c- 19.  It  was  cerUinly 
1302   J  the  practice  to  admit  the  landlord  and  the  tenant  in  pos- 
radon,  lib.   session  co-defendants. 

'  He  took  notice  likewise,  that  notwithstanding  all  the 
pains  that  the  legislature  bad  taken  to  cut  off  dilatories, 
yet  it  was  the  courts qflVestminster-hall  to  whom  the  public 
vfereobligedf  for  finding  out  this  easy  and  expeditious 
method  of  trying  titles  by  ejectments. 

Lord    Mansfield  asked  the  counsel   on  both 

sides,  **  if  they  had  found  any  case  prior  to  that  oiGood' 

•  ssfrj.  S.    "  right  V.  Hart,    et  ux.  P.  2  G.  2.  in*  Sir  J.  S.  where 

990.  •(  tl^  court  had  refused  to  let  in  persons  who  stood  be* 

**  bind  the  tenant  in  possession,  to  defend  pro  interesse 

suo,  in  the  stead  of  the  tenant  in  possession. 

Answer — None  at  all. 

Lord  Mansfield — ^Then  there  is  no  other  but 
that  which  denies  the  authority  of  the  case  in  13  Mod, 
211. 
The  precedents  A^ore  are  more  Ubcaral«  ^ 


5.  fo^  S93.  b. 
^o.  14. 
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In  1652,  it  was  said  by  the  protonorary,  '^  that  the  1762. 
•*  court  would  upon  tertns^  allow  hitn  who  alledged  -a, -J 
«  title,  to  defend  it;' |«)  claim 

In  theTtb  of  King  William^  Lord  Bath  claiming  the  ex  dimiss. 
reversion  by  deed,  after  the  death  of  tenant  for  life,  who     powlbr* 
received  the  rent,  was  admitted  a  defeodant,  because  it         ^^ 
migbt  shake  his  title,  sha'm- 

In  the  10th  of  King  William,  it  is  laid  down  as  a  cer-     tj^^^b. 
tain  rule,  •'  if  notice  in  ejectment  be  given  to  an  under-  Combcrli.  * 
"  tenant ;  and  he  doth  not  acquaint  his  landlord  there*  3S9. 
'*  with,   but  suffers  judgment  to  go  against  him;  the  ^  Mod. ill- 
"  court,  upon  motion,  will  not  suffer  execution  to  be 
*•  taken  out  till  the  right  be  tried'^    Which  is  decisive, 
that  the  landlord  should  not  be  betrayed,  but  might  de-> 
fend  alone. 

In  the  first  of  Queen  Atme,  Holt  says,  "  it  is  due,  of 
**  right,  to  the  landlord,  to  be  made  defendant :  for 
**  otherwise,  the  tenant  in  possession  might  combine 
'*  with  the  lessor  of  the  plaintiff,  and  oust  the  landlord 
•*  of  his  rent.  And  to  deny  the  lady  thut  right,  would 
"  be  upon  tlie  presumption  of  her  marriage;  which 
"  would  be  directly  to  determine  the  point  in  question."  f  1303  T 
The  combiDation  of  the  tenant  in  possession  could  not  be 
prevented,  uttkis  the  landlord  might  defend  alone.  And 
the  rule  is  laid  down  in  a  case  like  the  present^  where 
the  question  turned  upon  ^' who  was  landlord/' 

2'Az/s  stood  the  reasoning  and  practice^  when  the  motion  strange  830. 
was  made  in  Goodright  v.  Hart  et  ux.  in  2  G.  2.  It 
seems  to  have  been  very  little  considered.  The  Mljf 
reason  given  why  the  tenant  might  betray  his  landlonl 
by  refusing  to  appear,  ("  because  the  landlord  was  made 
*'  a  defendant  una  cum  the  tenants  in  possession/*) 
equally,  at  least,  proved  the  contrary.  It  was  a  breach  of 
the  rule,  in  the  tenant,  to  prevent  his  defending.  No 
wonder  Sir  John  Strange  adds  a  '*  quart  tamen;  for,  this 
**  is  giving  tenants  much  too  great  a  power;  and  makes 
*^  them  absolutie  masters  of  the  estate,  and  to  choose 
"  their  own  landlords."  The  court  refusing  to  relieve 
the  landlord,  he  practised  with  the  tenants,  to  attorn^ 
'i'hen  the  plaintiff*  in  ejectment  moved :  but  was  denied 
relief.  So  the  court  first  suffered  the  plaintiff  in  eject- 
ment, by  corrupt  practice  with  the  tenants,  to  dispossess 
the  landldd  by  a  J4idgment,  without  any  opportunity  of 
triajl;  and  then  suffered  the  landlord,  by  .corrupt  prac« 
tice  with  the  tenants,  to  defeat  the  judgment  and  pos« 


(<l)  Styk^  368.  But  note  that  this  case  in  St^le  is  very 
shortly  reported,  and  in  the  latter  part  of  it  not  intelli* 
gible^  though  the  uointelligibk  part  is  b^peomiUed,     i 
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176s.  •fission  given  in  consequence  thereof.  This  case  cet^ 
FAIR-  tainly  occasioned  the  clause  in  the  act  of  parliament  re- 
CLAiM  l^^i^e  to  this  subject  As  the  parliament  has  contra- 
ex  dimiss.  ^'^*^^  ^^  *^®  ™*y  venture  to  say,  "  it  was  haiiyJ^ 
FOWLER  Every  reason  of  private  justice  and  public  convenience, 

^^  and  every  authority  was  the  other  way. 

SHAM-  '    ^  iauLE  by  consent  having  been  ordered  to  be 

TITLE,     drawn  up  against  to-day, 
[I  Black,  m.  Lord   Maksfield   now   declared,  that    he  was 

li9  ]  <;lear  that  this  method  of'*  putting  the  person  claiming 

"  to  be  lord  by  escheat  to  bring  his  ejectment ;"  was  the 
proper  way  of  trying  the  right  upon  the  merits- 
It'  there  was  really  no  heir,  then  the  lord  stood  in  the 
place  of  the  deceased :  but  if  there  was  any  heir  who- 
soever, the  lord's  claim  was  at  an  end. 

The  court  would  have  obliged  him  to  come  into 
some  method  of  trying  the  right,  in  a  proper  issue  \ 
and  thu  method  into  which  it  was  now  put,  (m.  hi» 
bringing  an  qjectment,)  is  the  roost projier  issue  for  that 
purpose. 

If  the  heir  had  refused,  the  court  would  have  admitted 
the  loifdsto  defend;  which  would  have  given  them  the 
[  1304  3  benefit  of  possession.  If  the  lords  by  escheat  had  re^ 
fused  to  consent,  we  would  have  discharged  the  rule. 
For  certainly,  where  the  sofc  question  turns  upon  **  who 
*'  ought  to  be  landlord  to  the  tenant  in  possession,*' 
be  should  stand  neuter^  and  bis  possession  avail  nei- 
ther :  tlie  question  opght  to  be  tried  bdtteen  the 
CLAIMANTS.  The  plaintiff  must  consent:  else,  the 
other  is  admitted  to  defend;  (as  in  the  ca^e  of /cNc^firft 
and  Graxtnor.)  The  other  must  consent :  because  to 
insist  *'  that  he  is  landlord,*'  beg%  the  question  to  be 
tried. 

'  Rule  by  consent,  as  before,  p.  1301* 

Friday,  5th  RfiX  versus  Hetdon,  Head,  2nd  Roper. 

Feb.  i763. 

Coitf  allowed  TTPON  informationsfor  misdemeanors. 
uponinfor-     fj     Mr.  Jforton,    on  behalf  of  the  defendants,  moveS 
ni^demeanori  ^^  discharge  a  rule  for  referring  it  to  me  "  to  tax  costs 
for  not  going  "  to  be  paid   to  the  defendants,  for  the  prosecutors  not 
on  to  trial.     «  going  on  to  trial.**    These  Were  three  informations  for 

brioery  at  an  election  to  parliament.     And  the  same  rule 

bad  been  made  in  all  the  three  causes. 
[See  ante  He  moved  \t,  first,  on  a  point  of  law;  secondly,  upoti 

1270,  poit      the  merits. 

1S59.  and  pj^^  ^^^^  ^^^  ^^  ^^^,  ^^  ^\\^  j^g  g^jj^  ^p^  ipforma* 

a  Uurn.  I4G.J  ^^^  j^j.^^  ^^  ^^^^^  ^.  ^^  ^  ^y^  ^  ^  ^   jg      ^^^  j^^ 

•V.iS.         that  act^  the  court  have   no  auttiority  to  give  cost* 
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against  the  prosecutorf,'<i7/he  shall  have  neglected  to  pro-      1762. 
8ecute  with  effect  for  the  space  of  a  ye/lw  :  the  words       j^^.^ 
cjf  it  31*6— *•  In  case  the  prosecutor  shall  not  tsnthin  one  ^^ 

"  whole  year  next  difieT  issue  joined,  procure  the  same  to    H£y^osi. 
**  be  tried,'*    But  this  is  within  the  year. 

Secondly,  the  merits  were,  that  the  adverse  party  rf«- 
iained  the  books,  which  were  the  prosecutor's  only 
evidence;  which  detention  obliged  t.jc;  prosecutor  to 
iNfithdraw  hid  record,  and  was  the  only  I'eason  of  his  not 
going  on  to  trial. 

Mr.  Stoue  and  Mr.  Jshurst,  contra^  for  the  defendants. 

First,  the  act  of  4,  5  IV.  8c  M.  c.  18.  §3.  means  the 
final  event  of  the  cause ;  and  relates  only  to  the  not  pro-p  -* 

ceedin^at  all  in  the  cause  for  a  whole  year.  L    ^305   J 

But  by  the  course  of  the  courtf  without  any  aid  from 
this  statute,  a  prosecutor  shall  pay  costs  for  the  vexation 
of  not  going  on  to  Irm/,  without  countermanding  his  for- 
mer notice  of  trial :  and  they  mentioned  a  caseof  t -R^J^^ '""^'J^''^ 
v.  Romer  et  al*.  where  precedents  of  it  upon  informations  +  xhcrc  were 
were  cited.  X  Executors  shall  pay  coKsts  for  not  going  on  ^  ^  ^\^  ]iex 
to  trial.  '    y.  Alleo  and 

Secondly,  th^  defendant  is  not  bound  tofurniah  the  Hazard,  M.  5 
prosecutor  with  evidence  against  himself.     He  should  ^v*^^^*^ 
have  come  prepared ;  and  ought  not  to  have  given  notice  255  >^^ 
of  trial,  till  he  was  prepared.  Rex  v.  Barle» 

The  counsel  for  the  plaintiff  in  reply—  Tr.  4  G. «. 

Upon  the  gentlemen's  own  principle,  the  prosecutor  Cj' ^V«:  ®gV 
ought  not  to  pay  costs  in  this  case:   for  here  was  '^^Rcjv.Ed- 
vexationj  or  any  thing  like  it;  nor  is  there  any  reason  ^ardsi  and 
why   the    court  should  punish  the  prosecutor  in  costs.  1  stra.  S3. 
Me  had  reason  to  expect  that  the  books  would  be  pro-  R«x  v.Powell, 
duced  at  the  trial;    the  defendants  gave  him  hopes  of**"* 
producing  them. 

Lord  Mansfield— First,  by  the  constant  course 
of  the  courts  the  defendant  is  in  titled  to  costs,  if  the  pro- 
secutor gives  notice  of  trial,  and  neither  goes  to  trials  nor 
countermands  it  in  time :  and  no  instance  can  be  produced, 
that  I  know  of,  to  the  contrary. 

Secondly,  yet  if  the  defendant  haddrarrn  tlie  prosecutor 
**  iM,  to  give  notice  of  trial,"  by  giving  him  hopes  of 
producing  any  books:  that  might  be  a  reason  for  not 
giving  the  defendant  any  costs. 

But  no  such  thing  appears  in  this  case:  there  is  no 
eolour,  upon  the  ailidavit,  to  say  itn 

Therefore  there  Is  no  reason  to  except  this  out  of  the 
general  rule. 

Mr.  Justice  Drn  ison — I  am  of  the  same  opinion. 

Mr.  Justice  Wilmot — And  L 

( Mr.  Justice  Foste  r  was  absent) 

Nothing  taken  by  the  motiot.*. 

Vol.  Iir.  F 
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1762. 
Saturday,  6ih     I^EAV£LY  ver<u<  Mainwaring,  Esq.  Walkeb  et  al*. 

17aV%     1  ^  ISO  _ 

I*cw  I  •  I'not  T^^^^  ^^^  ^"  action  of  trespass  it  et  armis,  for  taking 
graniedia  ati  ^^®  W^.  apprentices  to  the  plaintiff,  out  of  the  hands 

bard  case.        ^^  ^^^  plaintiff. 

Lord  Mansfield,  who  tried  the  cause,  reported 
the  evidence. 

These  were  apprentices  regularly  bound  to  Rtavely, 
for  the  sea  service.  The  action  was  trespass  vi  et  armUp 
for  taking  them. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  they 
were  voluntarily  indentured   to  him;  and  were  by  his  ' 
direction  delivered  to  one  Jbw«,  to  be  kept  by  him,  to  ' 
prevent  their  running  away.     Part  of  Jones  $  house  was 
'         a  prison ;  part,  a  public  house. 

The  justices,  at  their  session  of  gaol-delivery,  upon  a 
complaint  of  "  an  intention  to  sell  them  in  Guinea,^*  dis- 
charged them. 

Reavkv  ordered  them  to  be  put  into  the  hands  of 
Jones.  Walker  sent  a  note  to  Jones^  to  deliver  them  to 
the  lieutenant  of  a  tender  of  a  man  of  war :  wh6  thereupoa 
delivered  them,  and  took  a  receipt  for  them. 
This  was  the  evidence  for  the  plaintiff. 
On  the  part  of  the  defendants,  it  appeared  that  one 
Lane  told  IVaiker,  of  the  boys  complaints,  and  of  the 
affecting  scene  that  he  had  seen. 

One  of  the  boys  also  gave  evidence  of  Blackwood's 
picking  them  up ;  and  of  their  being  deceived,  and  ill 
used  at  Jones's^  and  their  endeavours  to  escape.  That 
Waiker  and  Fell  came  to  the  prison :  and  the  boys  made 
their  complaints  to  them.  Upon  which,  they  were  sent 
for  to  the  court-bouse:  and  they  all  made  their  coqi« 
plaints  to  the  justices,  of  their  being  deceived,  imprisoned, 
ill  used,  &c.  and  their  apprehensions  of  being  sold.  The 
plaintiff,  next  morning  sent  coaches  to  carry  them  away. 
They  resisted.  Walker  (who  was  lieutenant  of  a  man  of 
war)  being  present,  asked  them  if  they  were  witling  to 
serve  the  king.  They  assented.  He  sent  a  press-gang. . 
They  went  with  their  own  consent.  They  begged  of  the 
justices  to  be  set  at  liberty.  They  were  brought  into 
court  before  the  justices  as  prisoners. 
f  1307,3  But  no  commitment  being  produced,  the  justices  dis- 
charged all  and  each  of  them,  by  writing  against  their 
names — ^*'  discharged."  Walker  bid  Jones  to  keep  them 
t/iat  night.  But  there  was  no  order  to  deliver  them  to 
Walker :  they  were  only  discharged  from  being  kept  as 

()ri8oners.    Whereupon  Walker  asked  if  they  were  wil- 
ing to  serve  the  king:   to  which  they  assented.    And 
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iValker  gave  Jones  b^  guinea  to  take  care  of  them  that      1762, 
night. 

At  the  trial,  all  the  defendants  were  found  "  noi 
••  guiltv;**  as  well  the  justices  as  the  lieutenant. 

Mr.  Yaies  now  shewed  cause  against  a  new  trial,  which 
had  been  prayed  by  the  plaintiff.  '"^"^^j 

He  insisted,  that  as  the  boys  were  in  the  hands  of  ^^n^g 
Jonefy  who,. he  said,  was  agent  to  the  plaintiff,  and  de/i-  ^^  j^|»^ 
vered  them  to  the  lieutenant  who  commanded  the  press- 
gang,  upon  a  note  from  Wulktr^  and  took  a  receipt  for 
them  from  from  him;  here  was  no  force:  therefore 
trespass  vi  et  armis  will  not  lie.  It  ought  to  have  been 
an  action  upon  the  case,  or  an  action  upon  the  statute  of 
labourers;  for  which,  he  cited  Bro.  ^Ar.  Title  Labourer, 
31,  28.  as  in  point  6  Mod.  182.  Queen  v.  Daniel,  (the 
second  resolution)  is  in  point  also,  **  that  a  common  action 
"  of  trespass  will  not  lie,  for  enticing  an  apprentice  or 
"  servant  from  his  master,  if  there  be  no  ^rcc." 

And  here,  Joneses  delivery  was  the  delivery  of  the 
plaintij :  he  was  the  owners  agent. 

Mr.  Solicitor  General  and  Aln  Morton,  on  behalf  of  the 
plaintiff,  did  not  dispute  the  law,  but  the/act. 

The^i/tces  discharged  the  boys:  they  were  put  into 
the  bands  of  Jones,  by  the  justices^  Walker  ordered  them 
out  of  Jones  s  hands  into  the  hands  of  the  lieutenant  who 
beaded  the  press-gang. 

Here  was  no  sfduciion  or  incitement;  but  a  forcible 
taking  away  a  man's  apprentices  by  a  press-gang,  and  car- 
rying them  on  boanl  a  man  of  war:  in  which,  Walker 
was  concerned,  as  having  actually  sent  the  press-gang  to 
fetch  them.     And  in  trespass,  ali  are  principals. 

Lord  Mansfield — It  was  objected,  at  the  trial, 
that  Walker  could  not  be  liable  to  an  action  of  trepass 
vitt  armis:  for  that  Junes  delivered  them  up  ro/a//^arf/y 
to  the  lieutenant. 

But  I  thought  then,  and  now  think  ths^t  he  xcas  liable  f    1303  3 
to  this  actioir;  because  he  sent  a  force,  a  press-gang,  to 
take  them. 

As  to  the  justices— There  was  no  colour  to  maintain 
the  action  against  them. 

A  special  jury  of  gentlemen  found  all  the  defendants 
not  guilty. 

I  think  they  ought  to  have  found  Walker  guil/y,  upon 
the  evidence  that  was  laid  before  tbftm.  Yet  it  would 
have  been  very  hard,  if  Walker  had  suffered  for  his  be- 
haviour upon  this  occasion;  because  be  seems  to  have 
acted  with  good  intentions. 
'J'herefore  I  think  there  ought  tiot  (0  be  a  new  tria). ' 

Rur.K  to  shew  cause  **  why  there  should  not 
*'  be  a  new  triar— i>ibcharg£D« 
F  2 
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I7o2-  Rex  versus  Clarke,  et  al*. 

MR.  Nash  moved  to  make  a  rule  absolute,  {oii  a  pro- 
per affidavit  of  service,)  t'or'admittiDg  a  prosecd- 
[Seeie  Vin.  TOR  of  an  *  indictment  to  prosecute  in  forma  pauperis, 
259]  But  THE  COURT,  (OR  being  apprized  that  it  v^as 

Prosecutor  on  behalf  of  a /jrowrw^or,)  denied  to  make  the  rule  abso- 
csLonot  pro^c-  lute;  as  it  was  founded  only  on  the  common  petition  and 
cute  >n  f«rma  j^jjp^^jj^^j^  yguj^Uy  produced  by  defendants  in  order  to 
paupCTif.  ^  ^j^^^y  obtaining  such  a  rule :  for,  they  held  that  phose- 
JohnSpooocr,  ^^''^®^*^^8'^*'  ^^^  ^^  ^  admitted  to  prosecute  in  forma 
"xBih  Not.  *  pauperis ^  unless  some  special  ground  was  laid  for  the 
1770.  motion.  ' 

B.  R.  (which  ^n^i  Mr.  Justice  Wilmot  observed  that  in  civil 

ination.')         cases,  plaintiffs  were  not  admitted  to  su  e  in  forma  pauperis^ 

unless  counsel  certified  **  that  tbere  was  some  foundation 

"  for  their  suing." 

.         Rex  versus  Inhabitants  of  Minchin-Hameton. 

Friday,  12th 

Feb,  1762.  ^AMUEL  SHEPPARD,  Esq.  having  api!>ealed  to  the 
Beech  being  ,'^  quarter-sessibns  of  the  county  of  Glovtcester^  from  a 
timber ac  ji^te  (confirmed  by  two  justices  of  the  peace)'  which 
F  i"lnQ  1  ^^^"^^  ^^^  ^^"^  s^*^  umd'ictnds  which  h^e  owni^d  and 
L  "^^^..J  occupied;  the* sessions  upon  such  his  appeal,  discharged 
Sla^Ts  tot  l^lp^rt  of  the  rate,  and  amended  it  with  respect  to  the 
rateable  to  charge  upon  Mr.  Sheppard;  holding  him  not  to  be  rate, 
the  poor'f  able  for  th^m,  upbn  his  particular ^case;  which  they 
rate.  atated  to  be  as  follows,  viz. 

That  the  said  Samuel  Sheppard  is  owner  and  occupier 
of  two  hundred  and  fifty-  acres  and  upward'?  of  w6od-land 
in  Minehin-Hampton.  The  wood  growing  thereon  con- 
»ists  chiefly  of  nEECif ,  and  some  oak  and  ash.  There  is 
no  coppice  wood.  The  under  wood  is  left  to  grow  aa 
standards.  Great  quantities  of  such  beech  wood  have  yearly 
been  cut  and  sold  by  the  said  Samuel  Sheppard,  (and  in 
the  two  last  years,  foi*ty  or  fifty  cord  each  year,  for  fire- 
wood ;  of  the  value  of  from  twenty-three  shillings  to 
twenty-six  per  cord:  all  which  said  wood  so  cut  for  cord-^ 
vcood  isx)f  thirty  years  gronthy  or  npwatdS';  and  some,  of 
sixty  or  eighty  years;  and,  generally,  from  ten  to  twenty 
inches  square*  Thwtmany  of  the  largest  beech-trees  cut  in 
such  wood,  afeW(ia5  cord-wood  ?LT\d  faggots  for  fre-ztood  ; 
.and  that  the  other  of  such  trees  cut  therein,  are  sold  for 
making  gun-stocks,  saddlt-trecs,  and  card-boards;  and 
SOME  ^AHT  for  building.  That/}ag$  were  let  run  in  those 
woods,  for  the  eating  of  the  masts :  for  which  the  pro- 
prietor  had  a  pecuniat^  profit,  when  so  done.  That 
twenty  pounds  worth  of  such  wood  is  sold  iox firefwood^ 
to  twenty  shillings  worth  sold  for  any  other  purpose.    And 
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in  the  last  ye^r  there  was  made  a  clc;ar  fall  of  three  or      1762. 
*four  acres.     The  sessions  are  of  opinion  "  that  such       j^g^ 
**  woods  are  -not  rateable  to  the  poor's  rate»  by  law."  y. 

On  the  last^lay  d  Mkhaelnuu  term  1760,  Mr.  Price^  miuchiv- 
on  beMf  of  the  parish,  moved  t0  4}uash  this  order  ofu^j^p^ON. 
sessions  i  urging  that  Mr.  Sheppard  ought  to  be  rated  for 
these  under-woods,  as  salbabi^e  under^woodM^  within  the 
^express  words  of  43  Elix*  c.  %.  though  some  part  of  the 
produce  of  this  two  hundred  and  fifty  acres  of  wood  hn^ 
been  used  for  building:  for  it  is  stated,  tliat  twenty  pounds 
worth  was  «o&2,  for  twenty  sbtllings  worth  used  in  build* 
ing.    A.«d  be  had  a 

RULE  to  shew  cause.  ' 

On  Saturdajf^  li\xFeb.  1761,  instead  of  shewing  cause, 
why  this  order  of  sessions  should  not  be  quashed ; 

Mr.  Norton,  (now  Sir  Fletcher  Norton,)  who  was  for 
disch^rging  the  rate,  ipsisted  that  beech  was  esteemed 
TIMBER  in  that  country ;  and  that  it  ought  to  have  been,  [  1310  j 
and  was  intended  to  have  been  so  stated :  and  that  tbere^ 
fore  the  case  was  imperfectly  slated,  and  ought  to  be  sent 
.down  again  to  be  re-stated. 

Which  was  denied  by  Mr.  Goufd,  who  was  counsel  on  . 
the  oUier  side. 

After  much  litigation. 

The  COURT  directed  that  it  should  be  sent  down 
to  be  re-stated;  and  that  Mr.  Norton's  client  should  pay 
the  costs  hitherto  incurred. 

On  Monday,  23d  November  1761*  M.  2  G.  3.  The  re- 
stated order  being  sent  up,  a  rule  was  made  (as  before) 
to  shew  cause  why  it  should  not  be  quashed. 

I'he  words  of  the  new  state  are  as  follow, — **  We  are 
*^  of  opinion,  that  the  same  wood,  b^bivo.  timber-irees 
*'  as  aforesaid,  are  not  rateable  to  the  poor's  rate,  by 
"  law/' 

On  the  last  day  of  that  term,  Mr.  Seijeant  Nares,  (who 
was  for  quashing  the  order)  offered  to  try,  in  a  feigr^ 
issue, "  whether  ^eecA- wood  is  timber,  by  the  particular 
"  custom  of  Ma^  country." 

Lord  Mamsfi ELD— -£e0cA  is  certainly  ad^  timber 
by  the  general  law  of  the  land :  yet  it  may  be  timber  by 
•the  particular  custom  of  the  place;  I  do  not  mean,  of  the 
<ounty,  but  of  ib^i  particular  part  of  the  country  where 
the  trees  grow. 

Therefore  let  it  go  back  to  tbe  sessions,  to  be  pa»i- 
tivefy  stated,  "  whether  beech  is  or  is  not  timber,  there'* 
For,  they  have  not  yet  stated  positively,  whether  it  is  ox    - 

iS2M>tS0. 

;        HOasf  Term  176a.  2  G.3. 
,  The  order  being  returned  up  again,  is  as  follows,  m. 
ypo;i  the  Jt-imt'me  of  the  .appeal  of  Samufl  fiheppard. 
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1762.      ®^  Minthitt'Hampton  in  this  county,  €«q.  in  pursuance  of 
HEX*      ^"^  '^  obedience  to  another  rule  of  his  majesty's  court  of  • 
^  King's  Bench  made  in  Michaelmas  term  last,  against  part 

MiNCHiN-  ^^       ^^^^  ^^  assessment  made  for  the  relief  of  the  poor 

HAMPTON*  of  the  said  parish  of  Minchin-Hampfon,  that  is  to  say, 
touching  the  sum  of  money  charged  upon  him  the  said 
Samuel  oheppard^  in  respect  to  and  for  certain  woods  of 
the  said  Samuel  Sheppard  in  the  said  parish  of  Minchin 
Hampton  in  his  own  possesion;   this  court,  having  fully 

-f  ISI 1  1  re-heard  as  well  the  said  Samuel  Shepj^rd^ia  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
Minchin»Hampton,  touching  the  skid  appeal  and  premises, 
do  find,  adjudge,  and  finally  determine,  that  the  said 
Samuel  Sheppard  is  charged  for  his  said  wood  there,  heif^ 
TIMBER  treeSf  Vfhen  in  fact  he  ought  not  to  have  been 
charged  for  the  same,  and  is  thereby  aggrieved:  it  is 
therefore  ordered  by  this  court,  that  the  said  rate  or 
assessment  (now  brought  again  into  court)  be  forthwith 
amended  in  court,  in  respect  to  him  the  said  Samuel  Shep^ 
pard^  as  to  the  item  therein,  where  be  is  charged  for  the 
said  woods;  and  that  the  said  item  or  charge  in  respect 
thereof  be  entirely  struck  out  of  the  said  rate  or  assessment ; 
and  that  he  the  said  Samuel  Sheppard  be  and  is  hereby 
absolutely  acquitted^  exemplid^  and  totalbf  discharged  of 
andfrom  all  payments  charged  or  rated  in  the  said  rate  or 
assessment  upon  his  said  uoods  as  aforesaid ;  the  case  ap* 
pearing  to  be,  that  the  said  Samuel  Sheppard  is  now  owner 
and  occupier  of  two  hundred  and  fifty  acres  and  upwards 
♦  oi  tcoodrlands  in  the  said  parish  of  Minc/iin^Uampton; 
that  the  wood  growing  thereon  consists  chiefly  of  beech^ 
and  some  oak  and  ash  trees ;  that  there  is  no  coopice  wood; 
that  the  iwder-ztood  is  /e^  to  grow  as  standaras;  that  by 
THE  CUSTOM  OF  THE  coDNTRY  whcre  the  aforesaid 
beech,  oak  and  ash  trees  grow,  (being  the  trees  in  question 
on  this  appeal,)  beech  is  timber;  that  great  quantities 
of  such  beech-wood  have  yearly  been  cut  and  sold  by  the 
said  Samuel  Sheppard,  (and  in  the  two  last  yeairs,  forty 
or  fifty  loads  each  year,)  for  fire-wood,  of  the  value  of 
froih  twenty-three  shillings  to  twenty-six  shillings  per 
cord;  all  which  said  wood  so  cut  for  cord-wood,  is  of 
thirty  years  growth  or  upward,  and  some  of  sixty  or 
eighty  years,  and  generally  from  ten  to  twenty  inches 
square;  and  that  many  of  the  largest  beech  trees  cut  in 

'  such  wood  are  sold  as  cord-wood,  atid  the  faggots  for  Jire^ 

wood;  and  that  the  other  of  such  trees  cut  therein  are 
sold  for  making  gun-stocks,  saddle-trees  and  card^hoards, 
and  used  as  timber,  for  the  several  purposes  of  building, 
,  but  not  so  frequently  as  elm  or  oak ;  that  pigs  were  let 

run  in  those  woods,  for  the  eating  of  the  masts ;   for 
whicb^.  the  proprietor  bad  a  pecuniary  profit,  when  so 


« 
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done;  and  that  twenty  pounds  worth  of  such  wood  is      1762. 
sold  for  fire-wood,  to  twenty  shillit^s  worth  sold  for  any        re^ 
oiier  purpose ;  and  last  year,  there  was  made  a  clear  fall         y. 
of  three  or  four  acres.     And  therefore,  we  are  ofMiNCHiK- 
opinion,  "  that  by  the  custom  (^tbe  country  where  the  hamptom. 
"  trees  and  woods  in  question  as  aforesaid  grow,  beech' 
'*  IS  timber,  and  therefore  not  rateable  to  the  popr*s 
**  rate  by  law/! 

On  Saturday t  6th  February  17(^,  Mr.  Serjeant  Ham 
fDOved  to  quash  this  order :  for  that  although  the  sessions 
have  now  indeed  returned  it  as  their  opinion,  "  that  P    1312  ^ 
•*  beech  h  timber  in  that  country,  by  the  custom  of  the 

country;"  yet  they  have  drawn  their  conclusion  from 
wrong  premiset^  which  they  state  particularly,  and  con- 
clude tnat  therefore  they  are  of  that  opinion.  So  that 
the  court  will  judge  for  themselves,  whether  the  sessions 
have  determined  right,  or  not. 

A  rule  was  thereupon  made  to  shew  cause  why  the 
said  new  order  should  not  be  quashed. 

The  said  new  order  being  now  read, — 

Lord  Mansfield  said,  that  though  the  justices 
at  sessions  state  a  great  many  things  that  are  immaterial, 
yet  they  expressly  state  "  that  beech  is  timber  by  the  cus- 
•*  -tom  of  that  country."    It  is  not  the  me  it  is  put  to,  that  r§^g  p  ^^^^ 
makes  it  either  timber  or  not  timber;  its  being  or  not  eofi.  Moor, 
being  timber  depends  upon   the  custom  of  the  couri/ry.  sis.  tec.. 
And  if  it  be  timber  by  the  custom  of  the  country,  it  must  Bunb.  iss. 
he  presumed  (and  it  may  be  true  in  fact)  "  that  it  was  tim-  ^'^^^'  ^^ 
**  ber  before  the  time  of  Queen  Elizabeth.'*  41  q  ^cc] 

Tne   ORDER  of  SESilONSmUSt  be  AFFIRMED. 


The  End  of  Hilary  Term  1762. 1  G.  3. 
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court -j^R,  Solu'itor   General  moved  on    Thursday  last,  in 
Uo-  behalf  of  Mr.  Barlow,  cferA  i/i  coi/r<  for  f  Admiral 


Rex.  versus  Smqli^kt  ; 
MoBilaT»  10th  T,  ,T 

May,  1763.  ^^^^  rrniM  Hf^MiLTOK. 

Clerk  in  court ' 
■nd  attomtet 

gether.tobe  Knowles  the  prosecutor   in  these  causes^  to  whom  the 
paid  into  the  executrix  of  his  late  attorney  Mr.  Chappnt  (lately  decea- 
hands  ofthe    ged)  had  delivered  a  bill,  which  included  Mr.  jBarlow^s 
dcrkmcoorL  ^jjj  }„  these  causes,  which  bill  of  Mr.  Barlows  had  alrea- 
dy h^w  taxed,  as  well  as  Mr.  Chappnc's  own  bill;  that 
Mr.  Knowles  might  be  at  liberty  to  pay  to  Mr.  Barjow 
his  bill  as  clerk  in  court ;  and  that  oq  payment  of  the  r#- 
fnainder  of  Mr.  Chapones  hill  to  the  executrix  of  Chapone^ 
she  should  deliver  up  to  him  all   his  papers  and  writings 
remaining  in  her  hands. 
V.5  J.s.  And  he  cited  a  case  in  Hilary  Term  1739, 13   G.  2. 

1126.  ,JB.  R.  where  the  like  rule  had  been  made,  for  the  pay- 

ment to  Mr.  Henry  Walrond,  by  Sir  John  Rusiout  and 
Mr.  Rudge^  of  Mr.'  fValrond's  bill,  after  the  death  of  Mr. 
Ingram,  attorney  for  Sir  John  Runout  and  Mr.  Rudge,  in 
the  Evesham  causes:  which  bill  of  Mr.  Walrond's  as 
clerk  in  court  in  the  cause  between  theKiwg  nndBiddle, 
was  included  in  Mr.  Ingram  s  bill  delivered  to  them. 

Lord  Mansjpi£ld  said,  it  wa^  so  plain,  and  so 
obviously  just  and  reasonable,  that  it  did  not  want  any 
precedent  to  support  it.  Accordingly,  a  rule  was  made 
to  shew  cause.  ' 

And,  it  was  now  made  ausolute. 

C   131*  J 

[S.  C.  1  Black.  Maxwell  versus  Mayer. 

^^t\  npHIS  was  an  action  of  trespass,  for  taking  the  plaintiff  ^s 

Sders  •       goods :  to  which,  "  not  guilty"  was  pleaded.    On  the 

need 'not  take  ^^'^^  ^^  '''^^  prius^  a  case  was  reserved  for  the  opinien  of 
OQtalirence     the  cojjrt. 
from  the  The  case  stated  was  this — 

ImJ^"^^'*  That  the  plaintiff  was  a  native  of  Scotland.    That  he 

was  a  hawker  and  pedlar^  carry  iog  linen  goods  of  the  manu* 
facture  of  Scotlakp,  f^om  town  to  town  in  Ekgland.  ; 


office. 


Emt^  Tean,  S  Geo.  s.  iHlfi 

mA  ejipomg  tb^m  to  aale«  io  a  ipoui  io  eacb  town,  by      |mo 
wiiiM.WAi^E  otffy.    And  tbat  he  twded  in  St  Sannpton^  w^xwe'lc 
^rifth  i«i  York,  vUf^^  f^oy  ^.ic^mca*  ^ 

That  upon  aa  iBfomiation  duly  made  9gaili9t  biin  fqr  j^ .  yer. 
this  before  the  4ff^ai^tf  wt)^  f«a4  ft  jtfftif^e  ojf  p^ce  for 
the  city  of  JTori,  the  plai»tiif  wab  requAiW  by  i\^  d^en- 
daot,  tb^  justice  of  peaoe^to  produce  ^  i«iPfiNC£  ii^rao 
doing:  but  be  inaiatea.  .that it  .waa  i<(pT  ncuifii^ry  fior toa 
to  have  a  Uoeace ;  aa  he  waa  a  itoTive  ofSc9tl4^*  a  p^pi^^Mfe 
dealer  in  linen  oixhefnanufacture  of  Sco7^4|i  DjMnd  aoid 
by  *  WH0tiB84l**  a«fy.  •  V.  S  Ann. 

That  the  defendant  thereupon  oonvipted  bim  jn  the  c.  4.  t.  4. 
penalty  of  twelve  pounds;  which  penalty  he  refused  to 

J  my.    That  the  defendant,  the  justice  of  peace,  there- 
pre  issued  hia  warrant  to  djatraip,  &c.  which  wap  fxe- 
cuted,  k^    And  fio^  tb»,  the  pi^aeat  iictioa  was  brought. 

The  qiiestifCHi  was,  "  whether  the  plaintiff  (who  was 
a  "  native  of  Scotlojud)  bei^g•at  whoi^e^sam  dealer  ip«v.  sAna. 
"  linens  of  the  mtmujiaetum  ojf  Scotx^amd,  was  obliged  c.  4!i.  4. 
''  to  take  out  a  ^i^^vc^,  to  i)ualify  Jhim  to  (trade  thu», 
'*  by  wliolesaU  in  England. 

It -waa  first  argued  00  Tm^dfiff  *6th  ofNavmter  1760, 
by  Mr.  Clayton^  for  the  plaintiff,  apd  Mr*  T^ds  for  the 
defendant:  and  again,  on  jPrirfiiy  6tJi  of  Febrmry  1761, 
by  Mr.  A4Qn  lor  the  plaintiff,  and  Mr.  ^Qttfm  fjor  tbe 
defendant. 

For  the  plaintiff,  it  was  insisted,  that  the  vivipn  teoJc 
away  all  dif  tinction  between  the  two  kingdoaas,  and  be- 
tween the  natives  of  one  or  the  other;  and  that  tine 
manufactures  o/Scotlanp  are,  since  the  yuioa,  the  manu- 
factures of  '*  THIS  kingdom,"  within  the  Cleaning  of 
9,10  W.  3.  c.  27.  §  1,  a.  3.  uken  together  with  the  follow.-  [  1313] 
ing  sections,  4,  6,  14,  18,  and  96:  (upon  wbicb  ant  of 
9, 10,  fV.  3.  this  conviction  was  founded.) 

AiSid  all  .claims  arising  under  subitequetU  atatutes  are 
good  and  valid  for  the  tuture,  undfo'  precedent  f^tAiuieB; 
though  they  did  not  even  exist,  when  the  former  statutes 
were  made.  In  FUmden,  190,  axid  1^7,  a.  h.  Sir  Bickard 
Sulkleif  V.  Bke  Thonm^  upon  the  stat  of  S7  H.  &  c.ftS. 
^uniting  Engknd  ;and  JV^ks.)  upon  the  third  .axQaptiM ; 
Brooke,  Saunders,  jand  Browne  were  of  i>pinion  for  the 
plaintiff.  Stawdfiorde,  Fufsne  Ju$tyce  held  indeed  for 
the  doGsndant :  but  the  three  othess  4ield,^  that  the  aubse- 
*^  qnent  statute  i^WMnunicated  the  remedy  given  by  the 
♦*  preceding  one." 

JBy  5  Co.  46.  b.  Vmgkan^s  case,  aecond.resolution, ''  all 
«'  the  atatutes  of  mglwd  estand  to  jfafts;  became 
^  Wmk$  ia  made  paiwl  of  Englandr 

And  M  also  Ihe  Iqpalature  dedao^d,  an  M  '6.  t. 

c  ds.  s  a. 
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1762.  "^^^  cotNSBL  for  the  defendatit  argued^  that  the  pre- 

UAXWfiiiL  ^"^  question  defltendd  singly  upon  the  acts  of  parliament 

y^         made  relating  to  hawker  .  and  pedtars ;  and  that  where 

MATER,   ^^v®**^  '^^«  *^e  made  relative  to  the  same  thing,  all  of 

them  must  be  taken  together,  or  as  one  law. 

Thefactoffififon  did  not  mean  or  intiend  to  meddle  at 
all  with  the  hawkers  acts.  And  the  Scots  have  never  borne 
any  part  of  the  burthen  imposed  by  the  acts  relating  to 
hawkers  and  pedlars :  therefore  they  are  not  intitted  to  the 
benefit  of  them. 

The  act  of  5  Ann.  parliament  2.  se$s.  2.  r.  19.  §  I.  con- 
tinnes  the  hawkers  act  for  96  years^without  saying  a  word 
about  Great  Brilain :  and  this  act  was  made  immediately 
after  the  union. 

The  6  Ann.  c.  5;  §  4.  continues  these  duties,  within  the 
whole  kingdom  of  Great  Britain,  for  one  year  after  the  ex- 
piration of  the  93  years.  So  that  this  qu^tion  can  not 
prraerly  arise,  till  after  the  year  1806. 

The  exemptions  of  3  Ann,  and  of  9  ff.  3.  must  be 
taken  to  be  equally  exienshe:  for,  the  provisions  are  the 
same  in  both. 

This  law  never  att&ches  upon  the  manufactures  of  Scot* 
land.  The  hawkers  act  does  not  extend  to  them :  there- 
fore it  can'  not  exempt  them.  Nor  ought  it  to  extend  to 
CI  SI  6  1  ^^^™>  when  the  burthen  does  not.  And  it  is  ^  great 
J  ADVANTAGE  to  Scotland,  that  neither  the  burthen  nor  the 
exemption  do,  for  96  years,  extend  to  them. 

And  for  this  reason,  the  arguments  from  Plowden  are 
out  of  the  case :  neither  do  the  arguments  from  5  Co. 
VaughatCs  case,  apply  to  the  present  case. 

An  exemption  presupposes  a  lien.  But  here  is  no  lien, : 
therefore  there  can  be  no  exemption. 

And  they  alledged  that  their  construction  of  these  acts 
of  parliament  were,  confirnied  by  usa^e. 

Thb  counsel  for  the  plaintiff  replied  that  ev^  man 
who  sells  these  manufactures  in  England,  is  liable  to  the 
bqrthen:  it  is  the  selling  in  England,  that  renders  them 
liale  to  the  burthen,  and  within  the  exemption,  therefore 
the  burthen  and  the  exemption  are  co-extensive.  This  is 
no  particular  or  local  regulation  of  trade:  it  is  a  benefit  of 
trade,  in  general. 

The  Scotch  do  bear  the  burthen  imposed  by  the  hawkers 
and  pedlars  zcts^  equally  with  the  English:  and  they  are 
equally  obliged  to  take  out  a /tcence,  if  they  sell  manufac- 
tures not  exempted  out  of  those  acts.. 

The  cotJRT  thought  it  proper  that  the  follow- 
ing Acts  should  be  ascertained,  before  they  gave  their 
opinion ;  viz.    "  Whether,  since  the  union,  persons  com- 
.   '*  ing  frorii' Scotland,  and  bringing  linen  or  woollen  goods 
4  <f*  into  EHglmdp^^M  selling  theip  by  wholesale,  do  or  do 

i 


I 
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•^  not  usually  take  out  licences:"  or  "  whether  there  have      1762, 
**  been  any,  and  what  convictiom  of  such  persons  who  j^^xwell 
••  have  sold  Scotch  linen  thus  by  uholemle.^*  ^^ 

After  having  taken  time  to  inquire  into  these  facts,  and    ^^ter. 
to  consider  it^- 

Lord  Mansfield  now  delivered  the  resolution 
of  the  court. 

He  said  they  had  had  certificates  from  the  commission- 
ers, and  answers  •  to  them ;  and  replies,  and  rejoinders,  and 
surrejoinders  without  end:  but  upon  the  whole,  they 
(the  court)  were  clear  that  there  was  no  pretence  for  sup- 
porting such  an  usage  as  had  been  pretended  on  the  side 
of  the  defendant. 

The  USAGE  then  being  out  of  the  case,  the  single  ques-i  r    i3j't  "j 
tion  is,"  whether  the  linen  manufactures  of  Scotland  is  •-  ^ 

**  or  is  not  the  linen  manufacture  of  this  kingdom, 
*^  within  the  act  of  9>  10  W.  3.  c  27.  and  the  act  of 
••  union.'* 

And  we  are  of  opinion,  "  that  the  linen  manufacture 
**  of  Scotland  \s  the  linen  manufacture  of  this  kingdom, 
**  within  those  acts." 

The  argumeut  "  that  the  Scots  are  not  intitled  to  the 
*'  benefit,  because  they  have  never  borne  any  part  of  the 
'*  burthen,"  does  not  conclude  to  the  point ;  because  they 
will  bear  their  part  of  the  burthen,  from  the  time  when 
the  legislature  have  thought  proper  that  it  should  com* 
metice  upon  ti^em. 

Therefore  let  the postea  be  delivered  to  the  plaintiff. 

Rex  versus  Inhabitants  of  St  Dbvsreux.  Than,  isth 

This  case  is  already  published,  in  my  quarto  edition  of  ***y'  *^**' 
Settlement  Cases,  No.  162.  page  50g. 

Rex  versus  Williams. 

Rex  versus  Davis.  SatDrday.iStb 

May,  176S. 

AN  information  was  granted  by  the  court  against  the 
defendants,  asjustices  of  the  peace  for  the  borough  '"(fJP*''^?  . 
of  Penryn;  for  refusing  to  grant  licences  to  those  publi- jj^',i|5l^"ff'^^ 
cans  who  voted  against  their  tecommcnaation  of  candidates  peace,  for 
for  memhers  of  parliament  tor  timt  borough.     It  appeared,  corrupt  ud 
that  thfy  had  acted  very  grossly  in  this  matter ;  having  "PP""^^* 
previously  threatened  to  ruin  tiifse  people,  by  not  granting  P"^**"*^ 
them  licences,  iu  case  they^  should  vote  against  those 
candidates,  whose  interest  these  justices  themselves  espou- 
sed ;  and  afrerwards  actually  nf using  them  licences,  mon  [See  Andr.lSO. 
this  account  only.    And  L.ord  Mansfield  declared,  that  l  Biirr.5S6. 
the  court  granted  tiiis  inforuiatiou  against  the  justices,  ^  Bi*>'''*  ^^^* 
MOT  for  tbetnere  refusing  to  grant  the  Uccuces,  (which  they  ^j^^^^ 
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ff^     ba4  a  diacretion  to  ^ipni  .or  feh9^9  as  tbey  ahould  fee  to 
be  jrigbt  imd  profier;)  but  for  tbe  foirupt  motwe  of  ^ch 
refusal ;  for  their  ^pprtmee*  wd  mf^^  refusing  to  gf^tirt' 
.    , . .    ihem,  BECAU8E4^|eiffi9KMi^  0mdM¥kffiff,/iemf^^ 

give  their  votes  ftfr  lAlnibirs  H  fatlfitifteitt  jiV  the  JHUices 
f»ottld  hitvehfldtiem* 


fiEX  venus   Bayi^as  et  ^\}  /usTi<)ES  of  Peace  for  the 

ClT*-  (Of  GXiPVCESTBB. 


Friday,  Sl«t 
Ma7,176S. 

ictcormptly  HPHE  same  principle  was  laid  down  in  this  case^  as 
•*-  in  the  last  mentioned  case;  though  the  present  rule 
"  for  shewing  cause  why  there  should  not  be  an  infor- 
"  mation/'  was  discharged,  upon  the  merits;  theji^stices 
noi  appearing  to  the  court  to  have  acted  from  the  corrupt 
motive  which  the  prosecutor  of  the^riile  tad  charged 
iipon  them. 

V.  ante,\S.  P.  Pasch.  1758,  35  G.  2.  pa.  658,561.  Rexv, 
Young  and  Pitts,  esqs.  and  fa.  653.  Rex  v.  Athay^ 
il|tcA.17o8,32G.  2. 


mad  opprei. 
•tvaly  aoiii 
formatioQ 
ftiUap^lK! 
franted. 


The  End  of  Easter  Term,  1762.  2  G.  3. 
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CoLEBBOi^s  versus  Do^BBS.  WediMfc  I6H1 

June  11G9* 

npHE  plaintiff  having  obtained  judgYiknt  Against  the  Coamel  not  ' 
•^  defendant^  m  an  auction  ofdebtfot  an  amercement  beio^repared 
in^  the  court  leet  of  the  manor  of  Siepnmf^  the  counsel "  no  <rwiie 
for  the  defendant  meved  19  arrest  of  judgment ;  and  the  ^^j|\J[^ 
case  femttitoed  loag  detpendin^;  the  first    motion  ^^^  ftom  wocctA^ 
made  by  Mr.  Jkk^,  6n  Wednesday  d6th  Januarjf  1767  ;  mg. 
the  judgment  of  flits  coutt  wa«  pronounced  on  Friday 
26th    JanuBry  $759:    alnd     the    Exchequer   chamber 
affirmed  it»  in  this  EaUer  term  1-769.    It  was  debated 
OB  Fridaff  10th  February  1758,  by  Mr.   jiltkam,  sup- 
potted  by  Sir  Rickard  Lfoyd^  on  the  part  of  the  defend* 
sfnt;  Aid  Mr.  Laws&n^  supported  by  Mr.  Norton,  on  the 
pan  of  the  plaimtiff :  and  the  court  t<^k  tidie  to  look  int6 
the  record. 

The  coart  of  KMgU  Beach,  in  Ea^er  term  1758,  di* 
i^ted  the  case  to  be  set  down  m  the  paper  as  a  cmci^ 
Uum^  for  argoment  rn  the  next  following  terniy  and  to  bt 
then  spoken  to  by  one  counsel  on  each  side.  It  was  after* 
wards  set  down  accordingly  » in  the  paper ;  and  stood  for 
argument  upon  Friday^^iSXh  January,  1759:  but  the 
defendant's  counsel  said  he  was  not  prepared :  having 
received  hie  brief,  but  the  precedmg  evening. 

Trt^  couRt  told  him,  that  was  his  client's  own 
fetrlt:  the  defendant  ought  to  have  been  ready.  And 
they  ordered  the  j^ostea  to  be  delivered  to  thepi/AiN-    . 

tlFF. 

Note— The  only  reason  of  mentioning  this  case  at  all, 
ilr  to  prevetkt  it9  being  hereafter  cited  as  an  authority  ; 
upon  a  ftfistaken  apprehension  of  its  having  been  deter- 
ititned  rn  a  solemn  manner  after  argument  and  del^era^ 
^'on  upoti  the  weight  of  the  objections.  [   1S20   J 

Siituiday,I9th^^^ 

RZJL  versus  RlBTAV.  .  rlti^clL^^ 

rpmS  was  nn  indictntyent  fowid  at  the  Westminster  Jongpiraciei  ^  ^f^ 
-*-   sessions  of  the  peace^  against  the  defendant  and  gre  cognizable  ^^^ 

atieuior' 


1321  Trinity  Term,  2  Gea  8. 

1762.      *^^   others,   for  a  conspiracy:  but  the  certiorari  wt$ 
R  EX  *      brought  by  Rispal  only. 

^^  The  indictment  set  forth   that  Antoine  BisDal,  Henry 

RISPAL,    Bo///iy,  and  John  Dehporte.  wickedly  and-maUcioutly  de* 

vising  and  intending  unjustly  to  vex  and  aggtwoe  one  John 

Chilton^  and  to  deprive  him  of  his  good  name^fafrtt^  credit, 

and  reputation,  on,  6fc.  at  ^c.  wickedly,  and  unlawfally 

did   among  themselves  conspire,  combine^  confederate, 

*  Sec  note  in  and  agree^falsdy*  and  without  any  reasonable  or  pw- 

i  Barr.  99S.    bable  cause,  to  charge  and  accusd  the  said  John  Chilton, 

*'  that  he  the  said  John  Chilton,  had  then  lately  before 

"  taken  out  of  a  hag,  a  quantity  of  human  liair,  which 

"  bag  was  contained  in  a  bale,  which  consisted  of  five 

*  **  bags  of  hair,   of  the  goods  and  chattels  of  the  said 

"  jlntoineRispalJ^ 

That  the  said  Henrt/  Bohietf  afterwai-ds,  to  wit,  on, 
&c.  at,  &c.  in  pursuance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy  and  amement  be- 
tween him  and  the  said  Antoine  Rispal  and  John  Dela- 
parte  so  as  aforesaid  before  had,  did  say  to  the  said 
John  Chilton  **  that  he  the  said  John  Chilton  was  a  man 
**  of  credit:  and  that  he  the  said  John  Chilton  had  better 
*'  make  it  up,  than  have  bis  credit  blasted.'* 

That  the  said  Antoine  Rispal,  in  pursuance  of  and 
according  to  the  said  conspiracy,  combination,  confede- 
racy and  agreement  between  him  and  the  said  Henry 
Bolney  and  John  Delaporte  so  as  aforesaid  before  bad, 
afterwards,  to  wit,  &c.  at,  &c.  unlawfully  and  wickedly 
did  exact,  receive,  and  had  of  and  from  the  said  John 
Chilton  the  sum  of  thirty  pounds  of  lawful  money  of  Great 
Britain,  of  the  monies  of  the  said  John  Chilton,  ai^  also 
a  certain  promissory  note  in  writing,  bearing  date  the 
said  28th  day  of  February  in  the  year  of  our  Lord  1768, 
signed  under  the  hand  of  the  said  John  Chilton,  for  the 

Syment  of  the  sum  of  thirty-three  pounds  to  o^e  Thomas 
iggifuon  or  order,  six   weeks   after  date,  and  which 
said  note  was  indorsed  by  the  said  2*homas  Higginson  tp 
the  said  Antoine  Rispal;  for  and  as  a  composition  for 
the  pretended  offence  above  specified,  and   to  desist  from 
all   prosecutions  against  the  said  John  Chilton  for  the 
same;  which  said  sum  of  thirty-three  pounds  hath  been 
since  paid  by  the  said  John  Chilton,  in  discharge  of  the 
said  note :  whereas,  in  truth  and  in  fact  the  said  John 
Chilton  never  was  guilty  of  the  said  offence  so  falsely 
charged  on  htm  as  aforesaid,  or  of  any  such  like  offence, 
r    1321   3^0  the  great  damage,  impoverishment  and  disgrace  of 
the  s^id  John  Chilton:  to  the  evil  example  of  ail  others;^ 
in  the  like  case  offending:  against  the  peace  of  our  said  - 
late  lord  the  king,  his  crown  and  dignity ;  gnd  against  the 
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peace  of  our  present   lord  King  Gtgrgc  the  third,  bis      17C£. 
crown  and  dignity.  hex 

The  defendants  Bolney  and  DtlaporU  plended  "  not         ^ 
••  guilty:"  and  the  indictment  was  tried  as  against  them^    kispal. 
at  \\\^' fVestminsUr    sessions.     Bolnmf  was    acquitted: 
Delaporte  was  found  guilty. 

The  defendant  Ritpal  did  not  then  come  in :  but  he 
afterwards  came  in,  and  pleaded  '*  not  guilty  :'*  and  was 
tried  and  found  guilty.  Whereupon  be  brought  a  ur^ 
tiorari  toremove  it  into  this  court. 

On  Tuesday,  26th  January  MbI^  Mr.  Lucas ^  on  behalf 
of  the  defendant,  moved  in  arrest  of  judgment." 

First  objection — An  indictmaat  for  such  a  conspiracy 
as  this  is,  does  not  lie  before  the  general  sessions  of  the 

PEACE. 

Second  objection — The  fact  which  the  defendant  cop- 
spired  to  charge  the  prosecutor  with  is  no  offence:  it 
is  only  an  indictment  for  "  wickedly  and  unlawfully 
"  conspiring  &c.  falsely*  to  accuse  John  Chilton  of  [*  Sec  note  in 
•*  TAKING HAiK  OUT  OF  A  BAG;"  (without  allcdging  it  8 Borr. SSS.] 
to  bean  unlawful  or  felonious  taking;)wheraes  the  offence 
whereof  the  party  was  accused,  ought  to  be  particularly 
charged;  no  implication  will  make  it  good. 

A  RULh  was  then  made  to  shew  cause  why  the  judg« 
ment  should  not  be  arrested. 

Afterwards  on  ThursdiKf^  29tb  oi  April  following,  Mr. 
Xiicai  inforced  his  objections   in   arrest   of  judgment;    * 
and  Mr.  Solicitor  General  for  the  prosecutor,    shewed 
cause  against  arresting  tbe  judgment:  and  it  was  then  ad«> 
Journed. 

On  Wednesday,  12th  of  May,  it  was  argued  by  Mr. 
Baynham  for  the  king ;  and  Mr.  Morton,  and  Mr,  Stowe 
for  the  defendant. 

The  court  were  of  opinion,  that  the  justices  of 

Kace  had  jurisdiction  in  the  present  case;  a  conspiracy 
ing  a  trespass,  and  tending  to  a  breach  of  the  peace; 
aiKl  they  held,  that, the  indictment  was  well  laid;  and^ 
thal»tlie  gist  of  the  offence  is  the  unlavful  conspiring^ 
to  irgure  the  roan  by  this  faise  charge.    They  all  there-/ 
fore  concurred  in  opinion,  that  tbe  rule  ought  to  be  dis« 
charged. 

Rule  discharged. 

r    ^322] 

Haet,  qui tam,  &c.  versus  Hawkins.  June  17M. 

O^T    ,       .  [S.ajBhck. 

N  shewmg  cause  agjimst  a  rule  which  was  drawn  up  k«P  S7i.] 
generally,   «  to  shew  cause  why   the    defendant  Defendant  In  a 
*'  should  not  b§  discharged  out  of  custody  of  the  mar*  q">  *•">  *ctlon 
'♦  shakos  to  the  execution  with  zcbich  he  stands  charged  inXugtilS^ 

t)\e\ord»^t* 


132o  Trinity  Term,  2  Geo.  S. 

176s*      ^^^  *^^'^  ^^  ^  ^^3^  corporate,  by  the  name  of  the  masjief, 
BEX*      wardens  and  coinmooalty  of  the  art  or  mystery  of  butch- 

V. 

.HARBISON. 


era  of  the  city  of  London ;  and  that  the  said  com'pany  or 

society  is  and  for  all  the  time  aforesaid  hath  been  one  of 

the  aforesaid  companies  or  societiei, 

Tlie  "     ' 


liie  return  then  sets  forth  a  bye-law,  made  at  a  com- 
mon council  of  the  said  city  holden  according  to  the  cud- 
torn,  Ac.  on  the  20th  of  June  1727 ;  namely— That  it 
was,  by  the  authority  of  the  same  common  council,  in 
and  by  an  act  of  the  said  common  council,  intitled  "an 
"  act^r  regulating  the  company  o/*»UTCHEns  of  the  city 
"  o/'London,"   enacts,  ordained,  and  established  in  man- 
.  ner  and  form  as  follows,  fo  irrt,  "  Wheue  as  the  master, 
"  wardensand  commonalty  of  the  artor  mystery  of  butchers 
"  of  the  city  of  London  are  and  have  b^en  an  ancient  fel- 
*'  lowsbip  and  long  since  incorporated,  and  have  obtained 
♦*  several  royal  grants  for  confirmation  of  their  privileges ;  ^ 
**  and  uhereas  many  persons  who  exercise  the  trade  of  a 
*'  butcher  within  the  city  of  London^  have  obtained  their 
"  freedoms  of  other  compantex,  by  redemption  and  other- 
•*  wise  ;  by  reason  whereof  the  said  company  of  butchers 
**  is  MUCH  diminished  and  may  fall  in  decay;  for 
♦*  reme(/y  WHEREOF,  be  it  enacted, ordained  and  establish- 
**  ed,  by  the  right  honourable  the  lord  mayor,  aldermen 
**  and  commons  of  the  city  of  London  in  this  present 
**  common  council  assembled,  and  by  the  authority  of 
**  the  same,  that  from  and  after  the  29th  day  of  Srptem* 
*'  ber  next,  every  person  not  being  already  free  of  this  city, 
•*  occupying,  using  or  exercising,  or  who  shall  occupy, 
"  use  or  exercise  the  art,  trade  or  myfttery  of  a  butcher 
•*  within  the  city  of  Loiidofi  or  liberties  thereof,  shall  take 
"  upon  himself  the  freedom  and  be  made  a  freeman  of  the 
**  said  COMPANY  if  butchers;  and  that  no  person  or 
"  j)er«}it5  now  using  or  exercising,  or  who  shall  hereafter 
**  use,  occupy  or  exercise  the  said  art,  trade  or  mystery 
•*  ot  a  BUTCHER  within  the  said  city  or  liberties  thereof, 
*'  shall  from  and  after  the  said  29th  day  of  September  be 
**  admitted  by  the  chamberlain  of  this  city  for  the  time  be« 
*'  ing,  into  the  freedom  or  liberties  ofrnis  city,  of  or 
*•  JN  a/iyoTHER  company  than  the  said  company  of  nuTCH" 
•'  BRS ;  any  law,  usage  or  custom  of  this  city  to  the  con* 
"  trary  notwithstanding :  provided  alwavs,  that  all  and 
«*  every  person  and  persons  not  beingalreadyfreeofthiscity, 
**  and  who  now  are  or  hereafter  shall  be  intitled  to  the 
*•  freedom  of  any  other  company  within  this  city  by  patri- 
"  mony  or  service,  and  ought  (in  pursuance  of  this  act) 
r    1 325    1  "  ^^^  made  fiee  of  the  said  company  of  butchers,  shall 
^  -*  "  BE  admitted  into  the  freedom  of  the  said  company 

*'  of  BUTCHERS  upoD  payment  oftucA  and  tlie  like  fine  and 
"  feesiandno  more)  aa  are  usually  paid  and  payable  upoa 
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**s  admission  of  the  child  or  apprentice  of  a  freeman  of  the       1769. 
**  same  company."  m,^. 

The  return  then  sets  forth,  that  the  said  William  Coye  y^ 
vf^a  educated  VLS  Bn  apprentice  in  the  art,  trade  or  aiysJery  uaruxsq^t, 
of  a  BUTCiiEu  ;  and  at  the  time  of  the  presentment  of  the 
said  William  Copt  to  the  chamberlain  to  be  adniitlediuto 
the  freedom  of  the  same  cixY  (as  in  the  writ  is  mention- 
ed,} die/ u^e,  occupy  and  exercw»  and  Ml  doth  vse^  occupy 
and  exercise  the  art^  trade  or  mt/stery  of  a  KurciiEa,  withia 
the  mid  city  ana  the  liberties  thereof  ;  and  that  the  said  /F»7- 
Ham  Cope,  at  the  time  of  such  presentment  as  aforesaid, 
nas  uot^  nor  ytt  is  a  freeman  of  the  said  company  of  butcu- 

£R8. 

And  for  these  causes^  the  chamberlain  Veturns  that  he 
bad  refused  to  admit  him  into  the  freedom  of  the  said 
CITY  :  nor  can  he  admit  him  into  it 

Mr.  Yates,  ioT  the  prosecutor  of  the  writ,  argued  that 
this  &ye-/tfOP  is  totally  void. 

He  premised,  that  WanneCs  case,  which  he  supposed 
would  be  relied  upon  by  his  opponent,  and  which  is  re- 
ported in  1  Sir  J.  6\  &lb,  and  in  8  Mod.  267,  is  distinguish'^ 
able  from  this  case. 

Then  he  proceeded  to  object  to  the  present  bye-law. 

First  Objection — This  bye-law  is  beyond  their  juaiS" 

OICTIOK. 

Secondly,  the  cause  of  making  it  is  insufficient. 

First — It  exceeds  thejwisdiclion  of  the  makers  of  it.  For 
first,  it  varies  the  constitution  of  the  city  essentially;  se« 
condly)  it  injures  all  the  other  companies  of  the  city  ;  and 
thirdly,ltrc5/rfl//«  ^rode. 

First,  it  essentially  varies  the  constitution  of  the  city,  [i  Wili  261  ] 
Rex  \.  Philips,  in  Carmarthen,  Trin.  1748,  is  an  autho- 
rity to  say  that  a  bye-law  contrary  to  the  charter  is  not 
good. 

Here,  all  persons,  in  general,  intitled  to  be  free  of  an v 
company,  were  before  the  making  of  this  bye-law,  intitled 
to  their  freedom  of  the  city:  whereas  this  bye-law  ex- 
pressly confines  these  persons  to  be  free  of  the  particular 
company  of  butchers. 

Thecase  ofUoWwSo«  v.  Groscourt,  in  5  Mod.  104.  is  r   \qoQ    1 
good  law,  notwithstanding  the  case   of  Wannell,  above-  L  J 

mentioned. 

Secondly,  it /ryare*  all  the  o//ier  companies  in  the  city, 

S articular  customs  of  the  city  may  indeed  be  regulated  : 
ut  ancient  franchises  cannot  he  extinguished  or  dissolved  by 
a  bye-law.  Now  this  bye-law  is  injurious  to  all  the  other 
companies. 

Thirdly,  It  restrains  trade.  This  bye-law  narrows  the 
privilege,  and  is  an  injurious  re^raint  to  trade  and  traders, 
and  a  clog  to  their  liberty. 

62 
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But  it  will  be  said,  "  that  the  mayor 
"  have  a  power,  by  the  custom^  to  do  this.' 
answer — The  custom  dots  not  iropower  them  to  go  so  far 


17C2.  But  it  will  be  said,  "  that  the  mayor  and  aldermen 

p  j.^  *      "  ^'^^^  ^  power,  by  the  custom^  to  do  this.**    To  which  I 


HARRISON,  as  this  bye-law   carries  it:  here  is  an  additional  txptnct 
*  laid  upon  persons  intitled  to  their  freedom. 

He  mentioned  5,  QW.  S^  M,  c.  10,  §  6.  which  obIig;e» 
every,  person  free  of  any  of  the  companies,  who  shall  take 
an  apprentice,  to  bind  him  before  the  master  and  warden* 
of  the  company,  whereof  the  master  is  a  member;  which 
apprentice,  at  the  time  of  his  binding,  is  to  pay  them  two 
shillings  and  sixpence:  and  cited  1  Ro.  ^6r.364.  Title 
Bye-law,  PL  5.  in  the  case  of  Payne  v.  Hawghton^  a  bye- 
law  (about  carmen  and  the  hospital)  holden  void,  because 
only  for  private  benefit. 

Second  general  objection — If  the  mayor  ami  alderroeo 
and  common  council  really  had  power  to  make  such  ft 
bye-law  as  this  is,  yet  the  cause  here  assigned  for  makiugf 
it  is  insufficient. 

Their  bye-laws  must  be  made  for  the  common  good 
of  the  citizens ;  where  any  ancient  custom  is  difficult 
or  defective :  or  any  thing,  newly  arising,'  wants  amend- 
ment. 

But  this  bye-law  16  not  agreeable  to  any  of  these  re- 
quisites. 

The  return  does  not  pretend  that  this  company  of 
butchers  have  any  po&er  of  regulation  over  the  members 
•  N.  B.  Wan  of  their  own  company.  •  Here,  nothing  in  suggested, 
ndPi  case  be-  but  the  diminution  of  the  company  of  butchers,  and  the 
f"^**^8^yod  ^^Tiger  of  their  falling  into  decay :  diud  the  increase  of  their 
267?  The  profits  is  the  only  view  of  the  bye-law.  So  that  this  is 
court  treaicd  not  a  bye-law  made  for  the  common  benefit  of  the  cvrpo* 
thai  book  ration  :  the  other  companies  are  injured.  (He  here  men« 
jiHh  the  con.  tioned  Sir  Thomas  Raym^  44(5.  Taverner^s  case.)  And  no 
[  1327  J  general  grievance  appears  to  have  happened, to  have  occa- 
tenipt  It  de-     sioned  the  making  of  this  bye-law.  '   , 

theVali  agreed      Therefore  he  concluded,  that  it  was,  upon   the  wholc^ 
thai  the  a  bad  one. 

case  wa»  Mr.  Eyre,  contra,  for  the  return,  argued  that  this  was  a 

wrong  ilaled    good  bve-law. 

lliroW  id?i\'^      First— It  is  mthin  the  jurisdiction  oT  the  makers  of  it. 
of  tbabook.)      Secondly — The  cause  of  making  it  is  a  sufficient  one. 
First — It  does  not  exceed  their  jurisdiction. 
First,  it  does  not  vary  any  tsse/e/iVz/ point  of  their  consti- 
tution :  it  is  only  a  regulation. 

Every  man  intitled  to  the  freedom  of  the  particular 
company  may  be  admitted  to  the  freedom  of  the  city,  a« 
easily  as  before.  The  right  remains,  in  substance,  as  it 
was  before':  it  is  only  regulated.  Therefore  it  is  not  like 
the  case  of  Rex  v.  Philips. 
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4  Co.  77*  b,  tlie  case  of  corporations^  proves  that  this  is       1 769. 
not  varying  the  constitution.  ^^  ^^* 

Secoadiy^it  i»not  injurious  to  the  o//<er  con) pan ies.     It  ^ 

only  ^eilucei  theoi  to  iheiv  original  institution.  nmsov 

Thirdly,  it  is  not  an  unlawful  restraint  of  trade  in  general,     ^ 
or  of  the  privileges  of  particular  persons.    It  does  twt 
exceed  the  custom. 

No  additional  expence  appears  upon  this  return.  On 
the  contrary,  there  is  a  provision  against  it. 

The  statute  of  5,  6  W.  i^  M.  c.  10.  §  G.  makes  nothing 
against  us. 

Nor  is  I  Ro.  Abr.  364.p/.  6.  applicable  to  this  case. 

The  customs  of  Loudon  are  subject  to  a  reasonable 
control  by  the  corporation :  and  tUis  is  a  reasonable 
control. 

As  to  the  second  general  objection— This  bye-law  is 
agreeable  to  ail  the  requisites.  And  the  cause  of  making 
it  is  asuQicient  and  political  one  :  it  is  to  preserve  the 
company  of  butchers  from  falling  to  decay  and  being  de- 
stroyed;  and  it  will  be  attended  with  public  benefit.  It  L  1328  J 
classes  butchers  by  trade,  in  the  particular  company  to 
which  they  belong  :  and  the  natural  tendency  of  it  is  to 
regulate  that  company. 

The  case  of  fFannell  against  the  Chamberlain  of  London 
was  a  solemn  opinioo,  in  a  case  similar  to  the  present. 
And  in  which  the  case  of  Groscourt  was  coiisidered  and 
over-ruled,  (i)  *  ^ 

The  reasons  of  making  this  bye-law  are  not  confined  to 
ikose  particular  and  specifical  ones  which  are  mentioned  in 
the  preamble  of  it. 

Rlr.  Yates^  instead  of  replyinsf,  cot. ceded,  that  if  the 
case  of  ^Fa/in^/^  was  to  be  considered  as  an  aut'ionty  in 
point ;  and  if  the  only  objection  in  that  case  arose  from  a 
circumstance  which  does  not  exist  in  this;  it  would  be 
useless  for  hi  m  to  pretend  to  reply. 

Lord  Mansfirld^U  seems,  that  case  was  so.*  *ltwai  de- 

Michaelmai  term,  17d5>  12  G*  1.  wheu  the  retolution  of  the  court  wa^  d<;livered 
by  $\r  Hubert  Raymood,  then  Lord  Chief  J uit ice.  It  had  been  twice  ar^ued« 
The  firil  arj^umeut  was  in  Lord  Chief  Jiiitice  Pratt*t  time  t  \v\\o  held  tho  hye-law  to  . 
be  reasonable,  id  respect  of  its  tending  to  prevent  frauds;  and  satd  *Mhnt  the  only 
"  difficultjr  was  whether  Wannell  had  a  rig;ht  to  deraand  his  freedom  ii»  tne  joiner^a 
"  company  t*'  bafinn^  served  a  master  ^^  ^^  not  free  of  tlie  jomers  but  ol  the 
raerchaot  tajlors.  Kiit  the  court,  after  hearing  a  second  argmnenl.  and  taking 
time  to  advise,  held  '*  that  a  mandamus  would  lie  to  the  joiners*  cnnipany,  to 
^  admit  him."  My  note  of  this  case  of  Wanoell,  is  agreeable  to  Sir  John  Strange'a 
Report  I  it  was  npoa  a  niaodamus  directed  to  Sir  George  Ludlaiii»  then  Cham- 
beriaio  of  London 

(6)  in  the  report  of  WannelCs  case  in  Str,  67  i.  it  dv.es 
not  appear  that  the  case  was  over^ruled ;  but  the  answer 
giren  by  counsel  was,  "  that  that  case  was  adjudged 
#a  the  loot  of  a  dancmg-master  not  being  a  trader." 
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1762.      And  the  end  of  this  bye-law  is  to  reduce  the  matter  t^ 
HLX        what  must  have  been  the  orighial  institution. 
v^  This  is  a  regulation  oi*a  very  exlemive  trade,  that  cod- 

Harbison,  cprns  every  body  who  eats  in  the  city  oiLondotu 

It  is  not  necessary  that  ali  the  reasons  of  the  bye-law 
should  be  given  in  the  preamble  of  it 

Mr.  Justice  DBNisoN—The  case  of  Wannell  was 
determined  to  the  satisfaction  of  every  body  at  that  time : 
and  I  took  the  point  to  be  thereby  settled. 

And  tliM  is  no/  an  alttraHon  of  the  constitution  ;  but 
agreeable  to  and  :i  true  txposition  of  the  orig2»a/ custom. 

This  case  ts  as  different  from  that  oi  Rex  v.  Philips, 
as  light  and  darkness.  That  bye-law  put  the  right  of 
beiner  elected  into  ahother  set  of  men  than  the  constitution 
rquired  ;  whereas  they  could  not  alter  the  right  to  be 
r  1329  3  *^^*'^ ''^^^*  riuKhisi?^  only  fegulating  the  USiAe  to  what  is 
iDost  riir'ir  and  reasonable,  and  re^itoring  it  to  the  true 
meanffg  of  the  custom. 

I  a»n  extremely  natisfied  with  the  resolution  of  the  case 
of  WainielL 

1  think  this  a  very  good  bye-law:  and  the  objections 
are  of  no  weirjit 

Mr.  Justice  Foster  concurred  in  opinion^  that 
this  bye-la w  only  restored  the  constitution  to  what  it  origi- 
nally ninsr  have  been  and  ought  tobe;  and  that  it  was 
rigiiT  and  reasonable,  and  must  have  been  the  meaning  of 
tht-  custom,  *'  that  each  company  should  have  the  inspec- 
.   "  tion  of  their  Ott'w  members.'* 

Sir,  676.  Mr.  Justice  Wilmot  quite  concurred  also.     He 

alii.  65.]  said,  the  only  doubt  in  WantielFs  case  turned  upon  the 
power  of  the  joiners  company  to  refuse  admitting  the 
iitan  :  but  when  that  was  gotten  over,  there  was  no  more 
doubt. 

Corporations  were  originally  instituted  for  the  regu- 
lation of  trade  :  and  every  company  must  have  had  and 
ought  to  have  the  inspection  and  regulation  of  their  own 
trade.     1 1  must  be  understood,  reddendo  singula  singulis. 

Therefore  he  was  very  clear,  that  this  was  no  innovation 
or  alteration  of  the  constitution,  but  a  reitoration  of  it  to 
its  true  and  original  institution. 

Per  Cur.*  (clearly  and  unanimously) 

Let  the  return  be  allowed. 

Tuesday,  29lh  Rex  versus  Plunket,  Esq. 

June,  17  G2. 

All  atath-  A  N  ATTACHMENT  had  been  granted  against  Mr.  Plun^ 

meiit  1*  r  a  -^  ket,  upon  the  application  of  Sir   Thomas  Frederick 

coiiieiuipt,  (tlie  plaintiff  in  an  action  brought  by  him  against  Mr. 

eninted!"^  JLooAm/?)  for  Mr.  Plunkefs  not  appearing  to  give  evidence, 

'  in  obedience  to  a  subpena  regularly  served  upon  him% 
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^t.  Phnket  swore  upon  his  examination,  "  tljat   Sir      1762* 

^*  Thomas  had  undertaken  to  give  Ai/hfurthbr  NOTioE,if       j^  g^* 

•*  it  should  be  necessary  for  him  to  attend ;  but  that  Sir         ^ 

*••  "Thomas neglected io  do  it,"  And  be  swore/*  t^athe  had  „arrisok 

•^^  been  subpoenaed  on  a  former  intended  trial  of  the  same 

•*  cause aiid  had  then  attended;  but  the  said  intended  p   1000  ^ 

•«  trial  did  not  come  on."    He  further  swore,  **  that  he  L   ^^^^  J 

•*  would  have  attended^  if  he  had  received  such  further 

•*  notice  from  Sir  Thomas^  to  do  so." 

Whereupon  I  reported  "  that  he  had  cleared  himself 
**  of  the  contempt."  And  it  appeared  to  the  court,  that 
the  complaint  against  him  wns groundless  and  unrea%onahle^ 
and  must  have  been  known  to  the  prosecutor  himself  to 
be  so. 

TriE  COURT,  «ftcr  declarinof  it  to  be  contrary  to 
their  general  course  and  practice,  to  give  costs  to  persom  nho 
Aa/Zparge/f  themselves  of  contempts  upon  their  examina- 
tion, in  consequence  of  attachments  which  had  been 
granted  against  them  by  the  court,  on  cause  shewn  ;  yet 
thought  that  it  ought  to  be  done  in  this  particular  in- 
stance; because  the  prosecutor  must,  within  his  own 
knozeledge,  be  satisfied  that  this  complaint  was  ill-founded 
and  Texatious. 

Therefore  they  ordered  that  Sir  Thomas  should  pay 
COSTS  to  Mr.  Flunket, 

Rex  versus  Inhabitants  of  Stockland- 

See  this  case  abridged  in  the  table  ;  and  at  large  in  the 
quarto  edition  of  my  Settlement  Cases,  No. 
163.  page  508. 

Rex  versus  Harris  et  al.*  Wedncn.  sorh 

*        June,  1762. 

MR.  Slowe  and  Mr.Selwyn  shewed  cause  against  the  ^^  q  |  g^ 
following  rule,  which  had  been  made  on  the  motion  373.  j       ^ 
of  Mr.  Ashurst ;  viz.  The  venue 

•'  H'ednesday  next  after  fifteen  days  from  the  i/o/y  in  a  criminal 
"  Trinity,  in  the  second  year  of  King  George  the  third,      iuformaiion 
"  City    of  G/owc«/er;  1  UPON  reading  ttie  affidavit  of!'"  ""*  ^« 
"  The  King  against  Ga-f  Thomas  Rickstock  and  others,  it  o„  "tron* 
"  briel  Harris  and  two^  is  ordered  that  r^ieirfay  next  be  groundiT 
"  others.  3s'^®°  to  the  defendants,to  shew 

^*  cause  why  this  cause  should  not  be  tried  at  the  next 
**  assizes  to  be  held  in  and  foe  the  county  of  Gloucester, 
**  by  a  JURY  ofthesaid  county  q/' Gloucester,  instead  of 
"  the  city  ;  upon  notice  of  the  said  rule  to  be  given 
**  to  the  said  delendants  in  the  mean  time." 

The  affidavit,  upon  which  the  rule  was  obtained,  went 
no  further  than  to  swear  generally, "  that  they  vet  ilj  believed 
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176^.  "  that  there  could  not  be  a  fair  and  impartial  trial  had 
**  by  a  Jury  of  the  iitif  oi  "^Gloucester  ;*  without  gi^in^ 
any  p  ii  ticuiar  reasons  or  grounds  for  eDtcrtaining  sucli 

et  ''}\  '^  ^  *^^  cause  to  be  tried  was  an  information  against  the 

rsce  1  Uurn.    defcntlauU  {us  aldermen  of  Gloucester)  for  a  misdemeanor, 
366.]  '    iu  rv'fusiiig  to  admit  several  persons  to  their  freedom  of 

the  City;  who  demanded  their  admission,  and  were  inti- 
tled  lu  It,  and,  in  consequence  of  it,  to  vote  at  the  then 
approaching  election  of  members  of  parliament  for  that 
city:  and  whom  the  defendants  did  admit,  after  the 
elrxtion  was  over ;  but  would  not  admit  them  till  after 
the*  election,  and  (hereby  deprived  them  of  their  right  of 
voting  at  it. 

The  prosecutors  l.ad  moved  for  this  rule,  on  a  suppo- 
sition **  that  the  cilize/u  of  the  city  could  not  hut  be  under 
•*  ?i\\iiiihu7iceov  jnjadice'xw  this  matter :**  though  there 
was,  inftirt,  a  list  returned  up  to  the  proper  officer,  of 
abo\T  six  hundred  pc:rsons  duly  qualified  to  serve  on 
the  jury. 

The  cause  now  shewn  by  Mr.  S^oareand  Mr.  Seltti/n  on 
the  pa:  t  of  the  defendants,  against  trying  the  matter  by  a 
jury  o/^Z/c  COUNTY  o/Zflrge,  instead  of  a  j«ry  o///ie  city, 
ua»,  that  this  was  an  application  both  unprecedented  and 
ill-fountud.  lor  that,  as  this  information  was  a  criminal 
procecdin  ,  it  was  local  and  must  be  tried  by  a  jury  of 
the  cacnty  where  tbefact  aron :  and  if  that  jivcre  not  so, 
yet  here  is  no  kind  ol  reason  shewn  for  going  out  of  the 
ordinary  course,  but  mcfe  unsupported  imagination. 

In  the  case- of  the  Mayor  otfoolev.  Dennett  in  2  Sir 
•7.  »S'.874  The  action  being,  laid  in  th«  county  of  the 
town  of  P.wle,  for  a  duty  claimed  to  be  due  to  the  corpo-^ 
rntion  ;  ani  it  appearing  manifestly, that  there  could  be 
no  iii.r  tii;»li.  Voolc;  thetenueu  as  indeed  changed  to  tltc 
county  of  ilanls.     But  i  hat  was  a  civil  action. 

In  the  case  ot  the  Kiag  against  Clendon,  in  '2  Sir  J.  S. 
Pii.  An  iiiloi'malion  \^as  laid  for  an  assault  in  Mid' 
d/esejL :  and  the  court  refuted  to  amend  it,  by  laying  it  in 

Ilex  v.  Ihulon  et  al',  Tr.  1754,  27,ti8  G.  5.  JB.  R.  was 
v^^r  V\l  ^  ^^  information  for  a  faiso  return  to  a  mandamm,  laid  in 
i^vln.  ^^'^  town- of  Notfingham  ;  and  the  court  rtfused  to  change 

214,^15. and  lUevenue  from  the  tovvnto  the  county  of  Sottingham^  or 
fe«  •^>Ik.  isu.  to  any  other  county,  (though  it  was  sworn  there  was  not 
P*  l?^i  P9  900  ^  ^"flJc»*^"^  number  of  freeholders  in  the  town,  who  Were 
Say.  16  s.  C. '^^^  burgesaes  :)  because  if  was  a  crinunal  proceeding, 

[1332   1  *^^^  the  cause  ought  to  be  tried  whei-e  the /a(rf«  oroae, 
lit  not  s  P.    ^"^*  y*^^  ^^^^^  information  might  have  been  originally  laid 
12  Mod.  4P8.   in  Middlesex.  .  •  ^ 

Plr.  727.  ,.x,  , 

9  Co.  l.j 
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The  case  of  Normch,  ClifVs  Entr.  74U  PI  2.  ^zs  a      1762. 
cioiV  action.  r£X 

There  is  a  vast  difference  between  civil  and  criminal         y. 
proceedings.  In  the /at^£r,  the  court  will  not  grant  a  rule     hasuis 
to  inspeot  books :  it  was  refused  last  Hilary  term,  in  the      et  aU* 
cases  of  Rex  v.  Utad^  and  Rex  v.  Hey  don  y  and  in  Dr.  Pur'^ 
nefs  case  in  HiL  1748. 

Mr,  JsAurstf  supported  by  Mr.  Splicitor'  General  and 
Mr.  Morton^  argued  on  behalf  of  the  prosecutors^  for 
making  the  rule  absolute. 

They  denied  that  there  was  any  distinction,  in  thi$ 
respect,  between  civii  and  criminal  proceedings.  An 
indictment  may  be  removed  by  certiorari,  out  of  a  county 
where  a  fair  trial  can  not  be  had,  to  be  tried  in  one  where 
it  may.  And  they  urged,  that  here  must  be  ^failure  of 
puticey  if  it  was  not  done:  for,  here  are  no  persons  in  the 
cify  ot  Gioacesiery  who  arc  impartial  and  unprejudiced. 
The  affidavit,''  that  it  is  verify  believed  that  an  impartial 
**  and  fair  trial  can  not  be  had  by  a  jury  of  the  city," 
stands  uncontradicted ;  and  must,  therefore,  be  taken  for 
feet  and  truth,  {d)  r^  c  ^  m^^ 

Burton's  case  was  an  application  by  the  prosecutor,  to  ^J^'  ill] 
change  the  venue^  in  an  information  for  a  false  return  to  a  ^'  *'' 
mandamus ;  and  the  refusing  to  chauge  the  venue  did  not 
occasion  a  failure  of  justice  there ;  because  the  prosecutor 
of  the  mandamus  mi^ht  bring  his  action  for  a  false  return. 
Whereas  here  must  be  a  failure  of  justice  :  which  shall 
never  be  suffered.  The  case  of  the  mayor  of  Poo/e  against 
Bennet  wan  determined  upon  this  principle.  And  the 
case  of  Norwich  'Oso  went  upon  this  ground. 

The  present  Cose  is  almost  in  point  (they  said)  with 
that  of  Morzcick  :  and  there  was  the  same  suggestion  as 
they  now  make. 

Therefore  they  concluded  with  praying  to  have  their 
rule  made  absolute  ;  and  that  they  might  have  liberty  to 
enter  a  suggestion  on  the  record,  (as  was  done  in  that 
case,)  *^  that  there  can  not  t>e  a  fair  and  impartial  trial  had 
*'  in  the  county  of  the  city;'*  and  therefore  prayed  that 
the  venire  may  be  dii^ected  to  the  sherift'  of  the  county  of ' 
Gloucester t  to  return  a  jury  out  of  the  county  at  large.  (V. 
Ca/t's  EntriiSy  p.  741.  Title,  Fenire  Faciasy  pi.  2.  Calum- 


(d)  Qu.  For  in  that  case,  according  to  a  MS.  note  of 
,it,  an  action  could  not  have  been  supported,  because  no 
person  or  persons  in  particular,  was  or  were  interested : 
tor  it  was  a  m(in(faiim«  to  the  corporation  of  Nottingham, 
to  proceed  to  an  election  for  six  burgesses  to  611  up  a 
vacancy  of  that  number  in  the  common  council,  thereior* 
an  action  would  not  lie.    See  also  Sulk.  374.  JP/.  16. 
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1762.      nidJuratorum  CivitatisNorvm.)  So,  in  theBttwick  cause«« 
BEX       *  suggestion  was  entered  on  the  roll.    (See  it  in  the  pre* 
V.         ceding  volume,  page  863.) 
HARRIS  Lord  Mansfield — No  two  thin^scan  be  more 

et  aL*       different  than  changing  the  venue,  and  coiiiinuing  it  as  it 
[1  Vent  365.]  w&s,  with  such  a  suggestion  on  the  roll   as   is  now  pro- 
posed.   In  the  Nottingham  case,  lirx  v.  Burton  et  al',  the 
motion  was,  "  to  change  the  teniu : "  this  is,  "  to  enter  a 
'*  suggestion  on  the  roll,  with  a  nient  dedire** 

Notwilhstai}ding  the  locality  of  some  sorts  of  actions^ 
or  of  informations  for  misdemeanors,  if  the  matter  can 
not  be  tried  at  all,  or  cannot  be  fairly  and  impartially 
tried  in  theproper  county,  it  shall  be  tried  in  ihe  next  adr 
joining  county.  The  case  of  Berwick  was  determined 
upon  the  foundation—"  That  the  writ  oi  venire  facias  did 
**  not  runtliere."  And  fo  it  is  likewise  in  the  cinqae 
ports.  In  Mese  cases,  there  could  otherwise  be  no  trial 
had  atall.  That  of  Norwich  was  a  case  where,  in  respect 
of  the  particular  circumstances,  there  could  not  be  a  fair 
and  impartial  trial  had  by  a  jury  of  that  city. 

But,  as  the  party  can  not  traverse  such  a  suggestion, 
when  entered  by  a  rule  of  court,  there  must  be  a  dear  and 
solid  foundation  for  it. 

Now,  in  the  present  case,  this  general  swearing  to  tfp- 

prehension  and  belief  onljt/f  is  not  a  sufficient  ground  for  enter* 

ing  such  a  suggestion ;  especially, as  it  is  sworn  on  the 

>    other  side,  "  that  there  is  a  list  returned  up,  consisting  of 

••  above  six  hundred  persons  duly  qualified  to  serve." 

Surely  a  person  may  espouse  the  interest  of  one  olr 
another  candidate  at  an  election,  without  thinking  him- 
self obliged  to  justify,  or  being  even  inclined  to  defend, 
the  improper  behaviour  of  the  friends  or  agents  of  such 
omdidate. 

This  question  to  be  now  tried,  is  no  general  question 
of  right,  or  a  general  question  that  can  affect  the  corpo- 
ration infuture^  or  by  way  ofexample :  it  is  only,  ••  whether 
**  the  present  defendants,  who  were  not  the  candidates, 
**  acted  partially  and  unjustly,  upon  an  occasion  and  in  a 
**  matter  where  THEY  alone  zre personally  concerned  ;"  and 
it  is  a  mere  personal  chaige  upon  them. 

So  that  here  is  a  want  of  foundation  in  fact,  for  such  a 
suggestion;  and  therefore  tliere  is  no  reason  for  the  court*s 
granting  what  is  now  prayed. 

3  Mr.  Justice  DENisoN--The  court  will  be  cautious 

of  admitting  the  entry  of  a  suggestion  which  cannot  after- 
wards be  contradicted. 

It  is  true,  that  where  an  impartial  trial  can  JUft  be  had 
in  the  proper  county,  the  venire  m^y  be  awarded  to  the 
next  county.    In  a  Norwich  case,  relatiDg  to  a  bridge,  the 
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city  o{  Norwich  and  the  county  at  laiige  faeini;  6oM  inte^      1762* 
ratedy  th^  venire  was  therefore  awarde^J  into  Suffolk.  ^^^^ 

But  there  ought  to  be  the  clmrest  evidence  in  the  world,         y, 
to  ground  such  a  suggestion  upon  ;  or  it  must  arise  out  of    harris 
the  record  itself.  et  al.» 

Now  here  it  does  not  arise  out  of  the  record  ;  nor  ia 
there  a  sufl&cient  ground  to  support  xu 

Tbecaseof  the  Kiug  against  Burton  and  others,  in 
Nottit^ham^  was  a  motion  to  change  the  venue.  In  this 
method  of  entering  lisuggestion  upon  the  roll,  the  venue 
remains;  and  the  court  only  award  the  ve/icre  to  the  next 
^Joining  county  :  buttheyoughtiiof  to  do  itin  lAt^case;  / 
because  the  place  of  trial  ought  not  to  be  altered  from  that 
which  is  settled  and  established  by  the  common  law, 
unlas  there  shall  appear  a  clear  and  'plain  reason  for  it ; 
which  can  not  be  said  to  be  the  present  case. 

Mr.  Justice  Fostes  was  of  the  same  opinion. 
Here  ia  no  fact  suggested^  to  ttarrant  the  conclusion 
*'  that  there  can  not  be  a  fair  and  impartial  trial  had  by 
**  a  jury  of  the  city  of  Glouee&ter."  It  is  a  conclusion 
without  premises.  The  reason  given,  or  rather  the  suppo* 
mV/oii,  would  bold  as  well,  in  all  cases  of  riof«  at  eleeiionss 

This  is  uo  question  relating  to  the  interest  of  the  voters : 
it  is  only,  '*  whether  the  defendants,  the  persons  partF- 
*'  cularly  charged  with  this  misdemeanor,  have  personally 
•*  acted  corruptly  or  not." 

Mr.  Justice  Wilmot  concurred. 
There  was  no  rule  better  established,  he  said,  than,"  that 
*'  all  causes  shall  be  tried  in  the  county,  and  by  the  neigh- 
**  bourhood  of  the  place,  where  the  fact  is  committed."  - 
And  therefore  that  rule  ought  never  to  be  infringed,  unless 
it  plainly  appears  that  a  fair  and  impartial  trial  can  not  be 
had  in  that  county. 

Where  that  does  plainly  appear,  he  said  he  had  no 
doubt  of  the  court*s  havingj^/otrer  to  depart  from  the  general 
rule. 

The  case  of  the  Ikin^  against  the  inhabitants  of  thej^     1335  3 
county  of  Nottingham,  in  2  Lev.  112.  was  a  question  upon    > 
the  right  of  repairing  a  bridge.  There  the  information 
brought  against  them  for  not  repairing  it  was  tried  at  the. 
bar,  by  a  Middlesex  jury.    That  was  done  by  consent: 
and  it  was  a  sort  of  civil  right  that  was  to  be  tried.    How* 
ever,  if  it  be  considered  as  a  criminal  case,-  all  the  inha^ 
bitants  of  i\\e  county  were  interested. 

The  true  rule  about  suggestions  entered  upon  the 
record,  is  **  that  the  facts  proving  that  a  fair  and  im- 
**  partial  trial  can  not  be  had  in  the  ordinary  course,  must 
^*  De  themselv^  suggested  upon  the  record,"  Whereas, 
here,  it  is  only  a  conclusioo  without  premises;  it  is  only 
supposed,  conjectured,  "  they  verily  believe"  that  there 
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1762.      ^"  ^^^  ^  *  fair  and  impartial  trial  by  a  jury  of  the  city, 
BEX  *      ^<>Ty  in  tlie  nature  of  the  thing,,  can  such  a  suggestion  be 
y^         creditefL    It  does  not  follow,  tnat  because  a  man  voted  on 
HARRIS      one  side  or  on  the  other,  he  would  therefore  pfjjttre  bim- 
etal.*      "^^'^^  to  favour  that  party  when  sworn  upon  a  jury.    God 
forbid!    the  freemen  of  this  corporation  are  not  at  all 
interested  in  the  personal  conduct  of  these  men  upon  thU 
occasion;  the  same  reasoning  w^ould  just  as  well  include 
all  cases  of  ekction-riots. 

Therefore,  though  he  had  no  doubt,  he  said,  of  the 
authority  ^wljariidictionoi  the  court,  to  award  the  venire 
into  another  county,  upon  a  suggestion  of  facts  cleariy 
and  fully  proved  to  the  court,  shewing  *^  that  a  fair  and 
*'  impartial  trial  can  not  be  had  in  the  county  where  the 
'*  fact  is  laid:**  yet  be  was  as  clear,  that  in  this  case 
there  was  no  wrt  of  foundation  for  such  a  suggestion  being 
entered. 

Per  Cwr'— unanimously. 

Rule  niscifAROC])* 

V.  Dean  and  Chapter  of  Gloucester  versus  Pitt  et  al. 
Jn7i,l707. 

[5.C.lBlack.  Rex  .rers«.  Pitt. 

!;80.]  Rbx  ver^i/iMEAO. 

Sentence  on  nHHE  defendants  having  been  convicted  of  bribery 
convictronof  -*-  at  an  election  for  members  of  parliament^  upon  an  in- 
bribcr}.  formation  granted  by  the  court,  as  at  common  law ;  the 

court  had  a  doubt    about  the  sentence  they   should  pro- 
nounce upon  them. 

It  was  argued  en  Friday  \Vi%t^[a)  (the  25th  of  this  instant 

June)   by    Sir  Fletcher    Norton^    Solicitor-general,   Mr. 

r    1336    1  Morton,  and  Mr.  Thurlow  for  the  defendants;   amj   by 

'-  ^  Mr.  Serjeant  Dory,  Mr.  Serjeant  Burland,  and  Mr.  Pop* 

ham^ior  the  prosecutor. 

The  counsel  for  the  defendants  argued,  that  this  court 
had  no  jurisdiction  at  common  law,  to  punish  bribery  at 
elections  to  parliament.  There  is  no  instance  of  any  such 
judgment  given  by  /A/5  court:  which  proves  that  there 
canhe  none  given  by  them. 
The  IIous^  ofCommons{b)  arc  the  proper  judges  of  this 


(fl)  Vide  1  JLH.P.C.  171.  2  Ilavrk.  210,211.  2  Jlk.GTZ^ 
4  Doug.  288, 2S9.  U  Burn.  (i30,  and  posi.  1369, 1 423, 1580. 

{b)  There  is  another  precedent  there  cited,  to  the  same 
point ;  and  see  2  Doug.  402.  that  the  case  of  Thomas  Long^ 
as  cited  in  4  Inst.  23,  is  warranted  by  the  journals  of  the  < 
bouse. 
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TDlitter.    4  Insi.  23.   Thomas  Long's  case,  of  Westhury,      1768. 
'wns  adjudged  in  the  House  of  Coinmons,  secundum  legem       ^^^^ 
ef  coTt^MfhidiAmi  parbamenti:    and  the  mayor  was  finecl         ^^ 
and  imprisoned ;  and  Long  ren^oved.  p^^^ 

Lord  MANSFiKf.n— That  was  for  a  contempt;  in       j^^^^j 
^;^h\ch  casetl^e  House  of  Commons  had  jurisdiction.   The     ,|e\d. 
latter  pari  can  not  be  true:    there  could  be  no  >?i9e  set 
there;  it  must  have  been  in  the  Star-chamber. 
The  counsel  for  the  defendants  proceeded. 
If  this  court  can  give  any  judgment  at  alU  it  can  be  no 
more  than  a  judgment  "  quod  coKvictus est;*'  As  the  two 
years  limited  by  the  *  statute  are  not  yet  expired.    For,  •  2  6.  f.  c.54. 
otherwise,  the  party  might  be  liable  to  a  rfci/6/e  punish- 
ment, for  the  same  offence;   since  any  common  informer 
may  still  bring  aii  action,  being  within  the  time  limited; 
anJ  the  offender  will  after  judgment  be  liable  to  the 
penalty  uf  five  huinlred  pounds,  and  also  to  the  disabi- 
lities mentionfid  in  the  f  statute.  +  v  ar 

In  Hex  V.  t  Luckiip,  5  Sir  J.  5.  1(W8.  upon  the  gaming  ^  j^  ^^^ 
act,  thejud.£^ment  was  only  ••  ideo  convictns  e§t  :**  and  that  and  t.  ult.' 
was  after  ari^ument  and  con6ideration.(c)  :J  Hii  name 

Here,  iniieed,  the  action   may  be  brought  for  the  ^^  ^9ol^»M> 
penalty  of  five  hundred  pounds,  .without  such  a  judg-  ^f  ar^?*^^  m 
W^^nt.  0y^  Jq  base. 

The  court  may  therefore,  in  the  present  case,  either  looking  up- 
give  this  judgment  "  quod  amvictus  «>/;**  or  postpone  and  wards. 
suspend  the  giving  (7;iy  judgnoent,  tilt  after  the  expiration 
of  the  linnleii  time. 

At  least,  the  punishment  ought  to  be  greatly  mitigated, 
in  CRse  tl>e  court  should  now  give  any  judgment  at  all. 

The  counsel  pro  rege  said  the  statute  ot'2  G.  2.  c.  24. 


(c)  Winning  by  fraudulent  gaming  was 
^mrnon  law;   antl  by  i)  Ann.  c.  14.  s.  3. 


was  an  offence  at 
common  law;  and  t)y  9  Ann.  c.  14.  s.  3.  every  person 
winning  by  fraud  above  lOl.  at  one  time,  or  one  sitting, 
being  thereof  convicted,  upon  iiiHictmi^it  or  information, 
shall  forfeit  five  times  tlxe  value  of  the  money  so  won, 
and  be  deemed  infarcotis,  and  suffer  such  cdrporal 
pKinishment  as  in  cases  of  wilful  perjury  ;  the  penalty  to 
be  recoveretl  by  any  one  tvho  will  sue  for  the  same. 
Now  in  the  above  case  of  the  King  v.  Luckupy  it  appears 
from  a  MS.  note  of  that  case,  that  it  was  holden  after 
great  ai^ument  and  conaideration,  that  the  court  could 
not  set  any  fine  on  a  person  convicted  on  an  InformatioTh 
for  the  above  offence;  and  though  that  statuleis  penned 
very  particularly,  which  prevents  this  deterniiuation 
from  being  in  point  on  the  present  case,  yet  the  reasons, 
or  some  of  them,  for  that  determination,  apply  to  this 
case. 
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1763.      doeti  not  take  azMtif  the  offence  at  commoD'law:  it  orfy 

jjg^'      inflicts  a  ♦  new  further  penalty.  Therefore  the  court  may 

^^         now  inflict  the  co?Aino/t /azp  punishment:  the  legislature 

PlTT       have  only  inflicted  an  additional  one.     The  punishments 

^^^         inflicted  by  this  act  are  cumulative.  Queen  v.  fVigg^  Sdk- 

MBAD,      ^^-    ^^®*«  -P-^''  ^78.     And  they  cited  2  Hc/te**  jff/sl. 

P.  C.  191.  to  prove  that  the  party  may  still  be  indicted  at 

common  law.     But  they  made  a  doubt  whether  an  action 

could  be  brought  upon  the  statute  o/iir  a  judgment  given 

against  the  defendant  at  common  law. 

This  is  now  to  be  considered  in  the  same  manner  as  if 
it  were  a  ct  eviction  upon  an  indictment:  for,  whether  the 
court  had  thought  proper  to  grant  an  infotmation  or  not^ 
yet  the  same  conviction  might  have  been  obtained  upon 
an  indictment.  However,  it  appears  by  the  words  of  the 
statute  itself,  ("  or  being  any  othtrmse  lawfully  convicted 
**  thereof/')  that  an  information  might  properly  be 
granted  within  the  limited  time  of  two  years. 

Lord  Colce  in  2  Inst.  200.  (upon  fV.l.c.  20.  de  Male- 

factoribus  in  Parcis^)  says,  it  is  a  maxim  in  the  common 

law,  ''  that  a  statute  made  in  the  aSirmative,  without 

<  "  any  negative  expressed  or  implied,  does  not  take  away 

**  the  common  law." 

Lucas 33d.  The  King  against  Diion  and  his  wife,  an 
indictment  for  keeping  a  gaming-house,  is  in  point  That 
was  laid  **  cantraformam  statuti^*  and  was  brought  within 
the  time  limited  by  the  statute  for  bringing  the  action  for 
the  penalty. 

In  6  Mod.  42.  Regina  v.  Orbell — ^There  is  no  such 
objection :  and  yet  it  appears  by  the  record,  that  the  in* 
dictment  was  brought  within  the  limited  time. 

In  Rex  V.  fVolston,  Fitz.  Gibb.  6fi.  (for  blasphemy,)  the 
above-mentioned  maxim  was  laid  down.  So  in  Rex  y« 
Robinson^  Tr.  1759. 32,  33  G.  2.  B.  tt.  Yet  there  the 
parish  might  have  proceeded  for  the  allowance.  (V.  ante 
p.  799.) 

*     The  act  of  2  G.  2.  c.  25.  does  not  take  away  the^  com* 
mon  law  proceeding  for  perjury. 

.  Though  the  reasons  urged  might  be  an  objection  against 
actually  punishing  them  a  second  time,  yet  the  mere  ap^ 
prelunsion  of  2L  second  punishment  is  no  reason  against 
punishing  them  once. 

In  2  Shower^  30— Her  v.  Stanton,  judgment  was  given 

for  the  king  upon  the  information,  though  an  action  lay 

^    for  the  party. 

r    1338  1     -^"^  ^^7  ^^^  prosecutions  are  commenced  at  common 

^  law,  for  the  facts  punishable  by  such  acts  of  parliament 

u  this  is. 

TKe  counsel  for  the  defendants  replied,  that  though  a 
prosecutor  may  have  an  election  of  one  of  tworemedies^ 


Trinity  Term,  2  Geo.  3.  1339 

yet  that  doe^  not  at  all  tend  towards  proving  ''  that  be      1Y62. 
•*  shall  have  both'*  It  is  contrary  to  the  law  of  this  coun*        rex* 
try  ;  it  iscoiitrarv  to  natural  justice,  that  the  party  should         y^ 
he  twice  puuishedi  for  the  tame  offence.     And  this  judg-      pj^^ 
ment  now  prayed  a^instthe  defendants,  would  be  no  bar       ^^^j 
to  an  action  in  a  civil  suit.  .  mead. 

**  Ideo  convictiu  e^r  \n  the  oroper  judgment.  The  dis- 
abilities will  follow  it:  and  the  party  will  remain  open  to 
Enaction  for  the  penalty.  The  judgment  ought  to  be 
general:  the  disabilities  only  follow  as  ^consequence. 

This  case  differs  from  the  cases  that  have  been  cited  ; 
and  is  not  at  all  like  cases  of  a  person  being  liable  to  both 
civil  actions  and  criminal  prosecutions  for  the  same 
matter:  for,  they  are  (/iver^o  intuitu:  whereas  these  are 
both  of  them  penal. 

The  court  directed  the  inquiry,  "  whether, 
"  since  the  act  of  parliament,  the  propriety  of  granting 
"  informations  before  the  time  limited  for  bringing  an 
**  action  upon  the  statute  was  expired,  had  beeu  soiemnlff 
**  considered,'' 

Uponexamitiation,  it  came  out  "thatifo  objection  h^d 
**  ever  been  made  upon  the  ground  of  the  penalties  intro- 
**  duced  by  the  act:  where  the  ailidavits  were  full,  the 
"  rules  had  been  made  of  course." 

Lord  Mansfield  now  delivered  the  resolution  of 
the  court 

He  premised,  that  wherever  a  practice,  which  is  wrong 
or  unreasonable,  has  happened  to  have  been  introduced, 
for  want  of  a  sufficient  advertence  to  the  consequence  of 
it,  the  best  way  is  to  set  it  right  immediately,  as  soon  as 
the  inconvenience  is  observed^  if  former  cases  be  not 
affected  by  the  retrospect. 

Bribery  9Lt  elections  for  members  of  parliament  must 
undoubtedly,  he  said,  have  always  been  a  crime  a/  com^ 
mon  law;  and,  consequently,  punishable  by  iruUctment or 
information.  '  But  the  act  of  2  G.  2.  r.  24.  has  introduced 
Every  severe  penalty ;  in  order  to  enforce  the  laws  then 
already  in  being,  and  because  they  had  not  been  sufficient 
to  prevent  the  evil.  It  enacts  in  the  seventh  section,*- p  i^SQ  1 
"  That  if  any  person,  claiming  a  right  to  vote,  shall  ask,  L  ^  ^  J 
*•  receive,  or  take  any  money  or  other  reward,  or  agree 
"  or  contract  for  any,  either  to  give  his  vote  or  to  forbear 
*'  voting,  in  any  such  election;  or  if  any  person,  by  him- 
**  self  or  any  one  employed  by  him,  shall  by  any  gift  or 
'*  reward,  or  by  any  promise,  agreement,  or  security, 
"  for  any  gift  or  reward,  corrupt  or  procure  any  person  . . 
*'  or  persons  to  give  his  or  their  vote  or  votes  in  any 
''  such  election  ;such  person  so  offending  shall  for  every 
^'  such  offence  forfeit  five  hundred  pounds  (to  be  reco* 
'  '*  vered  as  before  directed,)  together  with  fuU  costs  t>f 
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4768.    '^^  ^mtfmid  after  jtfdgmcnt  obtairiGd  against  him  in  uqjr 
•  XEX       "  ®**^^  action  of  debt,  bill,  plaint,  or  information,  or 
^^         *•  Bumraary  action;  or  )>r08ecution,  or  hting  axy  other- 
-  #fTT'      **  "WISE  Lawfully  convicted  THEttEOF,  sb'all  forever 
•««iii       **  be  disabled  to  votem  any  election  to  parliament,   anil 
XBAD.     **  ^^^^  ^^  ^^'^  ^^y  ^ffi^®  ^'^  franchise  as  a  member  of  any 
'•  city,  borough,  town -corporate  or  cinque  port,  as  if 
**  naturally  dead."    And  the  last  clause  limits  the  prose- 
cution to  be  9tV  Am  ^tro  f/e^r^. 

It  is  true,  that  some  informations  at  common  law  have, 
rinct  the  commencement  of  this  iact,  been  applied  for 
and  granted  within  the  two  years.  But  it  now  appeard, 
upon  looking  into  the  matter,  that  the  granting  sudi 
informations  at  the  suit  of  a  prosecutor,  sttftdeyttewf  to  the 
making  of  this  act  of  parliament,  was  a  point  never  litisra-* 
ted  or  arffuedy  or  particularly  totmdered:  it  probably 
was  thought  warranted  by  Spinage*s  case,  in  the  borough 
•P.  1754.  of  Abingdon ;  *  which,  very  likely,  was  apprehended  to 
27  G.  8.B.II.  jjg^  precedent  for  it :  though,  in  fact,  it  was  not  a  prece- 
dent tor  granting  these  informations  for  bribery  at  elections 
of  members  to  serve  in  parliament;  being,  as  it  appears 
BOW  it  comes  to  be  looked  into,  only  for  bribery  at  the 
election  of  a  mayor  of  the  corporation.  In  such  informal 
tions  as  are  carried  on  by  private  prosecutors,  the  costs 
stand  upon  a  very  different  foot  from  the  costs  given  to 
those  who  sue  upon  this  statute :  this  act  gives  the  person 
who  recovers  the  penalty,  full  costs  of  suit 

This  crime  certainly  still  rematns  a  crime  at  common  law* 
The  legislature  never  meant  to  take  away  the  common 
law  crime  ;but  to  addo,  penal  action. 

This  appears  by  the  words,  **  or  being  any  otherwise 
"  lawfully  convicted  thereof:"  and  we  are  all  <rfu8  clear, 
*'  that  it  still  remains  a  crime  at  common  law.'*  A  nd  the 
present  conviction,  upon  an  information  granted  by  the 
courts  is  just  Jthe  same  as  if  the  defendants  nad  been  con** 
victed  upon  indictment. 
r  1340  3  ^"^  ^^''^  ^^^  ^^  raised  a  great  doubt  in  our  minds, 
upon  the  propriety  of  grantingi  nformations  within  the  two 
years. 

The  shewing  cause,  and  the  trial,  may  be  auxiliary  to 
the  penal  action.  Jfter  conviction,  the  court  is  under  a 
great  difficulty  "  what  punishment  to  inflict;*'  not  knowing 
whether  the  penal  action  may  follow,  or  not. 

As  at  present  advised,  we  all  think,  that  in  general,  the 
court  never  ought  to  interpose  by  information. 

Jfierjudgmentfor  the  penalty,  they  certainly  would  not 
interpose,  to  grant  a  second  prosecution  in  au  ea^traordi* 
nary  way,  by  information. 

By  parity  of  reason,  it  ought  not  to  be  granted  while 
the  person  h  liable  to  such  Jt^gmciiC 
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If  there  is  evidence  to  cowici,  there  is  evideoee  to  tup-      1762« 
port  the  action  of  a  common  iuformer.  ^^y^ 

^  There  may  possibly  beparticalar  caset^  founded  on  par^*         ^^ 
ticular  reasons,  where  it  may  be  right  to  grant  infor-     harbis 
mations,  6«^r«  the  limited  time  for  coinnieiicia.i;  the  pro-      ^  ^*  * 
secution  is  expired :  but  the  present  case  is  not  one  of 
tbsm.  And  these  court  now  considers  the  two  defendants 
Bsrenminifig  stiH  liable  to  the  ferfeitnre  and  di»abilities 
directed  by  the  at- 1  of  2  G.  2.  as  the  time  limited  for  com** 
mencing  prosecutions   upon   it   is  tiot  yet  expired:  and 
therefore  in  adjusting  the  punishment   which  ought  at 
presentto  be  inflicted  upon  them,  they  do  no^  consider  it 
as  a  panishmeni  adequate  to  their  offence ;  but  as  an  ad£'  rg^  gjgg^ 
tional  punishment*  over  and  above  tlie  punishntents  inflict-  \  show.  90- 
ed  by  the  act  of  parliament ;  to  which  statute  punish- tA«k.  €71^ 
ments  they  Udl  remain  liable. 

Therefore,  since  both  of  them  have  already  suffered 
f»ipmoiiKa€/i/ for  some  time,  they  only  order  that 

Pitt  be  imprisoned  for  six  months  longer; 
and 
Mead, for  thro^ months  longer. 
V.pott.  t35P,   136P,  and  Uex  v.  Smithy  esq.  and  R^v, 
Brand  Hollii,  esq.  Pasch.  and  Trin.  1776, 16  G.  3. 


Tlie  End  ofTrifniy  Term,  1762,    9  G.  ^. 
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Fridsj.  Ittfi   Governor  and  Companv  for  smelting  dpwp.LeacI,  4'«' 
VoY.  i76»-  '  rcr«tfs  Ricuarpson/Esq.  aodiptiiers,    V 

[S.C.181.389.3 

I,ead.ininesare  HPHIS  was  an  action  of  trespass,  fof  takiog  good.i  by 

Dot  chargeable  -*-    way  of  distress;  tried  in  Cumberland:  aud  a  verdict 

to  the  poor,     jfor  tlie    plaintiffs,  subject  to    the  opinion  of .  the  wmt 

upon  a  case  reserved:  the   state  of  which,,  was  lopg; 

but  the  QUESTION  contains  all  that  is  necessary  {to  l^e 

reported. 

It  was,  **  Whether   the  plaintiffs,  Uzsees   of  certain 

I**  LEAD-MINES  in  the  parish  of  Jidstone  in  the  couuty 

^*  of  Cumberland^  rendering  as  rent  a  certain  part  of  Uie 

''•'lead-ore  gotten  thereout,  were  liable,   in    respect,  of 

**  the    said,  lead-mines,  to  be  rated  to    the  relief  of  the 

*«*    POOR."(fl)  . 

Thi^  case  was  first  argued,  on  Tueulay,  15th  June  1762; 
by  Vlt.  Clayton  for  the  plaintifls,  and  Mr.  Yates  for  tl)C 
defendants. 

Mr.  Clayton^  on  behalf  of  the   plaintiffs,  argued  that 
they  were  not  liable  to  be  rated,  upon  the  facts  stated  in 
this  case. 
'  They  are  not  within  43  EZu.  c.  2,  which,  in  namiijg 


(a)  A  lessee  under  the  crown  of  cope  and  lot,  mad« 
an  under-lease,  reserving  ^  certain  rent,  the  bssor  is 
liable  to  be  assessed  to  the  poor  for  this  rent  3  for  the 
poor's  rate  is  a  rate,  not  on  the  estate,  but  oortlie  persdu 
in  respect  of  the  estate;  and  the  reason  why  tbeltfraor 
as  not  in  ordinary  cases  liable  to  be  rated,  is  beoauseCibe 
tenapt  is  rated:  and  therefore  the  lan4ior4  i^eiKoUBed, 
because  otherwise  the  same  land  fsould  be  tmae.  charged  g 
but  in  this  case  the  tenant  is  not  rate^ble^  iO'.  iSurr.  IMt. 
ji^pd  therefore  there  is  no  reason  wJ^y  t\^  tsortiofii|>ro- 
perty  should  be  ex^u^^,  nth  ^ilf(f{ti,ul6!  Q*\QijliriilL. 
(Sludged  on  a  special  casq  stati^^aWX/iBr^  ^iib^SkiRbwle 
y.  G^,CqwP9  451,  .•  .  ;  n.  I..  VM!»  -o  yyil 
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the  persons  rateable,  mentions  occupiers  of  coalmines,      1762. 
but  avoids  the  mention  of  any  other  sort  of  mines.  lead 

Lead,  tin,  or  copper-mines  are  wholly  fluctuating  and ,  company 
uncertaifl^^^ffiofit  9  Ipf /  4^  IPf  1  ^^Wif  >i  to  pro-         y^ 
duce  no f*bfit*at*all  /o?A*^WW^M^*iwy,*t*by  are  very    ,e  li  AUd- 
frequently  delrimentul  to  those  who  hire  and  work  tbem.  ^   ^^^^^ 
And  it  is  not  stateJ,  tbat,(A«e,l^ad-miMes  produced  any  r    1310   1 
proflt  to  the  lenees:  thonj^  they  ditf  to'  the  /e«o«.  And  ^^  ,  j)^^^.-* 
therefore  lead,  tin  and  copper-mi  ties  pa^  to  the  laud-tax,  rn 
which  is    a    ch2LXf[!^,  ^ifif^i  .ib^  landlord ;    whereas  theiRa«N5^6. 
poor-tax  is  a    charge  upon  the  lessee,  who  may  be  a*^^***'*'^* 
loser,-  instead  of  a  gainer.    But  the  reason  why  lead,  tin  ajii*  *  2iJ'u 
Imd  copper-min^  pay  even  to  the  laud- tax  is  because  5  o„Jb,  saV] 
they  are  expre%slif  meittioned  and  specified  in  the  land-tax 
actSp 

head^mti^^ ,  haye  ,nfver  been  used  to  be  taxed.  Tbey 
dre  riot  taxed  in  the  counties  of  yorA,  Durham^  North* 
amf^rlandy  Cnmberiand^  and  Derby,  nor  in  North  Wuies; 

•  nor  the  tin-mines  in  Cornwall,  And  these  recent  instances 
in  1757  and  175S,aiid  170'0  and  17dl,  are  of  no  sort  of 
weight,  .  .  , 

The  expence  of  t:hese  ntines  may  exceed  the  profits: 
and' the  |)r6fiis  are,  at  best,  uncertain,  casual  and  preca- 

.  rious ;  and  as  much'so,  as  the  heriots  and  other  casual 
profits  or  a  manor;  which  were  determined  not  to  be 
rateable  to  this  tax,  in  Rex  v.  Faudercall,  P.  33  G.  2. 
ii.  li.     tV.  ante,  p.  991,) 

Mr,  Yates,  cot}tra\  for  the  defendants,  argued  thas  the 
occupiers o/' lead^rnuiei  are  liable  to  this  rent.     *  , 

They  are  equally  within  the  reason  and  meaning  of 
4*3  jE/ir.  c.  2.  as  coa/- mines  are,  and  that  act  only  names 
roi7/-mine8  by  way  of  iratance  or  example  ;  but  intends 
to  take  in  o// other  mines  also.    So,  when , executors 

"^only  are  specified  in  an  act  of  parliament,  it  shall 
iiexei'theiess    incl ude    administrators ;    and   -w hei^  th<5 

^  -warden  of  the  Fleet  only  is  particularly  named,  yet  it 
aiiaU  be  extended  to  all  gaolers. 

*.  Tfae^land-taxact^  speak  of  mines  in  fi^eneral  ;  and  the 
act  of  17  G.  2.  c,  37.  (renting  to  improved  wastes  and 

'  drained  narsli-lawii^)  after  reciting  the  words  of  43  Elix. 
(which  are  *•  occupiers  of  co/</-mines,")  repeats  them  in 

>the/enactirftg  part  by  jlhe  g^wertf/  term  **  min'cs.'* 

.»M*fiaAL-raine^  areas  uncertiiin' and  precarious,  as  other  « 

\iat|ics^: and  yet  they-  are  specifically  made  liable.   Even 

tilies  ar«lluotuating  in  their  value. 

Jlfidiiy  of  these  are  rtfted,  -at  ^imes  when  they  are^o 

^roiitable^'the  propet  i^^y  is  by  way  of  (tp}>eaL 

r    TViB^a  mines  may  bririg  in-animu'ieime'  profit ;  and 
they  certainly  introduce  many  poor  in to^  t  ba  parish.-  ^   ^ 
Paofitsof  MAXoas  are  not  amiua/ profits ;  no  more 
H2 
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VT6Si.      are    tbe  profits  of  timber^  but  profits  of  a  mark^  ar^ 
liEAD      rateabte  to  the  poor,     ihift^,  cap.  18.  p-  all*.    S»v  mk  ' 
COMPANY  '^^  tbinftsthiityliald^'yeAflyTJeiMWMie. 

y  Mr.  Ciayiofh,   m  Pe^\f';  etifortfed  whrtt  be  hludk  \mtoft 

BiCHAKB-  ^''?^^»  andobserveiartolT  G.  ft;  c* 3T.tbflitit  nrfera  to 

g^^j^^       43  Eliz.    AdcI  thererot^t4y#«^neralwor4   «^niiiiM»"  ipmt 

be  understood  only  ofiMt^A^mitMas  are  fiter^/»8peciiied» 

<^ir«  cotf/ •mimes.  .    »      • 

The  coubt  and  counsel  agreed  that  it  ntust  ba 
idetennitied  upon  the  g^mral  question^-  "^  whether  tead* 
••  mines  are  rateabte  to  €be  rel^f  oft  he  poor." 

Lord  M'A  NSF I E L B  said  that  this  was  a  vety  ex te»- 
si^^  and  genefal  question,  with  regard  to  the  ppopertj 
of  many  persons  m  the  kingdom  i  and  would  bave  it 
argued  again ;  and  be  wished  that  the  fact  of  ra^ng 
'eveiY  coal-mines  might  be  inquired  into.  If  they^  be 
iK>t  alwnys  rated,  it  must  arise  from  some  oMer  reason 
thau  the  construction  of  the  a<<t  of  parliament. 

Mr.  Just.  WiLMOT  mentioned  an  act  of  parliament 
teade  in  the  same  reign  (91  Eliz.  c.  7.)  where  the  legisiv- 
ture  speaks  of  *'  any  mineral  works,  coaUaiinesy  quar^ 
•*  riea,^." 

Ult4riuB  Contilium. 
N.  JJ.    The  oerti<6cate8»  procured  sub^ 
sequent    to  the  foregioing  argunEientv 
tended,  in  generai,  to  shew  *'  tjoat  it 
**  was   not    the  usage,,  too  tax  lead^* 
"  mines  " 
Lord  'Maksfielb  now,  upon  a  second    argunrtent, 
stated  the  question  (for  the  observation  of  the  bar)-  to  be 
this:--"  Whether  tlie  plain tifi's,  who  are  Uss^h  tf  i^bah* 
**  min^  within    the  .  parish  of  Aldstone^  who  pay  no 
•*  RENT,  but  on/y  a  CERTAIN  PART  ^/  the  ORE  nmr<i^ 
•*  are  liable,  in  respect  thereof,  to  be   rated  to  tbe  relief 
^  of  the  poor/' 

Mr>  Solicitor  General  (Sir  Fletcher  Norton)  for  <H* 
plaintiffs,  at  present,  only  stated  the  cnse. 

Mr.  Mortoriy  contra,  for  the  defendants,  (the  juatices 
and  parish  officers,)  insisted  thnt  the  tMeertaintyoftM 
profit  to  the  landlord  made  no  diiferenoe  as  to  the  hrs^^. 

He  urgued  that  lead-mines  were  rateable;  and  urg^ 
that  cotfZ-mines  were  only  mentioncid'  by  way  ot example-, 
in  43d  Eliz.  ..       v^  -  .  ; 

t  1544   3  '    The  case  of  iB«r  v.  Fandewall  is  notntalll  he^aidiJfcp^ 

Elicable  to  this  case  :  that  case  went  upon  oTiother  ptmndk 
ttvhfig  been  alreaAf^^tkied  for  the  ca^al  profltsii.^and  not 
tipon  the  ffn(*ffffi>^i/^  of  the  profit&j.rKiiere^  tih^isamafliiid 
yMfff^xed'twitt:  •  -  •  •  .  '  >;  i  .  •  t.  .t  •••■.•  \'!'  -x^Tto-.A 
' ';  Vb&  surfiice  of  «het>giou»dif^  lessen^  (ittrffljlii^j%i|^^ 
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1762.     ^^  ^^^  finder  15  obliged .  to  pay  certain  proporttotrti  tp 
tlje  owner  of  the  laiicu  *       '        * 

Therefore. it  is  reasqoftble   tlmt  lead^mir\e%  sAiould  nbt 
V.         ^®  P"^    upon  the*  stime  foot  with  coflZ-min^d  :'  becatise 
KiciiARD-  i^®***^  is  ^  niucb  greater  risque  in  the  search  after  them; 
son/      ^^^^  ^^  much,  taut  a  man  may  be  ruined  by  it,  instead  of 
«uc^eeding,  ,  / 

,  The  legislature  have  not,  in  this  statjute,  mctitioheA 

jle^UmineSs  but  oiily  coaZ-mines:  vlwA  >  expressio  unius  est 
nidusio  aUeriuM,  There  is  ho  r^eason  to  think  tliey  meant 
to  include  them. 

Therefore  this  case  is  not  within  the  words  or  meaning 
of  that  act.  And  I  think  this  is  confirmed  by  the  act  of 
31  Eliz,  c.  7.  against  the  erecting  and  mamtaining  of 
♦  V. ^5.  cottages;  which  excepts *"  cottages  for  the  habitation 
•*  of  workmen  and  labourers  in  any  mineral  works, 
**  coal-mines,  quarries,  &c."  So  that  when  they  had  it 
in  contemplation,  they  specified  them  particularly. 

Therefoie  I  am  cUar  that  this  act  of  43  Etiz.  c.  2.  docs 
not  extend  to  /^/irf-minee. 
+  Mr.J.Po«?cr  Per  i Cur . 

wai  absent  Lct  the poitea  be  delivered  to  the  plaintix^fs. 

Tueidaj,  16th  _  _ 

Nov.  i7fi«.  Bird  versus  Kakdall, 

[S.  C.lBiKep^ 

S73,S87.J  fin U IS  wjis  a  case  reserved  at  nisi  prius  at  Guildhall^ 
No^afUtm  lk»  A  y^xifoxi  a  trial  before  Lord  Maiisfiefd,  in  an  action 
a  i/Tvaiit"^  ^¥^^  ^^^  ^^*^'  wherein  a  verdict  was  given  for  the 
from  hi"fraa«- P^^*"^'^» -^"d  twenty  pounds  damages  assessed":  biit 
r  1346  1>*^^'^^  ^^  ^hc  opinion  of  the  court,^upon  a  case  stated. 
icr,  who  hat  '^'he  substance  of  the  ca^e  stated^waa  shortly  this, 
been  paid  the  The  plaintiff  Bird  and  one  Mary  Hogg  were  silk* 
siipnlafed  pc- dresscrs,  and  partners  in  trade.  And  articles  of  agree- 
ie^'viM^  h*irti  ^^^"^  wenrenttTed  into  between  the  plaintiff  Birrf  and 
[Sce'vfiK  Vii.  ^"^  Utt//brJ,  dated  2jth  of  y/f/g«it  1700;  whereby  J5//r- 
Bir.  (hJj.)  Jiird  covtjiianted  with  Birdj  to  &erte  tlie  plaintiff  Sird 
u  Bosftnq.cy  2  and  the  said  Mart/  Hogg  and  the  survivor  of  them,  ^% 
f  Jf^^?tjouriWjmnn  in  their  said   trade  and  business  of  silk- 

j^^A|2/^/C^  dressers,  ybr^re  years  fiom  the  date;  and  to  work  at  * 
r  yy  /  ff  ^Q  tiic  usual  ana  accustomf  d  hours  daily,  aiid  npt  to  di$co- 
\JiLSy%f\J(>"  t^A^t^x  the  mysteries  of  the  trade,  or  the  secrete, of  t^ie  plain- 
tiff and  his  said  partner:  and  Bird  covenanted  to  pihit 
Jiiirfurd,  weekly,  twenty  shillings  a  week  for  bis  worn, 
Jiwiiofthe  true  performaiice  of  all  Jind  tivery  Ihfe  cove- 
nants and^greeuients  contjVmed.in  th^aitJcl^s,  dactipiarfy 
«,bHUflfi,.himseU'  to  the  other  ih  the  viijUALtr  oi[  otfc 
bHn|^V<id  .'pounds.  ^         ,      .  '  ""  , 

.  Ti^eca^e  ,iacn  goes  .c^i,  and  states  ^hat  .i5(/y/i/;if 'a<:-v 
cprdiiigiy  entered  into  the  sa!id  service,  tiud^f 'th<i  'Sjiid 


*    .     Wwi 


»^tii^j^.  JUddtli^t^b^.  (continuefl  therein  until  tbp    19th  of      1763  , 
Se^tmb^  1761 :  when  the  defendant,  know iTi|^^  ifthe  smid      iiki 
iM:tides*fier>ffflrf<d^prpc4£r<s(j(,a94  ESTtCED   Aim  io  depart,        v*, 
fromatidoutofit:  and  he  accord^n^ty  didscr:  and  never  AAiNOA,ftX.. 
r^M*nie4* again  into.  j|.  , 

'It  further   states    that  the  plaintiff  Bm/,  in  Tfinily      ,    . 
Vacation  1761,  and    before    the  conamenceaient   of  the       ..:  . 
pre^at  action  \against  Randall^    brought  an  action  bf, 
HEBT.flgtfiws^  BujtfoiiD  for  the  pena//y  of  one  hundred 
pounds  for  his  departing  out  cf  the  said  service';  tnA^ 
obtained  a  verdict  and  judgment  against  him  in  the  said 
action,  and  recovered  the  said  money,  with  costs:  biit 
.the  said  monies  (the  debt  and  costs)  so  recovered  were 
not  actmUy  paid  to  him  by  the  said  Burford,  till  the 
29th  of  iUfarcA  1762;  which  was  after  the   commence^. 
ment  of  the  present  action^  but  before  it  came  on  to  be 
tried,  '  / 

The  present  action,  (which  is  an  action^  of  trespass 
Mpon  the  caseg)  is  brdught  by  the  same  plaintiff  Bird, 
against  the  present  defendant  Randall,  for  the  en- 
ticing and  SEDUCING  the  said  Burford  out  of  the  plain- 
iij^*s  service. 

The  question  was,  "  whether  the  presnit  action  be 
**  maintainable  or  not,  under,  the  circumstances  of  this 
"  case.'* 

It  was  first  argued  on  Tuesdai/^  22d  of  J(/we*1762,  by 
Mr*  Stpve^  for  the  plamtitf,  and  Mr.  Ashhursi^  for  the 
defendant;  and  again,  on  Friday  the  I2th  of  this  month 
oihovember  1762,  by  Sir  Fletcher  Norton,  Solicitor  Ge-  f  1317  "1 
neral,  for  the  plainliff,  and  Mr.  Morion  for  the  defend- 
ant,  '  '        , 

Upon  the  first  argument,  the  court  did  not  declare  any 
opinion;  but  only  threw  out  some  doubts,  by   way  of    » 
breaking  the  case;  and  desired  to  hear  it  argued  again. 

Mr.  Solicitor  General — The  question  is,  whether  the 
plaintiff,  who  has  already  recovered  the.  penalty  against 
tba  servant,  can  bring  this  action  against  the  seducer. 

ileagre^, "  that  if  the  plaintiff  had  once  received  n  [vin.  TttJiF 
I  fM^  satisfaction  for  the  ianie  thing,  he  could  not  re- Bar. (B,;] 
.p  cpvi^r  a  second."     And  also,  "  that  a  recovery  of  a 
)\  p^na^ty  upgn  a  deed  is  a  full  bar  to  an  action  to  be 
)\.^j:pu^\t  upon   that  deed."     But  he  said,  it  must  be 
,;|ito)\iB(|  Ip  JMni  that  the  party,  to  whorn  Ihe  deed  is  made, 
jpjU;,9r//Jg^tiitber  covenant  or  debt,  at  his  election;   and 
w)at,  %ijucy*  ,ip  2in  action   of  covenant,  cvtii  upon  such 
,^^^^  jjvjiere  tl;ier^  is  a  penalty,  are //o/  conji/tcd  to  give 
:^^Ugtk  j^ithin  the  penalty,  but  may  go  beyoml  it. 

lie  repeated  his  con?-ession,  "  that  a  person  who  Has 
!ff  ofl^jev^ej^pver^d  ^fuU'dinA  complete  satisfaction  from  one 
'?'tjfl^^?%U,  pot.ipgovei;  i I  again  against  tf //o/fter for  the 


l^iSt,      ^  Ob^ihe- follo^ittg  iday<  Setiturday  I3)feh  .Houf^J^^y^T* 

BjiJiiK.      Solicitor  General  ppDoeeded  to  reply^ 

Y^  ,  He  iigreed»  that  oj^if^ffc^it  U)u^' fnasibei;  and  Abe  t^p^nt,, 

JL^WMJ^t*  ^^  plaintiff  has  received  satisfaction  from  thesen^aot  i^ud 

'he  supposed  (though   bewkoew  ikx  ca^^tq  jM-i^ve  it)  the 

master  could  not  proceed  further  against  Aim  upqn  the 

covenant  at  large,  after  ba^itifg  elected  to  tak^tUe,pe9iz^. 

But  this  is  no  sattafaotion  fpr.  the  wroisg  done  to  the 

s&ester  by  Randalu  r'' 

Aa  to  tbe'baae  ofCoke  v.  jemor-r A. satisfaction  waara- 
cetved,  and  a  releaiie  was  giyau  to  thejoint-trespasaerAfos 
the  vefy  name  trepass* 

But,  in  the  present  case*  there  was  na  ac^i(/2i  Batisfrc* 
ttott  really  received,  at  the  time  when  this  action  w^a 
brought:  and  the  men  recovery  is  mt,  alone  aW  of  itself 
a  bar. 

•   This  case  essentially  differs  from  all  those  cases  where 

the  jdmtf  lAiifg  has  been  recovered ;  which  is  ti)e  caae  of 

joint  torts  and  joint  contracts.     There,  it  is  xhesame  in^ 

dividual  injury ;  the  very  $ame  t\\\m,  for  which  the  damat* 

ges  are  recovered :  therefore  the  plaintitf  ought  not  to 

recover  twice,  though  he  proceeded  by  different'species  of 

actionsb    Here,  it  is  the  seductiQn  itself  ttiat  is  the  gid 

of  the  action  ;  and  not  the  consequence  of  the  seduction. 

[AdI^  1348.]  The  damage  arises  out  of  the  uature^  of  tlie  action.    The 

nature  of  the  case  implies  a  damage;  though  perhaps 

none  caa  be  proved,  or  even  though   the  servant  was  a 

very  bad  one.     The  consequential  damages  may  be  more 

or  ^,  according  to  the  circumstances  of  the  case:  but 

wtie  damages  there  miat  be,  however  small. 

\  ,  As  to  Mr.  Mortons  ebjectiou,  "that,  upon  the  princi>» 

.V  pies  ab^yve  laid  down  on  the  part  of  the  plaintiff,  the 

'*  plain1»ff  might  receive  seoeru/ satisfactions  from  several 

...         ««.  Iiersoos  who  might  employ  the  servant  during  the 

'      "  •*  unexpired  term."*-Tte  answer  x^^fulure  employers  o£ 

Jthe  servant  would  not  be  liable ;  because  they  would  no^ 

^  take  him  out  oi't\\e  plaintiff  a  service,  but  out  v(  another 

person^s.  But  this  defendant  seduced  him  jont  of  the  plaiov 

tiff's  actual  service. 

As  to  the  cases  cited  from  lfei(/on^nd  Crfl*  Eiit.rrH^ 
did  not  deny  tlte  principle  and  doctrine  of  tUmi  ^  })u^  ^bey 
aie  not  applicable,  he  said,  to  the  present  cas^  ..  ~    , .  v 

CIS5\  "^  '  Suppose  the  master  bad  forgiven  the,^«r.v^nt,  or  <ae« 
J^pted  a  fmcate  voluntary  satisfectiop  from  \iiim;  ^^  be 
»i^t  have  brought  an  ikction  againftt. Xbi^s^^{dtioers;  .4nd 
^that^atbgfactioa  received  from  the  $«rvam,QQM^  n^^.^ya 
been  pleaded  in  bar;   nor  could  it  have  been  given  in 

rviilnincn  tat  A/fn  of-Rtfcf»h  action  n^yQiticfr  frho  a^rtiir^^r 

Here  was  a  good  cj^use  of  action,  at  the  time  when,  the 
action  was  brought :  'for;  the  pfaititrff  *h^d'-ij<>t  iiteH  re* 


tJ^Vcrffrt^ Aiitg  from  the  sertant :  niKi'  tlxe^mett neovay      I'WJg 

could  no"  be  given  in  etidence  vipcm  the  geaeraHssue.-   '       Bm*  * 

•TiiE  covk¥  tbok    time  to  ^iotisidef,    till  this  dav.         Zr 

•^    '•    'L'd^d'-MxKsriEr.D  ^eliveued  the  fesolatioti  uf"'^***"'^ 
?hetotf«.   ' 

^HRS^jirPTtoifsly  observed,  that  it  does  not  appearmpott 
ihi  case  stated,  that  the  pldhytfff  was  under  any  diflS- 
culty  of  receiving  the  money  recovered  from  BurfonL 
•**Thfec'.ise  turned;  he  said/ upon  two  poiuts;  1st.  WTie- 
ilifertheptainttflTcoutd  baive? 'maintained  this  action  against 
the  defendant  for  seducing  his  servant,  t^tbe  lOOK  petmHif 
Ifelbffe*  recovered  by  him  against  the  servant  himself  liad 
h€tn  fietuallf  deceived  by  hhn  dbfoiie  the  commence*  . 
ihetrt  of  tbe  present  action  against  the  seducer :  2dJy.  If 
it  couid  not,  then  whether  his  having  received  it  subse-* 
'OtyENTlo  the  commencement  of  the  present  action,  be  such  ' 
^  circumstance  as  wiU  vary  the  case,  so  as  to  in  title  him 
t^ini^mtaifi  his  action,  which* he  could  not  have  main* 
tained,  if  the  actual  recseipt  had  been  prior  to  the  com- 
inencement  of  it. 

In  the  first  place,  therefore,  he  would  consider  the 
Stature  of  these  {Articles,  and  of  alt  other  articles  witbj^Ma^ 
ties  annexed  to  the  breach  of  them. 

In  every  case  of  articles  tt»i7A  a  penaltt,  the  party  [Se^  4llarr. 
injured  may,  if  he  chooses  it,  have  an  equitable  relief,  «M8.iiVin.t; 
so  often  and  so  far  as  he  suffers  injury  :[b)  he  may  rccd-  ^  ^**'*  *|*: 
ver  partial  damages  upon  paniai  breaches,  proportion-  noug^js!]' 
able  to  the  respective  injuries  done  him,  as  often  as  tb^ 
injuries  are  repeated  ;  he  may  do  this,  totUi  quotU*,    So, 
in  the  present  case^  the  master  might  have  done,  if  the 
servant  had  left  his  service  several  different  times,  for  a     , 
abort  space  of  time  (as  a  week,  or  a  fortnight  or  month) 
fft  eadi  departure;  and  had,  every  time  returned  again  to  r   jg^j    "l 
bis  service ;  he  might,  upon  tbis^^iVa6/«  remedy,  hav6  ^  ^ 

Covered  partial  damages  against  the  servant,  for  each 
breach  of  bis  contract,  in  proportion  to  its  degree,  but 
i^t'beyondxti  and  for  irm/ injuries,  a  man  ought  not,  \% 
point  of  justice,  to  recover  more  than  in  proportion  to 
what  he  bas  (ktually  »u  ffered. 

V  'fleiides'thfis  ^^if a W^  relief,  there  is,  in  these  cases,  a[Qa.9Wils» 
/wrMfr  elecri^h  giteti  to  the  party  injured,  "to  proceed  S77.] 
'^'^jmii «jr>iiitmfrti^MJi and'by  a  r/^oro/it  remedy,  for  the. 
!^*jHr4:AM^*i^;^'  •wllich  is  intended  in   terrtw^em,  and  by 
" which 

breach. 


HV^   (yt'^miiWnunt  ftir'  bteakiiig  the  contract; 
^TjfSrWl*  WtHedfJ*^»iWay  bfe  taken  for  a  very  slight  b 


1  i  iii.i.a  Milt    i-M.i.i.^...-  ...x   I  _    ■■  ■■■ ^^      .  ^       .    .^^^ 
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ITlSf.      andincltides  the  idea  df  more  than  tte  d&fdage' scOtiMMy 

stR9       Bustained,  certainly  not  of  less. 

-y^  But  this  figoToUs  reme6y  c^tm  fmt  ff^r^^iedrdtt^^iht 

jLAM^AhL.  ^EN-*'TV  extends  to'th6  uttermcfet  farthing' that  cJftrt 
ecet  be  recovered  fdr  utfand  etery  of  the  'hreach^s;\<»> 
and  when  the  party  injured  has  once  got  ttrttbaft  becouKS 
be  entitled  to  have  for  ttery  breach,  there  i»  Mf  «iitf  t)f  tbe 
articles,  and  conseqireutty  of  all  ftirtbfer  reiMdy  upM 
.tbeiii*  '      ' 

.  It  was  candidly  agreed;  at  Ottildhall^  Iqr  the  cotin^el 
on  the  part  of  the  plaintiff,  **  thttt  fefter  the  pi^nalty  had 
•*  been  so  recovered  against  the  servant,  the  ienmM  him^ 
"  self  was  totally  at  liberty  to  ffo  Into  what  service  h^ 
**  pleased."    And  so  also  was  the  master  *t  liberty  and 

Spite  freed  from  the  articles,  with  respedt  to  thfe  Servant: 
or,  there  was  a  total  end  of  the  contract,  at  btetwe^n 
ihem  two.  ' 

Then  how  will  the  case  stand  as  to  the  stdmeer  9  iti» 
actual  injury  done  to  the  master,  that  gives  bint  tbn 
action  against  the  seducer:  a  bare  attempf  to  aeduce; 
without  any  damage  following  upon  it,  >i\*ouhl  notbeirti 
injury  to  the  master;  and  conseiquisntly)  would  be  no 
ground  upon  which  he  could  maintain  an  actioA. 

Here  is  no  irjury  at  all  done  to  tbe  pfiaater:  for,  be  hia 
recovered  and  received  a  compiett  s^isfaction  und  moUe. 
Therefore  all  tbe  iqjury  is  done  away,  and  is  as  if  it  neVer 
existed. 

A  PENALTY,  in  tbe  very  term,  includes  m&re  than  tbe 
teal  damages  actually  suH'ered.  And  if  the  seducer  or 
^  second  master,  who  employs  the  servant  after  the  servant 
bas  paid  tbe  penalty,  were  to  be  liable  to  damages  in  an 
action  brougbt  by  the  first  master  for  so  4ping,  tbia 
would  finally  faU  upon  the  Mertantt  and  in  effect  be  an 
ADDITION  to  tbe  penalty:  for,  tbe  second  master  writ 
pay  the  servant  for  his  service  no  more  than  lie  estimated 

tlSSS  1  ^^  ^  ^  worth  to  him:  and  if  he  mnst  pay  a  sum  of 
-J  money  (201,  for  instance)  to  the  first  master,  for  damaged 
lor  entertaining  bis  servant,  be  will  make  hisbergaNr 
with  the  servant  in  such  manner  as  to  pay  hiHi  so  oiUcb 
the  less. 

Therefore  there  is  no  colour  for  the  plaintiff  to^militk^ 
tain  his  action  upon  thisj7rs^  point,  viz*  upon  suppoai1tfo)t^ 
of  his  having  actuaUy  received  the  ptnuUy  ^f  the  serwintv' 
btfofe  tbe  commencement  of  his  actjoiragaiOit  tiDt>aecxi<kd 
,  liiaster,  as  the  seducer  of  his  servakit  •   -  '  *  ^^   i^  *.     ''^ 
^  2d  Point— Birt  takiag  it,  as  tbift'cas^  ^v«»^^  tbaehefiadb 

*'  uot  actually  received  it  of  the  servant  Cili  n/ii^  lbifcx»iita> 

(c)  6  F/w.  472,  473, 474,  4j5a;T.2i28.    2l)«irw,38«, 
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^  «eficemet>t  of  the  present  action  ;'^  let  us  see  whether      i769L 
%lu»cii)eiiiiiataoc!aairiU.V:9io^.thi^ca9e.  ^^g^^ 

Several  arguments  were  drawn  by  the  counsel  for  the  ^^ 

4efei|dfintv.lrai».^ii^a  of  jjOtnWJCwpaseecs  and  joint-con-    jianoj^,,. 
jimctat  wbteh  weie  org^aahetx^  applicable  to  the  preset^ 

Sue^ticMiu.  *Bulitb<^  were  suJ^oieiiUy.  answered  by  Mr^.     *•'    *^- ^  ^ 
olicitor  Gen^aL 

^^Tfiettt^  vtbe  necorery  is  against  them  all,  for  the.  wmc 
ftbing:.ai)Kk)|liw^*is  noiinalogy,  at  ail,  between  those 
cases  and  this.  Iq  those  cases,  there  is  a  recoveiy  of  tlie 
aeiff«ame)l:hinfi(i  for.a  joint  iiyury:  the  defendants  areali 
0£  4liem  liable  to  the  plaiuliff,  a«d  he  may  proceed  against 
iU9jl^  or  «/£  of  them/ if  tve  pleases;  as  it  is  burt  offe  trespass, 
«tte  contiact^  and  all  are  liable.  Yet  he  shall  have  but  one 
wthffKtiM  fror»^t^mall. 

♦  Another  essential  difterence  between  those  cases  upon 
torlaand  actions  upon  the  case,  is,  that  those  are  actions 


'Linrrr puiicf  aruf  conscience  Of  iffe  piamnjifs  case p  etna  vs  in  i  vw^.^vs,! 
^f^  {he  nnhire^fia  bill  in  equity^  and^in  effect ^  is  so  ;  and  there-  *  W**«-  *^*^» 
fore  such^  a  foimer  recovery,  release  or  satisfactio/^need  ^^^^  yjQg^ 
not  be  pleaded,  but  may  be  pyen  in  evidence.    For  what-  s  vmu'i  i. 
ever  wiH,  Va  equity  and  couetcienee,  according  to  the  cir-  pi.  37. 
ctimstances  of  the  case,  bar  the  phuntiff's  recovery,  nxay^  Sider.  i5tl 
in  Mil  actien,  be  given  in  evidence  by  the  defendant; 
because  the  plaintiti*  must  recover  upon  the  justice  ajt(^  ' 

eofiseiciiee  of  his  ca$e»  and  upon  thnt  only. 

Whether  he  could  have  recovered   in  an  action  com- 
Qienced  against  the  present  defenJant,  after  having  reco-) 
tered  the  penalty- from  the  servant,,  but  without  having^  r    1354  1 
actually  received  the  money  4o  recovered  from  the  servant^  *-  ^ 

I  will  not  iK)w  determine  :  I  should  have  doubted  of  it*     <f^ 
extremely.  H 

But  here,  the  penalty  recovered  by  him  from  the  servanj^/ :. 
was  actually  received  by  him  before  the  present  act^^i 
came  onto  bt  trieb  ;  without  any  sor-t  of  difficulty.  He  \ 
might  have  received  it,  when  he  wo^^dd  :  but  he  chooses  icr 
/fe»6y^  till  he  has  brought  his  action  against  a  third  person 
who  would  «o^  have  been  liable  to  any  thing,  if  the  plain- 
tiirh»tl  received  the  money  of  the  servant  in  due  time?  ^ 

nA  tkeH^moeij>e^  it  of  the  tii-st  defendant,  and  ajterwards 
7inMr«fo'inj<Aw'action..to  recover  it  against  the  secouA 
^fefeodaiil; ;/  wb  iph  i^ogainU  conscience.  Therefore  in  ^uch^ 
an  action  as  this  is,  {c^n,  ai:tion  of  eqviti/^  notaJhrpietL 
4$ii^t%Atmfiyup!is^  if-ismough  if  it  appears  upon  the  ivl*  [Bull.  810  ) 
d4»mtiit  i4f^4'l&l'|^::Q^sA<.'K  in  cqfi^icTice  to  reu>ver  if. ,. 

iFhe  had  actually  recovered  it,  through  the  defendant's 
dbcknowtng  '*  that  the  pcualiy  httd -been  paid-/*  att-astiott 


)76g.  i^Ootii  lie  against  4)ini/fbr  mney  hetd^dnd  ttitiv^dtlfi^t 
9  IRQ  the  ♦  case  out  of  the  cosaitof  iomckdce^  not  long  shiec 
V.  rietertoineditithiidcoaitV 
t(A)4i)Az.i,.  As  the  pluititiffUa«#fr«tfrfy  f€()efced,  fVom  the  servant, 
•V.  Mo«ci  V.  MOR £  than  ampte  MtUifattion-^  the  injwry  done  him.  be 
iQ*K^v**"*  cannot^j/itfttJairrfypiitfceerfiagainst  tfjty  oth)£r  person  Ibr  k 
J^go.  y*^j^ /lertArr  satisfttction. 

p.  1005!  '  And  my  brother  Deniton  suggests  to  nw,  thttt  tfee  court 
iwonldiipoti  the  application  <^' the  present  defendant,  by 
way  ofmotiofiy  have  stayed  the  plamtiff's  prt^cetdi^g  further 
against  him  i^>on  the  defendant's  shewing  them  **"  that 
*♦  the  plaintift'Afld  aciuaUy  received  the  money  recovered 
*f  by  him  in  bis  former  action  against  the  servant.'* 

PerCur\  ' 

Let  the ;)o«^f a  be  delivered  to' the  defetndajnt. 

Tbe  tame  PHiCE«er5tf«Nr!AL. 

16lh  Not.        .^^,„«  .  ,  ,  ,         .    . 

1762.  rrlHIS  was  a  special  case  reserved  at  the  fittings  at 

rs.  (X  1  Bl.  Guildhall  iikei  Trinity  term  1762.  before  Lord  Mum* 

390.]  Jield. 

An  iDDocent  It  was  an  action  upon  tbe  case  brought  by  Price  against 
indonee  can-  Neal ;  wherein  Price  declares  that  tbe  defendant  Edward 
"^lied^o*™  ^^^^^^  was  indebted  to  him  in  801.  for  money  had  and 
^ndthe  ^^'  received  to  his  the  plaintiff's  use  :  and  damages  ,were 
r  134-5  1  1*^^  ^<>  lOOL  The  general  issue  was  pleaded;  and  issue 
money  paid  io  joined  thereon. 

him  oft  a  It  was  proved  at  the  trial,  that  a  bill  was  drawn   as 

f(f'         forced  accep-  follows — *'  Leicester,  22d  November  17(K).  Sir,  Six  weeks 

taiKc.  •«  j^ftgj.  date  pay  Mr.  Rogers  Ruding  or  order  forty  pounds, 

^^f^pf^^o^y'^^l^t'^Tk^**  val^ie  received  for  Mr,  Thomas  Phughjfor ;  as  advised 

Oin^     jiyPdt^A**  ^y*^^^*  your  humble  servant Ueiycwm  Suttotu    To 

"^"^"^^^y^  «  Mr.  John  Price  in  Bush-lane    Cutmon^slreet.  London  ^ 

/^^H^T^Tk.  ^/ffi  indorsed  '*  JR.  Rudiug;  Antony  Tophoin^  Hammond  and 

^     **  Laroche,     Received   the  contents,   James  IVutscn  and 

^  /f  ni^  4^j€r.     «*  son  :  witness  Edward  Keale:' 

That  this  bill  w^  indorsed  to  the  defendant  for  a  valu- 
able CONSIDERATION  ;  and  notice  of  the  bill  left  at  the 
plaintiff's  house,  on  tlie  day  it  became  due.  Whereupon 
the  plaintiff  seit/ /m  servant  to  call  on  the  defendant,,  tp 
pay  mm  the  said  sum  of  401.  and  take  up  the  said  biH: 
Tirhich  was  done  accordingly. 

That  another  bill  Mraa  drawn  as  follows—"  Leicesiet^ 
"  Ist  Pcfcrwtfry  1761.  Sir,  Six  weeks  after  date  pay  M*. 
•'  HogersiJud/z/or  or  order  forty  pounds,  value  received  for 
•*  Mr.  Thomas  Ploughfor  :  as  advised  by,Srr,y6uniumble 
"  servant  Benjamin  Sutton*  ToMr»  John\f^rii^eifi  Jiush" 
**  lane^  Cannottrstreety  London.^*  That  this  hill  wesiadors- 
ed^**  R,  Rudingt  Thomai  Watson  and  ^Q»»^  <  .WitA^  Aur 


?^ 


I 


f*  SmithfJtighlB^nAG^r    That  the  plai«tiff«cce|)ted  ibis      i^^^ 
biU,  by  writipg.Qn^itt  "  ocaepiei  JcJth  PHie:''  and  that    j^^cb* 
the  pIdintifF  wrote  on  the  back  of  itv^-*-"  M^sieut^Frteme         ^ 
•*  wdJBar<r/aj^. pra^  pay  forty.powMtefor'JoAn  fftice!'  vtKt. 

That  tb.U  bili  being  an  accepUdvi^^.  vni^md  in  ihe^de^  *  * 

/sndunt,  for  a  .v  A.LU^ArHi«B.t0O9$Wer0/i9Mi  and  Irft  at  bis 
bankers  for  payment ;  and  w^paid  by  order  4ff  the  p/wi- 
tiff^  and  <(ift*ii  «^ 

liolh  thasa  bill  were  vor«b&  by  one  Lee,  who  has  been 
Hince  hanged  f or forurf* 

The  defendant ^ea/e  acted  iBriM)CBNTLY  and  boka 
riDK,  without  the  least  privity  or  auspic  ion  of  the  said 
forgeries  or  of  either  of  tbent ;  and  paid  the  whole  value 
aftho^  bills. 

The  jury  found  a  verdict  for  the  plaintiff;  and  assessed 
damages  SOl.  and  costs  40s.  subject  to  the  opinion  of  the 
court  upon  this  question — 

**  Whether  the  plaintiff,  under  the  circumstances  of  the 
**  case,  (a)  can  recover  hack,  from  the  defendant,  the  money  ^ 
y  he  paid  on  the  said  bills,  or  either  of  them." 

Mr.  iSeotte,  for  the  plaintiff,   argued  that  he  ought  to  f    1 355  '] 
recoverbacktlie  money,  in  this  action  ;  as  it  was  paid  by  ' 
him  by  MisifAKE  dw/y,  on  supposition"  that  these  were 
^«  true  genuine  bitls  ;'*  and  as  he  could   never   recover 
k against  the'  drawer^  becatise  in  fact  no  drawer  exists; 
nor  against  tbe^b/gcr,  because  he  is  hanged. 

•He  owned  that  ro  a  case  at  Guild-haliy  of  Jenys  v.  Faicler  [S.  C.  Sir. 
et  al\  (an  action  by  an  indorsee  of  a  bili  of  exchange  9**  *<*-*^ 
broughtagaimt  the  acceptor,)  Lord  Raymond  vfoxxXA  not*^*''^''*       '^ 
admit  the  defendants  to  prove  it  a  forged  bill,  by  calling 
persons  acquainted  with  the  hand  of  the  drawer,  to  swear 
**  that  they  bditwd  it  not  to  be  so  :"  and  he  even  strongly 
n^clined,  •*  that  actual  proof  of  forgery  would  not  excuse 
•*  thedefendantsagainstthetrbwnacceptange,  which  had  • 

^  given  the  brll  a  cretUt  to  the  indorsee.^' 

But  he  urged,  that  in  the  case  now  before  the  court, 
the  forgery  of  the  bill  does  not  rest  in  belief  and  opinion 
orjy ;  but  has  been  actually  proved,  and  the  forger  executed 
tot  it 

r' TbnsiftMands  even  upon  the  accepted  bill.  But  the 
"plaiDtiff'scase  id  much  stronger  upon  the  other  bifl  which 
VitiAnatacuptenjk  It  is  not  stated  *'  that  that  bill  was 
"  accepted  it  before  it  was  negotiated ;"  on  tlie  contrary, 
.th^xonftidefationfor  it  was  paid  by  the  defendant,  before 
ikt  piatJdtiff  had  sien  it.  So  that  the  defendant  took  it  upon 

iO'X   |»'»/ir.i     1        .     .  .  ... 

I   I  ■  I  ■  '    ■     ■  .        . —   I  >•      't. 

-^^^t!i\Seem"itx)d.'40A.Str.  648.   Sa/A.  344.  Carth. 357. 
*rMl54;  a'P.  ;»W.   IQ.Duug.  Gi8.Plowd.  lOU  I  tf. 
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]7€t»      llMcfeditef  the  wdonfri^  not  upon  the  credit  of  tbe^^ff* 

PKics      ^f»  itnd  therefore  the  rea«on»  upon  which  Lord  JRc^^ 

V.  mami  groiiads  bis  inclinatioo   to  be  of  opinion  **  thai 

MfiAi;.      **  actual  proof  of  forgery  would  be  no  excuse,"  will  not 

hold  here. 

Mr.  Yaiei^  for  the  defendant,  argued  that  the 
plaintitrwaanottutitled  to  recover  back  this  money  fr«Ma 
the  defendant.  ^    ,  J^t<:  .*^ 

He  denied  it  to- be  a  piymeoEoy  miUaht:  and  insisted 
that  it  was  ratber  owing  to^he  negligence  of  the  plaintiff; 
who  should  have  inquired  and  eatished  himself*'  whether 
•*  the  bill  y^asreallif  drawn  upon  hiin  by  SuUim.  or  not/* 
Here  is  no f rand  in  the  defendant ;  who  is  stated  '^  to  have 
*'  acted  ifinoceHtly -and  bondjide^  without  the  least -privity 
**  or  suspicion  cf  the  forgery  3  and  to  have  paid  the  mhoU 
•*  value  for  the  bilk." 

Lord  Mansfield  stopt  him  from   eoingon;  saying 
that  this  was  one  of  those  cases  that  could  never  be  made  . 
plainer  by  argument. 
r  1957   1      ^^  is^n  action  upon  the  case,  for  money  had  and  receiv- 
ed to  the  plaintiff's  use.     \\\  which  action,  the  plaintiff 
can  not  recover  the  money,  unless  it  be  agaiMi  cotttcience 
in   the  defendant,  to  retain  it:  and  great  libtraUly  is 
always  allowed,  in  this  $ort  of  action. 
^    But  it  can  never  be  thoughts  uneon$ciisntiou$  in  the  de»  * 
fendant,tq  retain  this  money,  when  he  has  onee  received 
«       it  Upon  a  bill  of  exchange  indorsed  to  him  for  a  fair  and' 
valuable   consideration,  which  he  had   bona  fide  paid, 
-without  the  least  privity  oxtuspicion  of  s^uy  forgery. 
•      ^   /  Here  was  fto/raiMJ;  no  R'roitjf.    It  wasmcumbentupoir 
the  plaintiffs  to  be  satisfied  *'  that  the  bill  drawn  upon  him 
*'  wa»  the  drawer  $  hand y^  before  he  accepted  -or  paid  it: 
but  it  was  not  incumbent  upon  the  defendant^  to  inquire 
into  it.'    Here  was  notice  given  by  the  defendant   to  the 
plaintiff  of  a  bill  drawn  upou  him  i  and  he  sends  his  servant 
to  pay  it  and  take  it  up.     The  other  bill,  he  actually 
accepts ;  alter  which  acceptance,  the  defendant  innocehtljf 
and  bondjide  discounts  it.    The  plaintiff  lies  by,  for  a^ 
considerable  time  after  he  has  paid  these  bills;  and  then 
found  out "  that  they  were  forged  i"  and  the  forger  corned 
to  be  hanged.     He  made  no  objection  to  them,  at  the 
^^time  of  pay ing  them.    Whatever  neglect  there  was^  was 
ronAis  side.    The  defendant  had  actual  encouragement 
fiionrtEe  plaintiff  himself,  for  negotiating  the  tfcond  bill, 
pTrom  the  plaintiff's  having  without  any  scruple  or  hesita- 
^tion  paid  the  first :  and  he  paid  the  whole  value,  bona  fide. 
It  is  a  misfortune  which  has  happened  without  the  defend* 
i's  £atulc  or  neglect.  ( //  there  was  na  neglect  in  tho 
'plaintiff,  yet  there  is  no  reason  to  throw  off  the  loss  frooa 
one  umo€9nt  man  upon  another  umauni  mftA :   Wl,  ift 


y. 
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fliis  case,   ?/"  there  was  *wy  fault  or  negligence  lo  any       17(>9, 

-one,  it  certainly  was  m  iha  pMfttiJf,  and  not  in  tlui  (ic-      pricjj 

''fetidant.  , 

PerCvr\ 

UuLE— Tbattlie  pos/(?fl  be  delivered  to  the 

Defendant, 

1'rott,  qui  tarn.  Sec.  versus  Welch.  Nut*^i762^ 

IT^HIS  wasan  action  of  debt,  broiiglit  by  a  custom-    "'    '    * 

-■-    house  officer,  upon  an  actdf  parliament  of  26  G.  2.  3^3  -j 
c.  21.  for  a  penalty  of  2001.  for  h^^ving  wrought  silks  p  - 

#bund  in  i\\s  possession,  unsealed.  L.    ^^^^  J 

This  act  of  parliament  was  made  for  encouraging  the  ^'JJP ^^^Jj^J^  *^^ 
«ilk-maDufaetureof  this  kingdom,  and  for  securing  the  ?,on/on"con. 
duties  upon  velvets,  wrought  silkn,  &c.     The  first  sectioi\  traband  goodi 
directs  all  velvets,  wrought  silks,  &c.  to  be  seaUd.     Tbcn^tbc  after 
third  section  enacts,  that  if  any  be  found  unseaied,  they  «5^ndcmn*- 
sliall  beybr/e//i»(/,  and  may  be  5eiz€£?  by  any  oUicer  of  the 
customs  :  and  shall,  after  condemnation,    be  publicly  sold 
to  the  best  bidder  ;  and  one  moiety  of  the  prodpce  shall 
be  to  the  use  of  his  majesty,  and  the  other  moiety  to  the 
officer  who- shall  seize  the  sam^  ;  and  the  person  in  whose 
/w5se5sio;<  the  j^oods  so  seized  are  found,  shall  for  every 
such  oifertce  forfett  2001.     The  sixth  section  directs,  that 
iWpeeuniafypertallies  imposed  by  this  act,  shall  be  sued  for, 
in  etiy  court  of  record  at  Afes/w/ws/er,  or  in  the  court  of 
fy€tequer^t  Edinburgh,  respectively,  by  action,  &;c.  in 
the  name  of  his  majesty's  attorney  general,  or  of  his    - 
majesty's  advocate  in   Scotland,  or  in  the  name  of  some 
^cerofthe  customs:  and  one  moiety  of  every  such  penalty 
sbalibe  to   bis  majesty,  and 'I he  other   moiety  to    the 
c/ficer  of  the  cmlou\%  who  shall    infoi*m  and  prosecute. 
Thdn  comes  a  PKOviHo,  in  the  seventh  section,  "  that  if 
*taliy  officer  of  the  customs  shall  weg/cc/  or  refuse,  for  the 
*V«pace  of  one  month,  to  pkosecoti;  to  bfft.ct  arty 
*v  person  or  persons  for  any  peeuniary  penalty  ov  forfeiture 
**i  hyiiu^  act  ii^flicted  upon  oilenders  against  ttio  same, 
''rthen  it  shall  be  lawful  for  any  person  or  persons  whom- 
••soever  to  sue  for,  prosecute,-  and  recover  the  respective 
*^  'pecuniary  penalties  and  forfeitures  by  this  act  inllictcd, 
"jin-  like  manner  as  is  therein  before  directed  with  regard 
"!io  the  oliicers  of  the- customs:  and  one  moiety  of  the 
''.said  respective  forfc'itures,  when  recovcfred,  shall,  in. 
**  •soeh  case,  go  and  \ft  applied  to  the  use  of  his  majesty  * ' 
*'  his  heirs  and  successors  ;  and  the  other  moiety,  to  the* 
"•^persoQ  er  persons  wfao  shall  sue  or  prosecute  ibr  the 
"  flsame  rcspectwely."  * 

itt'ifi defendantuitiiepreeentBctionf^/eaci^i^aREcovcitY  ' 
ofihQ'Sirfnf  iietmltjr,  in. vl former  action  brought  against  0 
liim  for  it,  by  another  person  ,•  ^nd payment  of  it  to  that 

Vot.  III.  I 
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1762.      ^^*^''  P^'*®^"^  pursuant  to  the  said  recovery  :  and   he  sets 

TROTT      ^^^^^  ^^^  particulars  of  the  said  recovery.     He  alsostated, 

y  in  hie  plea,  the  act  of  parliament  abovementioned  ;  and 

WELCH.     ^l*^<^^?t;fi  '*  that  the  custorD'^house  odker  did    not  bring 

**  his  acuon  within  a  month  after  the  i;EizuRfi  •/*  where* 

upon,  the  other  person  brought  Ats  action,  and  recovered, 

as  '4ioresaid. 

'J  he  plaintiff  in  the  present  action  [replies^ protestaudo 
that  the  Judgment  pleaded  by  the  defendant  \vas  obtained 
r  13^9  Thy  fraud,)*'  that  he;  the  now  plaintiff,  did^  within  one 
*  "  inoath  <i//ff  the  coNDBMNATfON  of  the  guods  seized, 
"  bring  his  action  against  the  defendant,  and  prosecuted 
"  il  to  eflect :"  tvnd  he  alledges,  that  the  se/zw/e  was  made 
oh  the^dof  ilfory,'  that  his  information  in  the  Exchequer 
was  iiled  on  the  2-2d  of  M^^j/ ;  and  that  the  cundefjination 
was  on  the  fid  oi November^ 

To  this  replication  the  defendant  demurred :  and  the 
plaiutiif  joined  in  den^urrer. 

Mr.  Walker,  {ox  the  defendant,  argued  that  the  custom- 
house officer  ou(rht  to  liave  brought  his  action  within  the 
space  of  one  month  from  the  seizurk  of  the  goods, 
Ihe  prosecution  for  the  pecuniary  penalty  is  not  tied  up 
to  tl>e  time  of  the  condemnation:  the  limitation  refers  to 
the  time  of  the  sdzure. 

Mr.  YaltSy  contra,  for  the  plaintiff,  argued  that  the 
meaning  of  the  act  of  parliament  is,  "  that  if  the  custoni- 
♦•  house  olBcer  siiall  negU^ct  or  refuse,  for  a  month  after 
••  tiie  condemnation,  it  may  then  be  lawful  for  any  other 
"  |>erson  to  do  u."  He*  has  attxiched  the  interest  in 
bil;n^>olf,  by  exhibiting  the  informathn.  He  cannot  be  said 
to  have  mgfected  or  refused  to  prosecute  to  effect :  for,  he 
has  heized  the  i^oods;  he  has  proceeded  i«  rem,  (which 
attaches  the  right  of  action  in  him  ;)  and  bfe  now  pro- 
Becutes  for  i\\t  penalty. 

The  ctjrnr  were  cl^a^ly  and  unanimously  of 
opinio;!  witli  Mr.  Yates,  They  held  that  the  custom- 
house olfuer  hadtW'd  dae  diligence;  and  that  the  right  of 
action  aitachcd  tn  him,  by  bis  seizure,  exhibiting  an  infor- 
mation, and  t^roceeding  to  condemnation :  add  accordingly 
j^bev  gave  an  f  unanimous 

JuDGMBNT  fpr  the  Plaintiff. 


Rex  versus  Heyoon. 


♦  Mr.  Just. 
Foster  was  not 
presiMit. 

WHiJnfs.  54lh 
Not.  I7t.2. 
Seiitciice  ill 

bnberjiit        fipHE  defendant  stooii  convicted   of*  bribery  at   an 
^v^.'antr  election  for  members  to ;?r//-/iflm£«^ 

F.  1:70,  1*304.  ^"^  because  the  time  limiied  for  bringing  the  qui  tarn 
Ani  4  I>«iig.  actirm  will  expire  in  March  next,  tlie mattei*  was  adjourned 
888, 9,  and  tiJl  the  first  day  of  next  Easter  term :  and  Heydon  entered 
pofi,  1387.]  ^  ^ 
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into  his  own  recognizance  onli/,  in  one  hundred  pounds,  1762. 

(which    was    not  at  all  opposed   by  the    prosecutor's  ^^^^ 

counsel,)  to  appear  here  again  at  that  time,  (a)  ^^ 

This  was  S.  P.  with  Rix  v.  Pitt,  and  Rex  v.  Mead,  ante  heydon 
pa.  1336.  V.poit.  pa.                22d  Jpri7 1763. 

r  13^0  ] 

HCNT  rerStwCoXE.  fhuriday, 

25th  NoTeinb. 

•HpHE  COURT  unanimously  agreed,  that  it  was  right  and  rg  q]  |  gj^ 
-*-    necessary  to  adhere  strictly  to  the  established  rules  393] 
of  the  court  relating  to  the  time  and  manner  of  bail's  sur-  g^j  f,  |^raIn^^ 
refidering  tkdr  principal.  bail  may  be 

The  two  points  chiefly  disputed  in  the  present  case,  »"«*  out  after 
were  the  filing  the  return  of  the  ea.  $a.  asjainst  the  prin-  *  ^^vT^;  ""^  - 
cipal;  and  the  aetaal  surrender  of  the  principal  within  the  poTreffd^^ 
limited  time.  filed,  and 

TflE  cotTRT  considered  the  ca.  sa.  against  the  «borr  notice  to 
principal  as  little  more  than  matter  of  form  ;  and  chiefly  ^^  ^*''  I" 
intended  to  intimate  to  the  bail,  in  what  species  of  execu*  f^Vnira. 
tion    the   plaintiff  determined  to  proceed:  and  as  the  757, 753. 
leaving  it  in  the  sherift''s  office  was  a  notice  to  the  bail,  1  Ewi87. 
••  that  the  plaintiff  would  proceed  against  the  pprio^  of  6  Dum.  285] 
"  the  defendant,"  it  was   incumbent  upon  the  bail  to 
search  *•  whether  any  ca.sa.  was  left  in  the  office  ;'*  and 
that  the  court  would  not  enter  into  an  examination  by 
affidavit,  "  whether  the  ca.  sa.  was  actually  returned, 
*•  or  such  return  actually  filed,  before  the  issuing  of  the 
*•  5c/reytfc»fl5  against  the  bail;**  and  the  rather,  because 
if  the  bail  had  pleaded  to  the  scire  facias,  "  that  noc«.  w.. 
•*  wjft  returned  and  filed  be/ore  the  testeof  iho  scire  facias,'* 
such  return  might  have  i)een  filed  at   any   time  before 
putting  in  a  replication  to  such  plea. 

As  to  the  time  and  manner  of  sunRENDEttiNO— they 
held  that  a  surrender  at  about  half  an  hour  after  eleven  at 
night  on   the   l?t<t  day,  (nhich  was  the  last  day  of  the 
term,)  without  an  actual  bringing  the  defendant  into  courtJ  /  (i^  ^70  - 
(which  was  then  risen,)  or  before  a  judge  (none  being  ac-1  ' 

cessihieat  that  late  hour,)  in  order  to  have  an  exohereinr 
entered  upon  the  bail-piece,  wnswo*  sufficient;  though  it 
was  so  late  at  night  as  to  render  the  doing  this  impracti- 
cable; and  though  the  defendant  wa»  actually  delivered 
to  a  judge's  tip-staff,  and  even  lodj^ed  in  the  King's  Bench 
prison,  that  very  night ;  which  the  bail  swore  was  the 
utmost  that  the  very  late  notice  they  received  from  the 
sheriff  of  the  ca.  sa.  (which  was  I'jturned  •*  siiie  fed') 
gave  opportunity  to  tbfem  to  do, 

[a)  Qu.  if  an  original  could  not  have  been  filed  and  kept 
in  secret 

I  2 
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1762.  Thetr  rule  to  shew  cause  why  the  proceedings 

j^u  jj^*  against  them  should  not  be  stayed,  and  ^n  exoneretur 

y^  entered  on  the  bail-piece,  &c.  was  discharged, 

coxc.  ^^^^  ^®*^^ '   ^^^*  ^^^  court  would  not  meddle  with 

C136l'  T  ^'^^'  sufficiency  of  the  time  for  surrendering  the 

J  principal;  because  a  scire  feci  had  been  duly  re- 
tufTied  by  the  proper  officer. 


Saturdny.^ith  WiLsoN  versus  Docket. 

Nov.  1762. 

Notdccide^  nPfllS  was  an  action  upon  a  policy  of  insurance  on  a 
what  proper-  X  gi^jp  .  ^j^ij  g  count  of  a  general  indebiiatus  assumpsit 
preratum  ^^^  money  had  and  received  to  the  plaintiff's  use :  and 
onjihi  to  bd     damages  were  laid  at  981. 

returned  The  trial   was  had  under  a  decree  of  the  court  of 

where  a  policy  Chancery,  where  the  now  defendant,  the  insirrer,  being 
iicaaceJled.     there  complainant,  had  qfend'to  pay  back  the  premium, 
which  was  lOl. 

Na  money  was,  in  the  present  case,  paid  into  court; 
though  the  usual  course  in  these  cases  is  for  the  defen- 
dant, the  insurer,  to  bring  the  premium  into  court    * 

The  jury  found  a  verdict  for  the  plaintiff'^  for  the  ten 
pounds  PREMIUM,  on  the  count  for  money  had  and 
received  to  his  use;  although  they  were  of  opinion 
against  the  policy^  Upon  the  foot  of  fraud ;  and  found 
against  it  as  bewgfraudulefft,  (In  fact,  the  first  under-* 
writer  was  only  a  cfecoy-duck,  to  induce  other  persons  to 
underwrite  the  policy :  and  it  had  been  previously  agreed 
between  the  insured  and  him,  '*  that  he  should  not  be 
**  bound  by  his  signing  the  policy,"  which  this  court 
considered  as  a  frauds  and  therefore  that  the  jury  had 
given  a  jight  verdict  in  finding  the  policy  fraudulent,) 

By  concurrence  of  Lord  Mansfield,  (before  whom  it  was 
tried,)  and  of  the  counsel  on  both  sides,  it  was  agreed  to 
bring  this  question  before  the  court,  "  whether,  upon  a 
•  *•  policy  of  insurance  being  found  fraudulent^  the 
"  PREMIUM  should  be  returmd  to  the  plaintiff  the 
**  insured,  or  rctowerf  by  the  defendant  the  insurer." 

The  method  taken  was  by  the  defendant's  counsel 
moving  (on  Monday  the  22d  instant)  for  a  rule  to  shew 
cause  why  the  judgment  should  not  be  entered  up  for 
the  defendant ;  and  the  court's  making  a  rule  to  shew 
cause. 

Mr.  Harvey^  for  the  plaintiff,  uow  shewed  cause.  He 
Arguerl  that  this  contract  was  to  be  looked  upon  as  void 
AB  INITIO.  Therefore //o  n'^ywe  tt'fls  run  by  the  defen- 
dant; and  consequently,  he  had  no  right  to  retain  the 
premium. 
7'here  is  no  case  at  common  law,  on  this  bead»  that  faas 
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been  judicially  determined.    But  in  cases  like  this,  equity      1762. 
Um\  common  law  courts  have  concurrent  jurisdiction  ;    wijlson 
and  must  determine  a!ik«,  upon  like  circumstances:  and  y^ 

the  two  ctJ^'.es  in  equity,  of  •  H'hUtinghain  v.  Thornborough^    ducket. 
and  t  De  Costa  v.  Scandret,  arc  nearly  in  point.  •  v.  Precc- 

denls  in  Chan- 
cery 90.  Where  a  policy  was  decreed  to  be  delivered  upt  and  the  premium  to  be 
repaid  y  the  plaiiiii£r*fl  dediictini;  thereout  their  coitt.  f  The  lik^  decree-  Policy 
|o  be  delivered  up,  vith  co»ts :  but  the  preoiium  to  be  paid  backi  ^ud  allowed  out  of 
the  cosli. 

Mr.  Mbr^o?!  and  Mr.  Yates,  for  the  defendant,  mention 
edacase  of  Rather  v.  Hol^ittgbmy  before  the  Master  o     , 
the  Rolls;  who  was  of  ojiinion  contrary  to  Mr.  Harvetfs 
two  cases. 

But  Lord  Mansfielu  said  that  there  must  be  some 
mistake,  iii  reciting  this  last  case  before  the  Master  of  the 
Rolls:  for,  the  practice  of  the  court  of  Chancery  is 
certainly  agreeable  to  Mr.  Harvey  s  ca^es.  But  what  he 
wanted  to  know  was,  "  whether  there  was  a^iy  common- 
"  LAW  determination  to  the  same ett'ect:"  (which  it  did 
not  appear  that  there  was.) 

Whereupon  Lord  Mansfield  said,  it  was  plain  what 
must  be  done  in  this  cade :  for,  he  looked  upon  the  offer 
made  by  the  complainant's  bill  in  equity,  to  be  the  same 
thing  as  if  the  money  had  been  aciually  brought  into  court, 
ill  the  present  case. 

Therefore  a  rule  was  made,  that  the  verdict  found 
for  the  p!aintifl'bet?/ico^ed;  and  that  a  verdict  be 
entered  for  the  defendant. 

Rex  versus  William  Clarke.  Monday, «th 

Nov.  1762. 

AN  habeas  corpus  having  issued,  on  Friday  last,  directed  ^^**^  ^l^^'u 
to  Mr.  Cfarke,  who  was  the  keeper  ot  a  private  mad-  P^"'  js  ac- 
house  at   Claptofi^  commanding  him   to  bring  up  the  {ually  insane, 
body  of  Mrs.  Anne  ffunt,  who  was  kept  confined  in  his  the  court  will 
house.  "o|  direct  the 

Mr.  Solicitor  General  now  moved  to  return  the  ^'i*'t'»  k^'^yj^t^a  ^^ 
at  the  same  time  offering  an  affidavit  from  Dr.  ilfo;/? Oj^n^hfj,^  cor. 
importing  **  that  about  nine  months  ago  he  was  applied  ^ 

**  to  by  Mrs.  ThrelkclJ,  Mrs.  Hunt's  daughter,  for  his 
**  advice  and  assistance  concerning  Mrs.  Hunt,  as  a  person 
**  disordered  in  her  senses;  ami  that  thereupon  he  recom- 
**  mended  her  to  tlie  care  of  the  said  William  Clarke,  L  ^S63  J 
**  who  'keeps  a  private  mad-house,  and  is  accustomed  Ip 
**  have  the  care  of  such  unfortunate  persons;  and  that 
**  she  is  stfll  in  the  custody  of  the  said  William  Clarke^ 
**  .upon  the  same  occasion:"  and  he  further  swears  "that 
^  from  the  time  of  her  being  so  placed  under  the  cj^re  of 
1*  the  said  William  Clarke,  to  this  time,  the  said  Anne 
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1762. 

V. 

CLARKE. 


"  Hunt  bath  appeared  and  .is  yet,  in  his  judgment,  n 
'*  LUNATIC  ;  aiuijs  now  in  to  disordered  a  staU  fifrnihd, 
"  that  she  is  not  fit  to  be  brought  into  this  court,  *  'J'ho 
affidavit  adds,  ••  that  be  is  informed  and  verily  believes 
"  that  a  commission  of  lunXcy  n-ili  tkortfy  be  issued 
"  against  the  said  Anne  hunt ;  and  that  the  same  bath 
"  been  deferred  on  no  other  aocotint  but  because  of  the 
"  late  minority  of  Anne  Bovten^  th^grand-danghterand 
**  one  of  the  next  akm  of  the  said  Anne  Hunt;  which 
''  said  Anne  Bowen  is  now  come  of  age,  as  the  doctor 
"  hath  been  informed  and  believes." 

But  Lord  Mansfield  proposed  to  putthis  matter 
into  another  method;  viz,  to  U]»e  tli*i  affidavit  of  Dr.  Monroes 
as  a  reason  for  enlarging  the  time  to  return  the  v^rit^  instead 
of  actually  filing  the  return  at  present. 

Accordingly,  Mr*  Solicitor  took  back  the  writ  and 
return :  and 

The  COUR.T  enlarged  the  time  for  making  the 
return  till  the  next  term,  being  perfectly  well  satisfied  by 
the  affidavit  of  Dr.  Monro^  that  Mrs.  Hunt  was  not  in  a 
condition  fit  to  be  taken  out  of  the  care  and  custody  of 
those  to  whom  her  person  was  intrusted,  and  who  were 
upon  the  point  of  obtaining  a  proper  legal  authority  for 
what  I  hey  were  doing;  which,  however  intended  for  her 
benefit  and  advantage,  had  not  yet  obtained  thatsliict  iegal 
sanction  which  they  were  now  in  a  regular  pursuit  of. 

Mr.  Serjeant  H'kitaker,  who  had  moved  for  the  habeas 
corpus^  came  afterwards  into  court,  and  deaired  a  rule  for 
liberty  to  have  accrss  to  and  inspection  of  Mrs.  Hunt,  in 
order  to  see  that  she  was  properly  treated.  But  as  he 
could  not  make  out,  that  his  application  was  made  on' 
behalf  of  any  person  who  had  the  least  pretension  to  i/c- 
mand  this,  the  court  rg^«:/erf  his  request. 


i^'JlM^  -A  specific 


trorer 

maybe 

r     1364   ] 
Drooght  into 
court  upon 
paymeot  of 


Fisher  versus  Phince. 

UPON  shewing  cause  by  the  plaintiff's  counsel, "  why^ 
"  upon  delivering  to  the  plaintiff  the  several  goods 
"-  and  chattels  for  which  this  action  (which  was  an  action 
**  of  tkover)  was  brought,  and  paying  him  his  costs  to 
"  the  day  of  making  the  motion,  further  proccedincs 
"  should  not  be  stayed  ;"  (which  rule  to  shew  cause  had 
been  obtained  upon  a  motion  made  by  the  counsel  for  the 
defendant ;)  it  was  urged,  on  the  part  of  the  plaintifl,  tliat 
this  is,  in  effect,  a  motion  "  to  bring  the  goods  into  court ;" 
and  it  was  contrary  to  the  course  of  the  court,  in  actions- 
of  TROTER,  to  bring  into'  court  the  thing  demanded,  (ex- 
cepting the  single  case  of  trover  ior  monies  numbered;) 
and  that  the  reason  which  has  beea  often  given  for  it  is. 
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**  that  this  court  ifo  noi  kerp  a  warehouse  ;**  and  a  case  was  ]7(j2. 
bixited  at,  wbisrea  motion  to  bring  in  a  *  gold  watch  was  pign^^R 
denied.  y^ 

And  the  court  denied  it  in  the  present  cas^  and  dls-    paiNcs. 
ch^ged  the  rule :  l>Mt  it  was  not  upon  that  genttal  pi  in*  «  Harding  v.  ' 
ciple  that  thi^y  denied  it^  but  upon  the  circumtancesofiihe  Wiikiu.  H. 
imet  fiuck  aa  the  complicated  quantity  of  the  goQ<dL^^de- ^7  G.  «,B.  R. 
tnandejdy  and  the  uncertaioty  of  their  remiiningt  of  the  L^®  ^^^'-  ^^* 
same  va^uie  as  they  were  when  taken ;  and  some  other  '^^  [^^  sa? 
like  circumstances.    For  n9i. 

Lord  MANSFIELD  and  Mr.  Just.  Wilmot  both  7  Dufn.  54.] 
concurred  in  the  following  distinction,  "  that  where 
"  trover  is  brought  for  a  specific  chattel^  of  an  ascertained 
"  quantity  and  quality,  and  unattended  withany  circum- 
**  stances  that  can  enhance  the  damages  {|t>ove  the  real 
"  value,  but  that  its}  te^// ai/dn^er^at/i^e/ ra^^/must  be 
"  the  sole  measure  of  the  damages,  there  the  specific  tiling 
"  demanded  may  6e  brought  intocourt;  (and  Mr.  Just. 
*'  Wi/moCsmd^  this  was  the  more  reasonable  as  this  action 
"  of  trover  comes  in  the  place  of  the  old  action  of 
"  detinue  :j  where  there  is  an  uncertainty  either  as  to  the 
"  quantity  or  quality  of  the  thing  demanded,  or  that *tliere 
"  is  any  tort  accompanying  it  that  may  enhance  the 
"  damages  abovt  the  real  value  of  the  thing,  and  there  is 
"  no  rute  whereby  to  estimate  the  additional  value,  there 
"  itsl^^ll  mt  be  brought  in."  Lord  Mansfield  s^\d,  it  is 
pity  tJiat  a  f&lse  conceit  should,  in  judicature,  be  repeated 
as  a^i  argument :  •*  the  court  does  not  keep  a  zcarckouse^** 
what  then?  What  has  a  warehouse  to  do  with  ordering 
the  thing  to  be  delivered  to  the  plaintitf.  Money  paid 
into  court  is  payment  to  the  plaintiff*.  The  reiison  and 
spirit  of  cases  make  law  ;  not  the  teittr  of  particular  pre- 
cedents. In  trover  for  money  numbered,  or  in  a  bagg, 
the  court  have  ordered  it  to  be  brought  in:  yet  the  jury 
may  give  more  in  damages;  they  may  allow  interest, 
(and  in  some  cases  they  ought.) 

The  re£7507i  holds  to  every  o//ier  case,  where  a  thing  r  14/5^  t 
clearly  remains  of  the  same  value;  yet  the  jury  may  give  L  ^^  J 
damages  iov  the  detention, 

I  remember  its  being  done  twice  or  thrice,  in  things 
of  small  value.  It  ought  to  be  done  to  prevent  vexatious 
litigation  :  which  a  plaintiff  may  be  tempted  to  pursue, 
when  in  all  events  he  is  sure  of  costs.  It  ought  to  be 
done,  because  it  is  the  specific  relief. 

It  ought  to  be  done :  becau.-e  at  the  trial,  when  the 
thing. reiuains  in  the  same  condition,  there  generally  is  a 
rule  "  to  deliver  it." 

An  estiwfl/edvalue  is  a  precarious  measure,  of  justice, 
compared  with  the  specific  thing. 

I  am  aware  of  the  cases  where  a  laced  head^  a  gold 
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1762.       fPfitchy  a  dinrnwd  ring,  and  Chinese  pictures  were  reftised 
FiSHEii     to  ^  brought  in, 

'^.  But,  as  I  think  "  such  motions   ought  neither  to  be 

.  PRINCE.  **  ^•efused  org^ranted,  of  course"  they  must  depend  opo» 
theW  own  circumstances.  No  injury  Is  done  the  plaintiftV 
if  the  court  should  think  *  he  ought  not  to  proceed  for 
'*  damages  beyond  the  specific  thing;"  because  he  may 
still  proceed  for  more,  at  the  peril  of  costs ;  and  so  he 
ought. 

But  in  {/lis  particular  case,  the  goods  are  altered^  and 
their  xalae  changed. 

Rex  versus  Wiiitear,  et  al.' 

SeniooihaTe  1|r|rR.  Serjeant  S^awnj^ord  and  Mr.  Yates  shewed  cause 
iiojuriidiciiott  ITX  ^yhy  an  order  of  sessions  should  not  be  quashed- 
original  order  "  ^^^^  3"  ^^'^^^  0^^^^'^^'^^Y   made   at   the    quarter-ses* 
for  payment    $w/w  for  the  borough  of  Portsmouth  ;  and   purported  to 
of  the  balance  be  an  order  made  upon  the  appeal  of  the  present  over- 
acc'^*^^'*^"     seers  of  the  poor  of  the  parish  of  Portsmouth,  directing 
ccoun  s.        ^Yieif  predecessors,  the  late  overseers,  to  pay  over  to  the 
appellants,  the  present  overseers,  the  balance  of  their  ac- 
counts ;  which  accounts  were  settled  and  l>alanced  by  the 
r      q^/?  T  ^^'^  order  of  sessions. 

L  1^00  J  To  this  order,  four  exceptions  had  been  taken:  the 
fii^t  of  which  was  a  material  one;  the  three  others  were 
slight,  and  not  necessary  to  be  here  specified,  because 
the  court  quashed  the  order  upon  the^rrf  otgection, 
without  taking  any  notice  of  the  rest. 

The  first  exception  was  to  the  jurisdiction  of 
the  SESSIONS,  to  make  an  order  upon  late  overseers  to 
pay  over  monies  to  their  successors,  by  way  of  original 
order,  in  the Jirst  instance;  without  any  previous  ap- 
plication having  been  made  to  two  justices,  pursuant  to 
*  V.  ^  4,  and  ^^e  directions  of  43  Eliz.  c.  2.* 

SS.J  It  was  urged,  in  support  of  this  exception,    that  all 

subordinate  jurisdictions    must  shew  "  that  they  have 

'^^jurisdiction  of  the  matter  they  take  upon  them  todeter- 

"  mine."     But  here  has   been  no  previous  application  to 

two  justices,    or  any    appeal  to  the    sessions  from  any 

former  order;  and  the  sessions   cannot  take    it  up  per 

saltum,  nor  have  they  any  or/g.72/z/ jurisdiction.  Therefore 

their  jurisdiction  fails. 

[S.  C.  Boti.        All  this  was,  fully  and  on  mature  deliberation,  deter- 

^*J  mined  in  the  case  of  Rex  v.  Bartlett,  et  al.  churchwardens 

and  overseers  of  Brackley  St.  Peters,  Tr.  7,  8  G.  2.  B.  JR. 

tN.  B.Mr      n^trange,m3. 

J.    S.    gives    only  a  short  account  of  it,  in  a  few  lines;  but  it  was  arf^uedaod  dif- 
cussed  several  times,  both  at  the  bar  and  by  the  bench. 

The  answer  given  to  this  objection  by  the  Serjeant  and 
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Mr.  Yates  was,  that  the  present  order  was  not  made  upon      1762. 

the  statute  of  43  Eiiz*  (as  that  of  Rex  v.  BartltU  wvlh^)        rex 

but  upon  17  G.  2,  c.  38.  §  4.  which  gives  an  appeal  to  tlie  y ^ 

next  general  or  quarter  sessions  of  the  peace,  "  to  afiif  vvhitear. 

**  person  or  persons  who  shall  find  him,  her,  or  thein- 

**  selves  aggrieved  by   any  rate  or  assessment  made  for 

**  the  relief  of  the  poor,  or  shall  have  any  material  ob- 

*'  jection  to  any  person  or  persons  being  put  on  or  left 

*'  out  of  such  rate  or  assessment,  or  to  the  sum  charged 

•'  on  any  person   or4>ersons  therein;  or  sfiaU  have  osm/ 

**  material  objection  to  such  account  asi  qforaaid:   or  ant/  ♦  Which  if 

"  part  thereof;  or    sliall    find  him,  her,  or   themselves  the  account  of 

"  aggrieved    by  avy  neglect,  act    or  tlaiig  done  o^'^^?"'**'"j 

"  OM  ITT  BB  by  the  churchwardens  and  overseen  of  the  poor,  ovcr^wT 

"  or  by  a^y  ofhismajesty's  justices  of  the  peace.'* 

The  reply  made  by  Mr.  Solicitor  General  (who  had 
taken  this  exception)  was,  that  the  statute  of  17  G.  2. 
C.3S.  does  not  give  power  to  apply  to  the  sessions  per[^  1367eJ 
saltunit  to  make  such  an  order  as  this;  but  the  previous 
application  to  two  justices  refnauM  as  necifMiif^,  as  it  was 
before. 

And  of  this  opiaion  was  thb  couat  ;  who  said  tlttt 
this  act  of  17  6.  2.  made  no  alteration  in  this  respect,  but 
had  quite  another  view. 

Order  of  sessions  quashed. 


The  End  o{ Michaelmas  Term,  1762.     3  G.  3. 


]868  HILARY  TERM, 

3  GEO.  III.    B.  R.  1763. 


MEMORANDUM— There  was  but  one  single  case 
determined  within  this  term,  that  seemed  worthy 
of  being  reported ;  though  sonfie  few  cases  were  under 
the  consideration  of  the  court,  which  afterwards  re- 
ceived their  determination,  and  will  follow  in  their 
course;  particularly  the  cases  of  Bidieson  v.  Whytel^  and 
Glover  V.  Black, 

Satarday,i2ih      Howard,  Widow,  and  another,  Executors,  t?erjwf 

7*^;  "tf;  Jem  MET,  Executor. 

[S.  C.  1  Bl.  ' 

€\^  shewing  cause  against  setting  aside  a  fieri  facias^ 

Bankrupt*!      v#  ^^d  paying  back  to  the  defendant  the  monies  levied 

pleadinea       thereon,  it   appeared  that   the  defendant  was  a  bank- 

laJsepleaafter  '^uP'<'»^?^i^ist  whom  a  commission  had  issued,  and  wIk> 

coinmistion,    had  afterwards  obtained  his   certifictae;  and    that 

liable  to  coiu.  the  present  action  ^yas  brouijht  against  hihi  as  erecuior, 

[See7Vin.      upon  a  bond  entered  into  by    the  defendant's  testator: 

R  L  ififl^'^'f'  ^"^  *'^^  defendant  had,  between  the  time  of  the  issuing  of 

'J    the  commission  and  the  time  of  obtaining  his  certificate, 

pleaded  a  falsk  plea    (viz,   "  that    he  liad  no  assets," 

where  in  fact  he  had  some  assets  in  his   bands,)  which 

was  found  against  him  ;  and  thereupon  the  plainlins  had 

judgment  de  bonis  testatoris  s/,  S^c.  and  against  the  defend- 

ant  himself,  de  honis  propriis.for  the  costs. 

Mr.  Solicitor  General,  on  bt:halt  of  the  defendant, 
urged,  that  by  virtue  oi  the  bankrupt  act  of  o  G.  •2.  c.  30.. 
the  defendant  was  not  linble  to  the  execution  as  to  his 
own  proper  goods;  because  he  had  given  «ip  liis  all  under 
the  commission  of  bankruptcy,  aiVl  stood  di.<chakged 
f  1369  J  fty  Me  ffrfj/?cii/f  against  all  demands  which  might  have 
been  made  upon  his  estate  and  eflects  under  the  commis- 
sion: and  he  alledged,  that  these  costs  having  arisen 
from  the  necessity  he  was  under  of  staying  otf  the  judg- 
ment, they  were  such  a  debt  as  might  have  been  proved 
under  the  commission. 

But  Pel'  Cur — The  pleading  a  false  plea  was  his  own 
act,  and  bis  own  fauft ;  and  the  judgment  and  execution 
dc  bonispropriis^  for  costs,  was  smgly  owing  to  this  his 
faUeplea :  which  was  subsequent   to  the  issuing  of  the 
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commission.     Consequently    it    could    not    have  been       1762. 
proved  under  the  commission;  and  therefore  cannot  be    howjlrd 
discharged  by  the  certificate.  and  another 

RULE  niSCHARCED.  V. 

V.  2  Sir  J.  5. 1 190^    Graham  y.  Benton.  je m  m  et. 

Note 
Per  Lord  Mansfield— If  an  executor  becomes  [Scg  4  pg„ 
bankrupt^  tlie  commissioners  can   not   seize  the.  specific  6S5,  629, 6I8. 
effects  of  his  testator :  not  even  in  money  which  specifi-  *  Bos.  «94.1 
€ally  cofi  be  distinguished  and  ascertained  to  belong  to  such 
testator,  and  not  to  the  bankrupt  himself. 


The  End  of  Hilary  Term,  1763.    3  G.  3. 


1370-1571  EASTER  TERM, 

3  GEO.  III.     B.  R.  1763* 


Wedoei.  «Oth  BoNAFous  versus  Rybot. 

April,  176S. 

Principal  and  TMT^*  EliabHarvef/  and  Mr.  Thurlow,  on  the  part  of  the 

Interertdue     -^^•*-  plaintiff,  shewed   cause    against  a  rule  which  had 

onabood        b^gQ  obtained    by  the   defendant    in  this  action  (which 

fMUlmento      ^^®   ^^^  ^^  bond,)    for  the  plaintiff  to    shew     cause 

maybe  paid    why  it  should  not  be   referred  to  Mr.  Otretts,  lo  compute 

intocourt.       what  is  due  tothe  plaintiff,  of  the  several  instalments 

stipulated  by    articles  of  agreement  bearing  date  on  or 

about  the  26th  day  of  January  1758,  and  made  in  cfe- 

feasance  of  the  bond  whereupon  this   action  is  brouo:ht; 

and  why  upon  payment  of  what   shall  appear  to  be  due^ 

with  interest  for  the  instalment  unpaid^  together  with 

the  plaintiff's  costs  to  be  tixed  by  Mr.  Ou:ens ;  all  furt/ier 

proceedings  in  this  action  should  not  be  stayed. 

[7  Dura.  124.]      1'^^*s  rule  was  obtained  upon  the  act  of  parliament  of 

4,5  Ann,  c.  2(i.  §  13.  whereby  it  is  enacted,  •'  that  if  at 

•  This  word   **  ^^V    ^'"^^>  pending  an  action  upon  any  *   such   bond 

•*  sDch*' refers "  vvith    a    penalty,  the  defendant  shall    bring  into  the 

to  iheprercd- "  court  where  the  action  shall  be   depending,  all  the 

^o^citLute        «<  principal  money  and  interest  due  on  such  bond,  and  also 

rions  •™anf  "  ^*^  ^^^^  ^^*'*  ^®  ^^^^  ^^^"  expended  in  any  suit  or 
bond  which  "  ^^^^s  in  law  or  equity  upon  such  bond;  the  said 
hath  acondU  *'  money  so  brought  in  shall  be  deemed  and  taken  to  be 
lion  or  defea- «  in  JuH  satisfaction  and  discharge  of  the  said  bond, 
'*^d^th"  "™*''^  "  and  the  court  shall  and  may  give  judgment  to  d/s- 
nponpaymeDt  "  charge  every  such  defendant  of  and  from  the  same^c- 
of  a  lesser        "  cordingly." 

fum  at  a  day       The  fact  of  the  present  case  was,  that  the  bond  upon 

or  place  cerr   which  this  action   was  brought  was  a.  ^oW  conditioned 

*"*  for  payment  of  a  gross  sum  of  money  absolutely  at  a  day 

certain  (in  April  175p;)  but  no  mention  was  therein  made 

r    1371   1  ^^  P^y^"g  ^^^  money  by  imtalments;  nor  was  that  any  part 

-*  of  the  origiVifl/  agreement:  which  original  agreement  is 

dated  the  13th  of  Jatmary  1758.     But 

Afltrwards^  on  t\ie  2t)th  of  January  1758,  the  parties 

came  to  a  subsequent  agreement^  and  entered^  into  articles 
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dated  on  that  day ;  by  which  articles  it  is  agreed  between      1763: 
the  said  plaintiff  and  defendant,  "  that  the  money  shall  0Oj,AFo*ua 
**  be  paid  bjf  instalments:"  four  of  which  instalments         ^ 
iveretixed  to  Mid$ammer\759f  Midsummer   17()0,ilftW«     hybot. 
sunmer  1761,  and  Midsummer  17t»2;  and    the  last,  at 
Midsummer  1 709. 

In  these  articles  is  contained  a  dbfbaxancb  to  the 
bond  of  I3th  January  l75S,tii  catt  the  sum  mentioned  in 
the  condition  thereof  to  he  payable  in  gross  at  the  certain 
day  therein  fixcd»  should  be  paid  by  instalments  upon  the 
particular  specified  in  this  defeaaance:  pnofiDso  that 
the  said  suras  agreed  to  be  taken  by  instalments  should 
be  punctually  and  regularly  paid  by  the  defendant  at  and 
upon  the  verydatfs  specified  in  the  defeazance  for  making 
the  respective  payments;  and  that  the  defendant  should 
live  till  all  the  said  days  be  j^t.  Otherwise,  this  defea-' 
xance  was  to  be  voi  o. 

The  defendant  paid  the  two  first  payments  at  Midsum" 
mer  \lb9  and  17()0,  and  part  of  tlie  instalment  due  9XMid^ 
summer  1701;  but  totally  negltcted  to  pay  that  which 
became  due  at  Midsummer  170*2,  or  even  any  part  of  it. 
At  Michaelmas  1162,  (mbsequent  to  the  last  nientioned 
instalment,)  the  defenfiant  paid  to  the  plaiutiti,  and  the 
plaintifi' received  of  him  the  u hole  interest  then  due  upon 
the  whole  debt  up  to  tliat  tin^e;  including  intehest 
for  the  sum  pnya hie  at  the /;rece^}//g  AiiebumfTifr,  as  well 
as  for  all  the  remaining  money  no^  ye^Aecofn^  payable. 

The  plaintia**s  counsel  urged,  in  discharge  of  this 
rule — 

1st.   That  the  case  of  a  bond  conditioned  for  payment 
of  money  by  instai«menis  is    not  uithin  tliis  act  of 
parliament.     For,  it  is  confined  to  common  and  ordinary 
io0(/«  conditioned  for  payment  of  a  lesser  sum  at  a  day 
certain;  and  does  not  extend  to  such  as  are  conditioned  or 
defeazanced  upon  payment  of  the  money  by  imtalments; 
at  least,  not  till  after  all  the  days  of  payment  are  past : 
as  is  mauifest  by  the  direction  *'  that  the  money  brought 
"  in  shall  be  taken  to  be  in  full  safufaction  of  the  bond, 
**  and  that  the  court  shall  givejudip^ment  toniHCUAUGE 
*'  the  defendant  from  the  same;''  which  would  destroy  all 
the  plaintift''s  security  tor  the  subsequent  payments  not  yet  r  ]  372    "j 
become  payable.    And  they  said,  that  they  could  find  *  no*  \,^  sir. 
case  where  it  had  been  hoiden  to  extend  to  bonds  conJi-  814. 
tioned  for  paying  the  money  by  instalments* 

2diy*  'J  hat  even  admitting  that  a  bond  conditioned  for 
paying  money  by  instalments,  or  so  defeazanced  at  the 
time  0/ executing  the  bond,  might  be  construed  to  be  with  • 
in  the  intention  of  the  statute ;  yet  it  would  by  no  means 
follow,  that  a  case  circumstanced  as  the  present  case  is. 
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1763.      would  be  within  it  likenise:  for,  here  the  dePeazance  was 

BON\Fo*us  not  made  nor  thought  oi  at  the  time  when  the  bond  was 

y^         executed ;  but  is  a  distinct  subsequent  transaction,  at  zjuture 

kYbot.      ^'^^'  ^^^  ^^  ^  distinct  deed  or  instrument  executed  long 

after  the  bond. 

3dly.  That  tlie  court  could  not  enter  into  this  matter, 
without  taking  upon  themselves  to  try  a  cause  in  equity, 
,  , '  upon  affidavit  only^  without  bill,  answer,   interrogatory, 

or  examination  of  witnesses;  and  to  give  fxw  equitable 
relief  to  the  defendant  upon  h'xsoteu  ^{jidaiit  onlt/,  against 
a  legal  right  actually  vested  in  the  plaiiitil)  :  for,  the  defea* 
zance,  which  was  iu  favour  of  tlie  debtor,  not  being  com- 
plied with,  is  become  totally  rotd,  by  the  proviso  con- 
tained in  it;  and  the  bond  and  penalty  s<tand  in  full  force 
at  law;  and  the  defendant  has  nociaim  to  he  relieved 
against  the  fori>iture;  especially,  considering  the  value  of 
money  at  the  time  when  the  plaintiff  ought  to  have  re- 
ceived it.  The  defeazance  being  void,  by  the  express 
terms  of  the  proviso ;  all  the  agieetnents  contained  in  it, 
relating  to  the  paying  the  money  by  instalments,  are  quite 
out  of  the  present  case,  as  much  as  if  no  such  defeazance 
had  ever  existed* 

4thly.  1  hey  asserted  that  if  the  court  vere  at  liberty 
to  enter  into  the  equitable  circumstances  of  the  case,  they 
would  appear  to  be  strongly  on  their  client  the  f//ai>il/^> 
side. 

Sir  Fletcher  Norton,  solicitor  general,  and  Mr.  Yates,  con- 
tra,  for  thedefendant,  maintained  the  contrary ;  and  argued 
thus,  in  support  of  the  rule. 

1st.  A  bond   conditioned  or  defeazanced  for  payment 

'   of  the  money  by  u/5/a/r/ien/s  is,  after  any  of  the  days  are 

♦  V  9  SI        ^^*^'  within  the  intention  and  purview  of  this  act :  and  they 

814,957,  s^is.  ^^^  ^^^^  there  have  been  *  cases  so  determined ;  but  did 

not  specify  any  in  particular. 
L   1373   J      ^dly.   Its  being  upon  a  separate  paper  can  make  no 
difference,  upon   the  equity  of  the  statute:  no  more  can 
its  being  subsequent  to  the  execution  of  the  bond. 

3dly.  'J'he  plaintiff  has  uavid  the  forfeiture  by 
reciiving  interest  not  only  for  the  sums  due  at  Midsummer 
ITO'l,  and  Midsummer  17()2,  but  even  quite  up  to  the  fol- 
LOWING  Michaelmas, 

4thly.  The  equitable  circumstances  of  this  case  they 
alledged  to  be  quite  with  the  defendanl,  instead  of  being 
strongly  on  the  side  of  the  plaintilf. 

Mr.  Justice  Den isoN  thought  Jthe  case  to  be 

within  the  act;  or,  at  least,  that  the  proviso  in  the  defea- 

^   zance  makes  no  difference:  for,  that  proviso"  that  the 

"  defeazance  should    be  void  on  failure  of  any  of  thti 

"  payments  by  instalment,"  imports  nothing  more  than 
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tvhat  would  have  been  implied  though  it  had  not  been       1763. 
ifi96rten«  bonafoi/b 

But  Lord  Maksfi  EI.D  Baid,  that  this  proviso  in         y^ 
the  defeazunce  makei  the  whoie  money  due  upon  failure      ^y  ^q^^ 
of  a  HI/  of  the  payments  by  instalment:  and  it  seemed  to 
btni,  that  the  whole  turned  upon  this. 

This  act  of  parliament  reforms,  in  some  instances,  an 
erroneous  coui-se  of  proceeding:  in  the  courts  of  law  and 
equity;  which  ought  never  to  have  prevailed;  and  which 
the  courts  themselves  might  ami  ou^lu  to  have  remedied, 
but  did  not.  Therefore  it  should  not  only  have  the 
most  liberal  construction ;  -but  the  courts  ought  to  exer- 
cise their  otra  authority,  to  extend  the  spirit  and  reason 
of  this  parlianentary  interposition,"  for  the  easier.speedier 
"  and  better  advancement  of  justice!^  \o  cA%e%  not  mention* 
i?tfiHthe  act.  So  Lord  nardwicke  did.  When  a  cause 
was  set  down  to  be  heardupon  a  bill  and  answer,  and  the  bill 
dismissed;  the  plaintiff,  by  the  course  of  the  court,  only 
paid  forty  shillings  costs.  The  act  provides  for  the  case 
of  the  plaintiff's  dismissing  his  own  bill,  or  its  being 
disnrissed  for  want  of  prosecution ;  but  does  not  mention 
the  case  of  dismission  on  hearing:  so  that  the  plaintiff, 
by  putting  the  d<tVndant  to  more  expence  and  vexation, 
avoided  making  reparation.  This  course  continued. in 
Chancery. till  late  in  Lord  Hardiricke^s  time;  when  he 
made  an  order  to  alter  it. 

It  is  surpris.ng,  that  after  the  statute  of  usuary,  37 
H.  S.  *  which  excepts  obligations  with  condition,  wwde  ©e.g. 
upon  a  just  and  true  intent,  the  courts  of  law  did  not  consi- 
der the  just  intent  o('db<fnd  to  be  principal,  interest,  and 
costs,  secured  by  a  penalty ;  and  suffer  the  party,  at  any 
time,  to  save  the  forfeiture  by  performing  the  intent. 

It  is  more  extraordinary,  that  after  this  was  settled  in  a  [  ]  37^  "1 
court  oi  equity  "  to  be  the  nature  of  a  bond,"  and  there- 
fore  every  party  to  a  bond  understood  it  in  this  sense; 
the  cxiurts  of  law  did  not  follow  equity,  but  still  con- 
tinued to  do  injustice^  as  of  course ;  and  put  the  parties  to 
the  delay  and  expence  of  setting  it  right  c/ieaAerc,  as  of 
course. 

The  act  of  parliament  meant  th^t  in  cases  of  penalties 
by  way  of  secuHty,  the  clear  final  justice  of  the  case  should 
be  attained  in  the  courts  of /i/a':  (much  to  the  benefit  of 
both  parties.) 

I  cannot  see  a  doubt,  upon  bonds  conditioned  for  payment 
;*of  money  by  instalments :  and  I  am  glad  to  hear  that  it  has 
been  so  determined.  *  *  See  2  Sira. 

814.  Bridge* 
y»  Wiiliamion,  S  G.  laudtn  Maioe  ▼.  Somner,  Hil.  1730.  4  G.  S.  in   this  court 
iu  a  like  case.  If  here  the  first  day  unty  pa«t,  it  wm  moved   by  Mr.  Pil8wortb,aad 
oj^posed  by  Mr.  Filmer:  and  tbe'conrt  alter  some  besi'tatiun  grouted  it. 
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1763.  "^^^  defeazance  being  dated  at  a  subsequent  aW/and 

BONAFo'ci  "^^^^^^^^  on  a  distinct  and  separate  paper  froqi  the  bond, 

^         makes  bo  difiecence. 

RYBOT.         ^^^  ^h^t  makes  the  difference,  is  this.    The  bond  here 

[Eq.  Abr  28.   ^^  conditioned  for  payment  of  a  groM  sum^  then  due,  to 

ca.  3.  be  paid  at  a  certain  fixed  day.    Then  there  is  a  subse- 

7  vin.47  pl.s.  quent  agreement  made  in  favour  of  the  debtorreasmg  him 

sVeot.  S52.]  of  tijji^  stipulated  single  payment  d^^A/i^/?xed  rfay,  and 

allowing  him  to  pay  it  by  mUalments ;  piior ided  that  be 

pay  itptinc/tt'?//^  ontbe  days  agreed  upon  ;  and  that  be  live 

till  they  shall  be  all  past:  otherwise  this  agreement  and 

defeasance  to  be  void.    And  consequently,  as  the  debtor 

has  not  paid  the  money  punciual/t/^  they  are  void,  and  the 

gross  sum  is.  due  to  the  obligee. 

There  is  a  distinction  in  the  court  of  Chancery,  "  that 

^Yem  isi'  "  if  five  percent,  be  reserved  for  interest  on  a  mortgage, 

589,  316.   '    "  with  a  condition^  to  aceept  four  j/*  punctually  paid;  this 

15  Via.  4^2,  ^'  condition  must  be  strictly  performed;  and  the  debtor 

453.]  <<  shall  not  have  relief  in  equity  afler  the  day  of  payment 

**  is  elapsed,  (because  the  one  per  cen/.  was  to  be  abated 

^'  upon  a  condition  which  is  not  per  formed :  but  if  four 

**  per  cent,  be  reserved,  with  an  agreement  that  if  the  four 

*'  be  not  punctually  paid  at  the  day,  the  mortgagee  shall 

'*  pay  five, Ma/  shall  be  considered  as  a  penalty  added; 

"  and  the  court  of  equity  will^  in  such  case,  relieve 

**  against  it." 

Now  the  present  case  is  in  effect,  within  ihe  former 
part  o{tb*s  distinction;  for  it  isa  conditon  unperformed. 
Therefore  the.  debtor  cannot  have  relief  in  a  court  of 
equity,  any  more  than  be  can  have  it  at  common  law  : 
but  the  creditor  has  a  right  io  have  recourse  to  his  bond. 
As  to  the  WATER — It  could,  at  the  most,  be  only  a 
constructive  one.  But  in  reality,  it  is  none  at  all :  for,  the 
tn/er«3/ (even  upon  the  sums  payableby  instalment]  'i%part 
of  the  original  debt  due  upon  and  secured  by  the  bondi 
and  therefore  the  plaintitf  was  entitled  to  receive  it  as 
part  of  the  original  debt. 

Unless  the  defendant  pays  the  wholp  money,   he  can-r 

not  be   relieved  from  the  penalty.     However  this  rule 

must  certainly  be  discharged;  there  being  flogruu Ad  to 

make  it   absolute. 

*  Mr.  Juitice  *  Mr  Justice  Wilmot  expressly   concurred:  and 

Foiierwat  Mr.  Justice  Dlni SON  said  nothing  further  in  op-^ 

oolpre«.nl.     p^^ition  to  it. 

Rule  Discharge)), with  costs 
(to  be  paid  by  the  defendant  to  the  plaintiff.) 
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MoKCASTEur^usWATSONy  et  al.'  1763 

tTlHIS  was  a  case  reserved  from  the  northern  circuit,  p^.j      ^^ 
•*    in  an  action   brought  on  3, 3  E.  6.  c.  13.  by  a  toy-  April,  I763, 
impropriator  against  the  occupiers  of  lands  in  the  parish  ps  (;,  xBI. 
of  Fetton,  in  the  county  of  Northumberland ;  for  taking  4oi.] 
away  their  corn  and  bay,  without  setting  out  the  tUhe^  or  An  ezemption 
agreeing  for  it.  and  moduf  not 

The  substance  of  the  case  stated  was,  That  they  claim-  5***"***?^^ 
ed  to  be  exempt  from  paying  any  tithe  at  all  for  these  ^haU^Doi^- 
lands  apon  the  following  foundation,  viz.  empubeal. 

That  a  private  act  of  parliament   was  passed  in  the  lotted  oom- 
year  1763,   (^QG.^.  c.  A6y)  **  for  dividing  and  inclosing  ^^n. 
*' the  common  called  Felton  Cdmmon,  in   the  parish  of  t^^  *  ^"^ 
•'  Felion^  in  the  county  of  Northtwiberland."  ^  Dum.  649 

That  the  lands  in  question  had  been,  till  the  said  year  651.] 
1753,(  when  the  said  common  was  so  divided  and  inclosed,)  £    1 376  ] 
PART  oftht  said  common,  whereupon  the  commpners 
had  used  to  have  common  for  their  cattle  levant  and 
couchant,  Ifc. 

That  ninety  acres,  part  of  the  said  common,  were,  by 
tbe  said  act  of  parliament,  allotted  to  the.  owner  of 
Svpardland  demesne  :  under  which  said  allotment,  the  de* 
fendauts  occupy  the  said  ninety  acres,  formerly  parcel  of 
the  common,  but  mm  made  pared  of  Swardland  dc 
me$ne. 

That  the  act  directs  that  the  divided  lands  (before  par- 
cel of  the  common)  shall  be  bolden  by  each  person  to 
whom  tbe  respective  divisions  are  allotted,  subject  to  the 
same  charges  and  incumbrances  as  their  own  former  lands 
to  which  they  are  allotted  and  consolidated,  were  before  * 
subject :  and  it  is  declared  in  the  act  itself,  {a)  **  that  it  be 
**  construed  beneficially  to  the  said  land-owners  to  whom 
**  tbe  respective  divisions  are  allotted." 

That  the  owners  of  Swardland  demesne  had  never  paid 
tithe  ofcor/i,  grain^  or  bay;  having  been  always  exempt 
from  the  payment  of  tithe  of  corn  and  grain,  in  considera- 
tion  of  having  always  kept  in  repair  the  north  end  of  Pel-^ 
ton  church  ;and  being  exempt  from  the  payment  of  tithe 
oi/iay,  under  a  modus. 

The  question  stated  upon  the  case,  (and  the  only 
question  then  intended  to  be  brought  before  this  court,) 
was — 

(a)  It  is  not  so  in  the  act,  for  the  clause  is  thus :  **  bd  it ' 
"  further  enacted  by  tbe  authority  aforesaid,  that  this 
**  act  and  every  clause  and  matter  therein  shall  by  all  and 
^  every  judge  and  judges  and  other  person  and  persons, 
"  be  construed  and  adjudged  as  largely  and  beneficially  in 
**'  all  courts  of  law  and  equity,  and  all  other  places  as  can 
"  be  for  the  ends  and  purposes  herein  above  mentioned." 

Vol.  hi.  K 
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1763*  "  Whether  the  occupiers  of  these  60  9Cfe^,  late  pifr-. 

Mo>CA*s-    *'  eel  of  the  common^  but  uow  allotted  to  tlie  ovvper  Xft\ 

•XBH        "  SarardluMd  demesne,  are  or  are  uot  liable  to  the  payiQieni 

y^  "  of  tithe  oicoru  and  hay" 

WatIok.        ^"^^  ^^*^  counsel,  when  they  came,  to  ?i;gue  it,  made 

•  *    two  questions,  viz, 

Ist.  "  Whether  Swardlarid  den^snevrdifi  ilstlfeKtmpied, 
**  from  the  payment  of  tithe  for  cjoiim  :"  (it  was  agreed 
to  be  exempt  from  tithe  of  bay,  by  the  modus,] 

2dly.   *'  Whether  the  90  acres  of  inclo^^d  commQn  he 
*«  ejteiiipted  from  tithe  of  corn  and  hay^'' 
'  Howtjver,   the  court,  would  not  enter  into  the  irst 
question  C'  whether  non-payment  of  tithes  can  be  set  up 
'^  againsc  a  lay-impropriator,  (6)  as  a  presumption  of 
\^  "  tit^e:"  (c)  because   il  was  uevev  intended  by  the    ppr- 

tics^  to  be  meddled  with  .  by   the  preaeat  action^  nipst 
plainly. 

As  to  the  second  question  — 

Mr.  IVailace,  who  argued  fox    the   defendants,  con- 
tended that  as  the  allotment  was  to  bear  all  the  burthens 
of  the  ancient  estate  to  which  it  was  now  annexed,  it 
r   1377   1  o^g'^t  therefore  to  enjoy  all  the  privileges  ot  it :  and  as 
^  this  ancient  estate  was  exempt  from  tithes,  so  also  ought 

the  allotted  ninety  acres  to  be. 

And  he  relied  very  much  upon  a  case  in  the  court  of 
Chancer^/,  determined  by  Lord  Hardn^icke  on  loth  Jaly 
1^48;  which  he  cited  €;rs  in  point :    the  name  of  it  wa»* 
SiockKdL  V.  Ta'ry.[d)    Stockucll  was  rector  of  the  parish^ 


(h)  J3w«&.323,34">. 

(c)  Vide  Com.  (i-k3.  that  presumption  caunot.  Sed  qa^ 
whether  a  presumption  of  title  may  not?  In  reason  it 
ought, 

[d]  S.  C.  2  Bur.  JE.  L.  388.  I  Fez.  11^.  BunhA^%.  and 
see  Salk.  \(59*  pL  I.  and  vide  Bailer  191.  which  shews  it 
w  as  determined  on  the  same  ground  as  that  in  Banb.  138. 
The  note  on  the  case  of  Slockuell  v.  Terry^  14  July  1746^ 
in  Bu'lers  Nisi  Privs^page  178.  was  long  before  Fexty^B 
Reports  were  published,  and  therefore  cannot  be  sup« 
posed  to  be  taken  from  that  Report,  but  from  a  commu* 
nication  from  Lord  Bathurst, or  atleast,  from  notes  c(rfiect- 
ed  by  him.  The  clause  in  Bailer's  Nisi  Priu8,ed.  1775.p*l9l . 
is  as  follows,  viz.  *'  Lord  HtfriAiPicAflield  (stating  a  point 
**  not  material  to  this  case)  **  a  note  in  tbe  same 
'*  cause;  it  appearing  that  a  tnodus  of  131.  was  paid  for 
**  the  tithe  of  Grange  form,  to  which  there  was  com- 
"  mon  appurtenant  in  the  land  inclosed,  a  parcel  of  which 
*'  was  allotted  by  the  act  for  inclosing,  to  the  farm  t  the 
"  chancellor  held  the  modus  extended  to  such  inclosed 
"  laud." 
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%nd  filed  his  bill  a^inst  the  occupier  of  some  land  (then 
plowed  up)  for  tithe  of  the  corn  which  grew  upon  it. 
Tht  deft^ndant  insisted  upon  a  modus  of  15's.  in  lieu  of  all 
tithes  arising  upon  the  Grange  farm;  and  that  the 
OK^SG^farm  had  fiever  paid  any  tithes.  Then  he  shew- 
ed,  that  the  land  for  which  Stockwell  demanded  this  tithe 
of  corn  t)y  his  bill,  had  been  part  of  a  down  which  had 
been  inclosed  by  a  private  act  of  parliament,  and  had 
been  thereby  allotted  to,  and  had  ever  since  continued 
part  of  the  Guakge  farm:  and  therefore  ought  to"  be 
exempt  from  all  tithes,  as  well  as  the  Grange  farm  itself. 
Atid  Lord  HarrJwicke  dismissed  the  rector's  bill,  so  far 
acS'k  related  to  this  land  which  had  been  down-land,  and 
wirs  so  allotted  to  the  Grange  farm. 

Mr.  rAwrfozs?,  for  the  , plaintiff,  "argued,  that  notwith- 
«tandiii2:  this  decree  in  StockwtWs  case,  yet  in  the  present    » 
ease  (which  diflers  much  from  that)  the  allotted  commoA 
is  not  exempted  from  the  payment  of  tithes. 

This  demand  of  the  impropriator,  in  the  present  case^ 
is  a  claim  of  the  tithe  of  con/,  grain^  and  hay.  But  corn^ 
grain,  and  hay  could  I'-ot  be  part  of  what  grew  on  a  com- 
mon :  the  tithes  that  arose  upon  this  common  (appen- 
dant to  Swardland  demesne)  could  have  been  only  tithes  of 
^gittment,  or  of  lambs,  calves,  wool,  milk  and  other  things 
that  could  be  the  produce  of  a  common. 

Now  a  modus  or  other  compensation  must  be  tit  Hat  of 
these  specific  tithes.  This  exemption  therefore  can  not 
relate  to  any  other  tithes  but  such  us  could  ia  their  nature 
liave  arisen  out  of  the  commatu  So  that  it  is  not  within 
the  substantial  idea  of  the  tnoc2t/s  or  compensation  insisted 
upon  by  way  of  exemption  from  paying  tithe  for  these 
lands,  which  were  part  of  the  common,  but  now  bear 
corn,  grain  and  hay.  For,  the  rector  could  have  no  berre- 
iit  from  this  modus,  which  was  confined  to  the  tithe  of 
com,  grain,  and  hay,  in  respect  of  any  of /*a^  sort  off  1378  1 
tithe  which  could  arise  from  the  comtiion,  whilst  it 
remained  common* 

Tithes  are  not  issuing  out  of  the  land,  but  collateral 
to  it :  and  they  cannot  be  discharged  but  by  special  words ; 
which  this  act  does  not  make  use  of,  the  words  of  it  be- 
ing only  general  words.    Ctv.  Eliz.  1(51.  Parkins  v.  Hinde* ' 
11  Co.  13.  b.  S.  C.    1  Leori.  300.    Stile  v.  Miller.    Otten 

^g.s.c. 

An  e^femption  maybe  easily  destroyed.    An  alteration  [17  viii,«9J. 
of  the  use  of  the  land  Will  destroy  it :  as  where  :i  buck  or  pi.  9«] 
a  doe  is  to  be  paid  out  of  a  park  \[e)  and  the  park  ts  dis- 


te)  This  argument  was  used  in  1  fez.  116.  but  did  not 
prevail. 

K2 
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1763.      parked.    For  which,  he  cited  Hulton  58.  Peak  v*  lUynold 

MoxcAS-    ("PO"  ^  prescription  "  to  be  discharged  of  all  tithes,  by 
TER        **  delivering  deer  aunualty:**  and  the  park  was afkenrardB 
y^  disparked.) 

WATSON.  ^^'"®  ^'^^  exemption  claimed  is,  **  to  be  discharged  of 
**  the  tithe  of  corn^  grain,  and  hay  arising  and  grow  ing  on 
"  Swardtand  demesne^'*  But  the  common  now  inclosed 
and  allotted  was  not,  whiht  it  r/as  common^  capable  of 
producing  either  corn,  grain  or  hay.  Therefore  it  is  not 
exempt  from  tithe  of  corn,  grain  and  hay, 
[5araoarKu-  If  a  piill  be  discharged  ol  tithe;  and  the  owner  turns 
maitiolVezJ  ^^^  water-course  but  a  very  little  way,  and  m-edifies  bis 
i»iir  upon  such  turned  water-course,  this  rc-tdykd  mill 
shall  not  be  discharged.  1  Ro.  Abr.  ^'1.  Title  Dna^t^^ 
Letter  JF,  /?/*  2. 

So  that  changing  the  substance  of  the  exemption  ia 
sufficient  to  destroy  it;  even  supposing  it  to  liavQ  been  a 
good  one. 

Loup  Mansfield — The  case  of  Slocktcell  v. 
Terry  difl'ered  very  much  from  the  present  case.  The 
modus  insisted  upon  in  that  case  exf  •  uded  to  all  kinds  of 
tithes:  whereas  the  exemption  insisted  upon  in  the  pre- 
sent case  isi  confined  to  the  specific  land  called  Swaraland 
Demesne,  and  does  not  extend  to  the  right  of  common 
Here  is  wo  equivalent  at  all  for  the  tithes  of  agistment 
of  wool,  milk,  lambs,  or  any  other  tithes  of  such  a  kind 
as  could  arise  upon  a  common.  The  equivalent  goes  onfy 
to  corn,  grain  and  hay ;  the  tithe  whereof  could  not  arise 
upon  the  common,  whilst  it  remained  a  common. 

In  the  case  cited,  the  rector  was,  as  owner  of  the 
g/eAe,  apABTY  to  the  act  of  parliament:  here,  tbetiwpro- 
priator  is  not  party  to  this  act  of  parliament.(r)  And 
tliere  the  modus  covered  the  right  of  common :  it  was 
a  modus  of  15s.  which  was  paid  for  the  Grange  farm, 
r  1579  1  *^  ''^"  *^^^^'  tithes  arising  upon  it,  "  and  of  all  the  tithes 
*•  **  **  of' all  the  cows  and  sheep   belonging  to  that  farm  that 

**    should  be  DEPASTURED    ON  THE    SAID  DOWN,"    (which 

was  afterwards  inclosed  and  allotted  to  it.)  So  that  the 
modus  covered  not  only  the  Grange  farm  itself  with  ita 
appurtenances,  hut  the  common  also:  (which  is  jiot  the 
.present  case.)  Lord  Hardwicke  decreed,  "  that  modus 
\.  *'  should  stand  for  the  allotted  lands,  as  well  as  for  the 
•*  G/awge  farm  and  its  appurtenances;'*  and  accordingly, 
he  dismissed  the  bill  as  to  tuose  lands  tffhich  the  modus 


(/^This  is  true,  there  is  not  a  word  mentioned  about 
tithes  in  any  part  of  the  act ;  and  this  takes  off  one  of  the 
rea&ons  given  by  Lord  Hardvicke,  fqr^.  hi^  opiaioa  io 
Stockuell  V.  Terry,  as  appears  1  Vei.  118.^ 
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cMeAgo  :  but  as  to  all  the  oi/ier  hnds  of  tiic  common,       17G3. 
which  had  before  useJ  to  pny  tithe  of  wool,  agistment    ^ot^Oa's- 
imd  other  wnaU  tithes  l>e  decreed  an  account  yer 

Here   all  rights  are  savkd,  generally,   by  this  act  of  y^ 

S(i  G.  *1.    Consequently,    the    impropriators*  right    to    wa.x80K. 
tithes  remains :   an<l  then^  is  no  nt3oi  to  shew  fiox  ihty 
are  due,  because  they  are  <hie  of  common  right. 

The  wtfor^n  couht  were  very  clear(g)  that  in  the 
present  cape,  the  exemption  and  modus  did  sot  extend  t(x 
the  waste  and  common.;  and  therefore  that  the,  allotted 
lands,  which  had  been  part  of  that  waste  and  common* 
having  been  subject  to  tithes  before  the  allotment,  must 
itHMAiN  liable  to  them  after  it:  which  they  held  to 
diAer  materially  from  the  cited  case,  where  the  modus  did 
extend  toth»*  waste  and  common. 

They  understood  the  words  *•  subject  to  the  same 
"  charges  and  incumbrances  as  their  former  lands  were 
•*  subject  to,"(A)  to  mean  only  incumbrances  upon  the 


(g)  This  is  contrary  to  what  was  before  admitted,  as 
appears  in  p.  1376.  There  is  also  another  point  mentioned 
towards  the  bottom  of  the  same  page ;  which,  if  detei^- 
mined  one  way,  would  have  beeit  a  bar  to  the  plaintiff: 
and  the  court  would  not  enter  into  that  questfon,  **  be* 
"  cause  it  was  never  intended  by  the  parties  to  be 
"  meddled  with  by  the  present  action  most  plainly:" 
whereas,  the  court  ought  to  consider  every  point  material^ 
though  omitted  to  be  insisted  on,  and  yet  with  respect  to 
the  modus  for  hay,  they  determined  against  the  adtnission 
of  the  parties. 

(A)  Even  if  there  had  been  no  such  clause,  yet  by  the 
rules  of  law  and  justice,  the  land  allotted  ought  to  bu 
subject  to  the  same  charges,  as  the  land  in  lieu  of  which 
it  was  allotted,  Pickerings  Finch.  67.  Reg.  93.;  therefore 
this  clause  ought  to  have  been  extended  to  all  charge* 
and  incumbrances,  and  consequently  to  the  repairs ;  and 
dower  is  particularly  mentioned :  so  that  it  was  absurd 
to  say,  the  general  words  had  reference  to  that ;  and  if  the 
lands  allotted  were  subject  to  repairs,  they  could  not  be 
subject  to  tithes,  as  that  would  make  them  doubly 
charged  with  respect  to  tithes :  as  to  all  benefits  and 
exemptions,  as  well  as  to  a^l  burdens,  the  lands  al- 
lotted ought  to  be '  considered  as  the  same  as  those 
**  in  lieu  of  which  they  were  allotted;*'  and  so  is  the 
rule  in  the  statute.  The  clause  in  which  is  thus,  *'  be  it 
•*  further  enacted  by  the  authority  aforesaid,  that  the 
**  lands  intended  to  be  allotted  and  inclosed  as  aforesaid, 
**  shall  after  such   allotments  thereof  respectively  be 


TRR 
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1763.      ^^tf^^>  (as  dovrer,  &c.)  and  not  to  intend  its  being  tubjecl 
MON c AB-    ^°  ^^®  repair  ojthe  church  of  Felton. 

See  the  case  of  Lambtrt  v.  Citmming,  21 
November.  1723,  in  the  Exchequer: 
Bunbury  138. 
Lord  Mansfield  said,  that  case  was  determined 
upon  the  same  ground  as  Lord  Hardwicke*s  decree  went 
upon,  viz.  that  what  was  before  exempted  shall  remain 
exempted;  and  what  was  710^  before  exempted  shall  ptrff' 
tithe. 

Per  Cur.  unanimously, 

Let  ihepostea  be  delivered  to  the  Pi^aintiff. 

Than.  2Rth  ^^^  ver$us  Barksq  et  al*. 

April,  1763.     yjpojj  Mr.  DunmNg^  motion,  consented  to  by  Mr. 

S?b%s?''^'''^    Solicitor  General/ 

*•'  The  couht  gave  leave  to  the  defendants,  to  with- 

to  with^Vaw  draw  their  *  return  to  the  mandamus:  and  a  peremptory 
return  to  matidamus^  was  by  consent  on  both  sides  awarded; 
raaadamai.  (the  parties  concerned  having,  since  the  last  oiotion,  gone 
f    1380  3  to  a  new  election.) 

,  •V.aatC,  PfiUEMPlORY  MANDAMCB 

?•  '^^I'J*^  (l>y  consent  on  both  sides.) 

Jaa.  1762.  "^ 

Tuc«!ay,  sd    Plumbr, Spr.  wr^tis  William  Marchakt,  adminis- 

^  *^'.  .   '  TRATOR  OF  PeTER  MaRCHANT. 

AdmiDiftrator 

defendant       ri^HlS  was  a  case  reserved  from  the  Sussex  assizes,  hoU 
inay  gifeevi.  -l    den  before  Mr.  Serjeant  Wynne. 
tabw*^^"'         An  action  of  debt  was  brought,  in  Miclmelmat  term 
pieaTitT         1762,  upon  a  bond  of  the  defendant  Irfitiiam  Marchanfs 
INTESTATE,  in  the  penal  sum  of  MOL 
The  defendant,  mHllaty  term,  1763,  pleaded  clene 

ADMINISTRAVIT. 

The  plaintiff,  in  the  same  Hilar}/  term,  replied,  "  that 
**  the  (lefendant  then  had,  aud  on  the  day  of  exhibiting 
*•  the  bill  had  sufficient  ^oods  and  chattels,  i^c.  to  have 
**  satisfied  to  the  plaintift,  the  debt  and  damages  afore- 
**  said.*'  A  nd  issue  was  joined  thereon. 
[Vide  BuH.         At  the  trial,  the  defendant's  counsel  offered  to  g^ve  iai 


141.1 


"  held  and  be  enjoyed,  by  such  person  and  persons  re- 

**  spectively,  and  in  such  course,  order  and  manner; 

"  aud  shall  be  subject  to  such  jointures,  dowers^  estates* 

•*  portions,  charges,  and  incumbrances  respectively,  as 

"  the  lands  and  hereditaments,  in  respect  whereof  such 

*'  allotments  shall  be  made,  ought  to  have  been  held  and 

"  enjoyed,  and  should  have  been  subject  to  in  csise  this 

**    «/*f  \\HkA  nAf  KA«kn  rr\*xAo^ 


act  bad  not  been  made.^ 
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PLUMER 

V- 

MARClV* 

ANT. 


midsHo^.the  followins^  cot^lta»^  contained  in  the  after-      1753, 
roentioaeddeedofsettleni^U;  rtz. 

By  .articles  of  agreement  indented,  dated  7th  August 
17«$9;made  between  Peter  Marclmnt  the  e\Atx  o^  Hurst- 
perpoint  in  Susmm.  gent,  and  the  intestate,  FeterMarch'^nt 
the  yotin^r,  nephew  of  the  said  Peter  Marchxint  the  eider, 
of  the  first  part;  Mftrjf^LQH(rfnir%i  of  Umester  m  the  said 
county,  and  Sarah  Longhurst  of  the  same  place,  spinster, 
dau°;hter  of  the  said  Marj^Longharsi^  of  the  second  part ; 
and  the  defendant  William  Marchanty  nnd  John  Batcomb 
of  Aagnierring^  in  the  said  county,  of  the  third  part; 
after  provision  bein^made  (in  consideration  of  an  intend- 
ed marriage  between  the  said  intestate  Peter  Marehant^ 
and  the  said  Sarah  Longburst^  and  the  sum  of  3301.  and 
upwards,  as  a  marriaj;e  portion,)  by  settlement  and  sur- 
render of  divers  freehold  and  copyhold  estatos  on  the 
said  Sarah  Longkurst  and  the  issue  of  the  said  intended 
marriage:  it  was  witnessed  as  follows— 

*•  A^ndthe  said  V&tzii  Marchant  theyounger^  in  con-  j]  1381  T 
*^  sideration  of  the  said  marriage,  and  as'  a  provision  for 
.**  the  said  Sarah  bis  intended  wife  in  case  she  shall  bap* 
'*  pen  to  survive  him,  and  for  the  issue  of  such  intended 
**  marria^,  dotli  for  himself,  bis  heirs,  executors  and 
^'  administrators  covenant^  promise  and  agree,  to  and  with 
'^  the  said  William  Marchant  and  John  Balcomb  their  exc-  ' 

'*  entors  atid  administrators,  that  be  the  said  Peter  Mar- 
**  chant  the  younger  shall  and  will  in  and  by  his  last  will 
*'  and  testament,  or  that  his  executors  or  administrators  shall, 
*'  within  six  months  after  his  death f  well  and  truly  pay  and 
**  deliver,  either  in  money  y  goods,  chattels  or  effects,  out  of  his 
••  personal  estate^  the  full  sum  of  700L  unto  the  said  William 
*'  Marchant  (the  defendant)  and  John  Balcotnb  or  the 
**  survivor  of  thenif  or  to  the  executors  or  administrators  of 
**  the  survivor  of  them :  and  that  the  interest  and  produce 
*'  of  the  same  shall  be  advanced  and  paid  to  the  said  Sarah, 
"for  and  daring  the  term  of  her  natural  life,  for  the  main- 
''  teuance  of  herself,  and  for  the  maintenance  and  educa- 
**  tion  of  the  children  of  such  marriage:  and  after  her 
**  decease^  itis  declared  and  agreed  to  be  the  intent  and 
**  meaning  of  all  the  said  parties  to  these  presents, 
*'  that  the  same  shall  be  equally  divided  amongst  the 
^  issue  of  such  intended  marriage,  and  to  be  paid  to  them 
**  respectively  as  they  shall  t^ttain  to  the  age  or  ages  of 
"  twenty-one  years  or  if  any  of  them  are  daughters  or 
"  daughter,  to  be  paid  i-espectively  to  such  daughter  or 
"  daughters  at  theirrespective  ages  of  twenty*one  years 
•<<  or  day  or  days  of  marriage ;  and  in  default  of  such  issue 
*'  at  or  after  the  death  of  the  said  Sarah  Longhurst,  to  be 
''  paid  to  such  person  or  persona  as  he  the  said  Peter 
**  MarchaiU  the  younger  shall  in  and  by  his  last  will  and 


13^2 
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1763.      ''  testament  give,  leave  and  bequeath  the  game.    And  ibr 

PLUMER    "  ^^^  better  performance  of  the  said  covenant^  asticle  and 

y^         *^  agreement  herein  before-mentioned  to  bovby  kim  the 

MAXCH-     **  ***^  Peter  Marekanl  the  younger  done,,  paii  and  per- 

ANT.      **  formed,  be  the  said  Peter  Marchant  ike  yonnger  doth 

**  hereby  bind  and  oblige  himtelf  hie  i&r$^  execmtort  and 

*'  administrators^  unto  the  said  nilliam  MdrehaWt  (the  de* 

*'  fendant)  and  John  Bal^mb  their  esreeutors  and  adm- 

**  nistratorn  in  the  penal  sum  of  14001." 

Which  articles  were  sealed  and  delivered  by  tfae  said 
Peter  Marchant  and  the  said  John  BeUeomb, 

The  said  marriage  afterwards  took  effect:  and  tfa^  said 
Peter  Marchant  the  husband  died  intestate^  in  November 
17(^2  ;  leaving  the  said  Sarah  bis  widow,  bat  ne  i^ue  of 
the  said  marriage. 
[^  1383  3  The  AefendfintJVUliam  Marchant,  the  trustee  named 
in  the  said  articles,  a^mtVs  effects  sufficient,  to  satisfy  the 
plaintiff's  debt;  unless  he  has  a  right  JtO'diBTAix  the 
same,  towards  satisfaction  of  the  70C?.  abovetnentioned  : 
which  he  insists,  he  has  a  right  to  do,  under  the  said  cove« 
nant  anddetdofeeUlement ;  and  that,  ufon  hie  imd  plea^ 
/         he  might  give  the  above  covenant  i  n  e v  i oskcb.   . 

The  question  submitted  to  the  court,  is,  '*  whether  the 
**  defendant,  Aa  administrator  of  the  intestate  Peter  Mar^ 
**  chant  the  younger,  could,  upon  the  plea  ofplene  adminis^ 
*^  travit,  GIVE  in  evidence  the  covemant  abovestated,  to 
"  siwport  his  plea*" 

Mr.  Elkb  Harvey,  for  the  plaintiff^  ai^gued  that  be 
could  not. 

1st  ^rhere  can  be  no  retainer  at  aU»  in  this  case ;  because 
here  could  have  been  no  action  of  debt  brought  against 
the  defendant  as  executor ;  it  fiot  being  a  debt  in  the  testa^ 
tor^  and  consequently  not  in  the  executor  :  the  testator  has 
only  covenanted  •*  that  his  executor  shall  pay."  Perrot  v. 
Justin,  Cro.  Eliz.  232.  is  express  to  this  purport. 

So  in  the  present  case»  no  action  of  debt  could  have 
been  brought  upon  this  covenant :  ai»d  as  an  action  of 
covenant  only  sounds  ih  danutgee,  this  covenant  can  not 
be  insisted  upon  by  an  executor  or  administrator,  to  be  set 
off  by  way  of  retair«er,  against  the  ^ecto/^-debt  for  which 
he  is  now  sued. 

2dly.  The  groimil  of  retainer^  simply,  as  it  stands  here, 
is  not  sufficient ;  there  ought  to  be  some  jwwtot»  re^uieitum 
made  upon  the  executor,  by  tbe  wife  or  hier  trustee :  or  some 
act  of  the  co-trustee,  to  jusftify  it  It  does  not  appear  that 
the  covenant  was  or  would  be  insisted  upon,  against  the 
administrator.  Besides,  h^e«  the  sixth  months  after  tbe 
intestate's  death  wereno^  expieed:  and  consequently,  no 
righf  of  action  had  accrued. 

^diy.  This  retainer  being  attended  mth  very  jpecial 
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dorctriitt/mcerr  iteaught  to  kam  been  pkaded :  and  if  the      1763. 
truth  of  tfaecaaeiiad  been dtaclosed  by  pleading,  the  plain-    pi^umer 
tiff  might  bttveahen  taken  jodtpmeot  of  assets  quando         y^ 
atMtrhAh  Bntm**  fiene  aAninikiravif*  was  pleaded;    ^arch- 
andaaweksew  wecouid  shew  ai$etSt  and  did  not  nor       ^^^^ 
cOtfM  know  Any  tbbg  of  this  coTeoant^  we  are  now  depri- 
wdofthuluufefit 

4*kly.  Thia  ple^  is  n(a  ttAttantially  true.  '*  that  he  has  [    1 383  ] 
/'  /if%  administered;  wken  the  assets  are  covered  only 
Aning  iht  w^e\  life. 

He  therefore  prayed,  that  the  postea  might  be  delivered 
to  the  plaintiff. 

Mr»  Cor,  cofi^ra«for  the  defendant. 

'  1st.  This  is  a  tpedaUy  debt    This  administrator,  if  he  • 

had  not  been  also  a  trustee  as  well  as  administrator,  might 
have  ulunediateltf  paid  it  to  the  trustee  as  sOon  as  the  intes- 
tate was  dead :  for,  the  six  months  is  only  an  enlargement 
of  die  time  of  payment,  allowed  to  the  defendant  for  his 
easesmd  benefit ;  but  it  is  a  dcbt^  before  that.  Therefore 
he  ma^  reiaiti  it,  against  a  demand  of  equal  degree. 

Sdly.  No  requisiiiop  or  other  act  was  necessary.  As  he 
could  not  sue  himselft  but  might  retain. 

ddly.  It  was  not  necessary  to  plead  it:  this  has  been 
long  settled.  Gouch's  case  5  Co.  60.*  The  plaintiff  suffers  *  ^TlT?*"' 
no  inconvenience  from  not  having  judgment  of  assets  ^^^^^j™' 
quando  aeciderint :  he  may  bring  a  fresh  action,  (if  not  nia.  2.  «•  Ad 
have  at  scire  facias^)  ^s  soon  as  the  wife  dies.  If  he  minUtrator 
bad  immediately  paidiit*,<he  might  have  given  that  in  ^^^^^^^^ 
evidence.  may  give  re- 

•  -      rr  .  ,  turner  m  evi- 

'Mr.  Harvey,  m  reply—  aence.  or 

Sd.  In  this  method,  the  plaintiff  may  lose  her  debt :  plead  it,  at 
another  person  may  g6t  judgment  before  her.  h"  liberty. " 

--4th.  This  is  not^in  truth,  n/ii/Zadministration  ;  because  g^^^J"   '^' 
these  assets  may  become  answerable  for  this  debt,  ajier  the  Qreen. ' 
death  of  the  testator's  wife.  f  v.  Bro. 

Lord  Mansfield— It  is  now  settled,  •'  that  a  "Executor,  18. 
**  retainer  of  a  debt  may  be  given  in  evidence" 

And  as  to  the  case  of  Perrott  v.  Austin,  in  Cro.  EUz. 
232.  It  seems  to  be  an  extraordinary  one,  in  itself ;  and 
there  is  a  query  Q}K)n  it,  in  the  very  book.  Besides,  the 
testator  is  here  bound  in  h  penalty. 

^Tbe  realjustioeof  thecaseis,  that  the  plaintiff  should  [    13S4  ] 
have  judgment  of  assets,  quando  acciderint. 

^  Mr.  Justice  Denisomt  thought  it  the  clearest 

caae  that  could  be,  and  not  to  differ  from  the  common 
case.  This  is  a  real  debt;  and  the  assets  are  bound  by  it ; 
and  it  ta  a  debt  by  specialty;  therefore  it  is  of  an  equal 
nature  with  another  debt  by  specialty.  Consequently, 
the  present  action  being  brought  upon  ^  debt  by  specialty, 
the  administrator  has  a  right  to  retain  agaiqst  it. 


V. 
MARCH- 
ANT. 
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1763.  '^^'*  ^^*®®  ^*  J"***  ^'^^  ^™®  '^^  '^  Ihere  were  twoex&- 

PLUME*n    ^"^*^8  :  for  payment  to  one  is  payment  to  both.    UeiMy 
retain  what  he  might  hafe  paid.       •  :     •:     .    * 

An  action  of  covenant  is  as  much  a  lien  upon  the  aMets, 
as  an  action  oidebu  .; 

Judgment  of  assets,  quanda  accidenmt,  would  have  ad^ 
milted  the  debt. 

I  see  no  dilierence  between  this  case  aad*tbe  ctnnmon 
case :  the  special  circumstances  signify  nothing,  \i^)tki 

Mr.  Justice  Wilmot  had  nodoubt.*      .  i    '  • 
Wherever  the  executor  might  have  he^n  sued,  he.may 
retain*     And  this  is  a  debt  of  equal  nature  with  that  for 
which  the  action  is  brought.    Therefore  he  may  re6iin. 

The  intestate  was  himself  bound :  and  the  lieu  imfis 
upon  his  representatives,  though  be  Aintse//^  could  not 
have  i)eensiied. 

But  withouU  that 9  I  think  this  is.adefrl  for  a8nmceitimi» 
and  secured  by  specialty.  Therefore  there  is  no  distinc- 
tion, whether  the  man  himself  was  to  pay  it,  or  his  ripre" 
sentcUives. 

The  assets  are  bound,  so  loffg  as  the-  woman  lives.  It 
may  happen,  (by  the  co-trustee's  surviving  the  defendant,) 
that  the  money  may,  at  her  death,  be  out  of  this  mans 
hands :  in  which  case,  no  new  action  or  scire  facias  could 
have  effect  against  him. 

Lord  Mansfield   now  observed,    that  there 
might  be  difficulties  in  the  method  of  taking  judgmient 
r    1385     I  ^^  f^oNis  quando  accideriut ;  (which  had,  htfore,  appealed 
L  -'to  him  to  be  the  right  method ;)  and  ihertfore 

•  Mr  J.  Foi-  ^^^  ^^^'^^  Mansfield  and  *  both  the  other 

ter  was  sb-  Ju  dgeb,  clearly  and  unanimously, 

^^^  Let  there  be  Judgment  of  noksuit. 

Wednes.  4ih   "  D'Atrolles,  Esq.  versus  Howard. 

rs  /'r  n  o<  T  TJPON  shewing  causeagainsta  rule  which  had  beenob- 

[w.t.  I5UH.93  J  u   ^^^^^^^  ^y  ^^  Solicitor  General  [Norton)  on  behalf  of 

b«tw«oiorf*  ^^^  plaintitr,  for  a  new  trial,  upon  the  foot  of  a  mis-direc- 

and  toiumi,      ^'^^  ^Y  the  judge  o(^  assize,  it  appeared  that  the  action  was 

the  plainiiff    an  action  of  trespass  brought  by  the  lord  of  a    manor 

cannot  give    against  the  commo/ier,  ftwr  spoiling  and  destroying  his  feajt, 

IhsU^ih*"^*      and///wg  up  the  holes  out  of  which  it  was  dug.  To  which, 

n^jt^jy^T*' the  commoner  pleaded  a  justification  under  a  right  of 

ciencT  of  com.  <^ommon  in  and  through  the  said  waste  appendant  to  his 

moDicit.         house,  &c.  And  that  the  plaintiff  had  du^  this  peat  in 

some  parts  of  the  common,  and  laid  it  up  m  other  parts 

of  itjWhereby  the  defendant  was  hindered frojm  etipyingbis 

saidrightof  common,  in  86/r:rgeff nil  beneficial  a  manner 

j^he  had  used  and  had  a  right  to  do:  and  therefore  he 

ju5/(i?e5  the  breaking  and  removing  the  said  b^ajpSi^  and 
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fUling  up  the  hples^    doing  as  'little  damage  as    was      1763. 
possible.  »  d'ayroi*- 

The  plaintiff  (the  lord  of  the  roahor)  replied,  that  the  ^es 
defendant  did  the  trespass^  deu^uri&sud  propria,  absque  v. 
tali  c*iusa.    Upon  which,  issue  was  joined.  Howard. 

The  principal  question  at  the  trial  was,  whether  the 
plaintiffcould,  M/M>»THis  Msi/e,  give  in  evidence  "  that 
"  there  wus  a  svFVici^iiCY  of  common  lbft." 

Mr.  Seijeant  fVynne  (who  went  as  judge  of  assize  to  the    . 
last  Kingston  assizes)  was  of  opinion,'*  that,  upon  this  issue, 
*•  he  could  wo/;'    And 

The  court  now  concurred  in  the  same  opinion. 
Buthowevttr,  as  it  appeared,  that  the  merits  had  never 
been  fully  tried,  the;  rbought,  that  the  present  verdict 
for  the  defendant  should  be  set  aside  on  payment  of  costs 
by  the  plaintiff ;  and  a  new  action  brought  by  the  oom- 
moner»agaia:$t the  lord;  in  which  action,  all  the  matters 
insisted  upon  (which  were  various)  might  be  given  in  evi-  p   .  ^or    7 
<lence ;  for»  boih  sides  declared  a  desire  to  have  the  real  L   **^^^    J 
merits  fairly  and  fully  tried ;   viz*  Whether  the  lord  had 
or  had  not  a  right,  niul  had  always  used,  todig  peat  upon 
this  common,  and  lay  it  up  there  to  dry. 

V.  I  Siderjin  106.  Uoe  V.  Coiker:  wliere  the  lord 
dug  pitts  upon  the  common. 

Rex  vervis  Corporation  of  Wlst  Loe.  Fiidaj,  6ib 

May,  1763. 

ON  Monday  last   (the  second  of  Maif)  Mr.  Dunning  Mandamus  to 
moved  for  a  maMc/ffmfis  to  the  corporation,  to  go  to  go  to  election 
the  election  of  a  mayor:  there  being  a  judgment  of  ouster  «nj«Jpn«nt 
again8tMrB«//.r.  the  late  mayor  ^3^. 

Mr.  n  ebb^  contra,  then  objected  that  they  came  too  early  moved  for  till 
with  their  motion:  for,that  judgment  against  Mr.  JBii//er  judgmeniac- 
was  not  ACTUALLY  SIGNED,  but  ooly  a  rule  given  on  the  tuallj  sigiicd* 
postea ;  which  is  r  four-day  rule,  and  no^  yrt  out,  (being 
given  but  the  day  before ;)  so  that  no  judgment  can  be  yd 
signed ;  and  non  coualat,  wlieth^r  it  ever  will  be. 

Mr.  Dunning  relied  on  a  late  case,  which  he  said  was 
in  point,  u/;i.  *  Rex  v.  Ollerhead,   in   Easter  term   1759»*0rnillMr 
3*2  G.2.  where  the  like  mandamus  was  granted  on  Mr.  R««7-  Cor- 
Jfor/oVs  motion  the  day  after  the  giving  the  rule  on  the  Kf***^*  ^ 
i«w/ea,  a udie/ortf  the  signing  the  judgment.  *^*"* 

But  THE  cou AT  were  clear^  that  if  it  was  so 
done  in  that  case;  it  was  wrong. 

Nothing  was  therefore  taken  by  the  motion   of  last 
ilonday. 

The  four-day  rule  being  now  expired,  the  ad- 
Terse  parties  bad  a  trial  of  skilly  "  vhieh  of  them  should 
^  get^^he  start  of  the  other  in  moving  for  a  mandamut;* 
GODceidng  tl>at  tbey  should  get  some  advantage,  by 
being  before-baad  with  tbeir opponents. 
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.1763.  The  proseeutor*s  clerk  in  court  appliedto  me;  1n  court, 

j^j. jj       to  sign  ihe juds^ment  against  Mr.  Bulhr :  wjiicfj  (ts'  'th>y 
y^ '         were  now  become  rej^ularly  and   indisputably  intirted'  to 
WESTLOK,  nsk,)  I  immediately  Afgaw  to   do.    Wlien  I   hat!  ^v^rifi^i 
(upon  the  proper  stampt  pirclnnent)  the  foUowinj^  word* 
— "  On  a  verdictjudsrmeiit  is  signed  for  otir  terd  tf*e  kln^ 
"  against  the  defendant" — ;  and  before  I   bad   proceed^ 
any  further  towards  finishing  it  and  awzintlibgthecflpi^fMr, 
("  let  the  defendant  be  taken";) 
f     1387  1      Mr.    fVebb,   having   pre-audience    of   the  protecut^Y^ 
counsel,  moved,  on  behalf  of  another  person,  for  a  man-* 
damus  commanding  the  corporation  to  %o  to  a  new  elec- 
tion ;  "judgment  being  $igned  against  Mr.  Butter  the  pre- 
'  ••  ceding  acting  mayor  ;  whereby  the  office  was  beconffe 

**  vacant  :**  and  he  appealed  to  me  for  the  truth  of  his  as- 
sertion, **  that  judgment  cas  uctunlly  signtd  ^pAn^t  "Mr. 
"  Buller**  Whereupon  I  informed  the  court,  exactly,  of 
the  above  luentloned  circumstances.  '    • 

Mr.  Dunning,  on  behalf  of  the  prosecutor,  objected  to 
Mr.  fVebb*  stoking  the  advantage  of  hi%  prt-andiehce^  to  get 
the  start  of  him  in  this  motion;  which  he  assured  the 
court,  he  was  prepared  to  have  made,  as  soon  as  it  should 
have  come  to  his  turn  to  move;  and  which  he  could  not 
make  ^27/ judgment  was  actually  signed. 

The  court  Mere  clear,  that  the  prosecutor yfVk^ 
•  Vide  ante,  entitled  to  the  *  priority  of  this  motion  for  a  mandamus  : 
p.  783  to  785.  and  accordingly 

Granted  it  to  the  prosecutor, 
(Upon  Mr.  Dunning  s  motion 

5^"fe J*'*  Rex  versus  Thomas  Haydon. 

Indictment  of  "|M[  R.  Serjeant  'Nar^s,  supported  by  Mr.  Stoue  and  Mr. 
witnenfor  -LT-l-  Ashurst^  moved,  a  few  days  ago,  on  behalf  of  the 
^2^ry,  no  defendant,  to /HM^/K)ii€  ^AejM<fgiw€w/  of  the  court  upon  him, 
thejudraent  ^'^^  Michaelmas  Term;  having  been  convicted  (as  was 
shonldle  alledged)  upon  the  single  evidence  of  f  John  Burbage^ 
poitpooed  «  of  having  promised  him  to  give  him  three  guineas,  at 
ugn'uuA  the  <«  the  election  for  members  of  parliament  for  Evesham^ 
penoD  con-  ^  ^^ »»  Which  single  witness,  John  Burbage,  now  stands 
i  V,  ante*  indicted  for  ver  juky  in  giving  that  very  evidence^  and  was 
P*IS69.  94th  indicted  for  it  as  early  as  was  possible  after  committing 
Not.  176«.      the  crime.   They  had  an  afl&davit  of  aU  this  matter,  (made 

by  this  Thomas  naydon.) 
Mr.  Solicitor  General  fNorton)  and  Mr.  Morton,  contra^ 

for  the  presecutor,  premised,  that  as  this  defendant  had 

been  heretciore  brought  up  to  receive  judgment,  whif^ti 

f .       / . .   .'  was  only  put  off  ti  flit  should  be  seen  whether  any  action 

. '     .     would  be  brougttf  against  hint,  the  case  ought  to  stand 

•t  1/  :v  . .  nfm  as  it  did^Aenf  and  no  mhs^ent  indictment  ought  ta 

affect  it 
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♦   Andjhey  asserted^  tbathe  was  so  far  from  being  con-      1763. 
victed  upoo   the  single  evidence  of  Burhage,  that  even        ^^^^ 
his,(/irii  ,evid0Dce  would  have  convicted  him;  and  par-         y^ 
ticMlarhr  the  evidence  of  one  Penny^  wlio  was  callea  by    haydon. 
bimseli;  would  alone  have  been  fully  sufficient  to  ground 
the.  cpuvictiQn  upon,  even  if  Burbages  had  been  totally 
oqt  of,.tl\^  case. 

.  And  they  observed  that  the  assignments  of  Burbage's 
perjui^y  do  not  go  to  the  point  that  was  in  iwie  upon 
Jli^tts  triaU  b.ut  to  collateral  instances. 
.:  J^iit  their  grand  objection  was,  that  *'  this  Thomas  Hay- 
t\  don^  (he  defendant^  is  the  first  witness  upon  the  back 
f*  pf.the  bili  of  indictment;'*  (which  is  a  precedent  of 
\k^j  most  dangerous  tendi^ncy :)  and  all  or  all  but  one 
of  tix€  Uher  witnesses  thereon,  were  examined  at  Hajf- 
dops.  trial. 

Burbage^  aUo  offered  to  take  his  trial  at  the  last  assizes- : 
but  this  prosecutor  did  not  comply  with  that  offer. 

N.  B.  On  viewing  the  indictment  and  the  names 

indorsed  upon  it,   it   appeared  that  Haydox 

himself  wa^  the  first  witness:  apd  that  all  the 

rest  of  the  witnesses,  except  one  Clarke^  were* 

actually  examined  at  Haydons  trial. 

Lord  Mansfield — If  the  court  were  to  defer 
prottoiioan^  judgment  against /faycto//,  he  couUfio^  be  a 
wiine^s  upon  the  trial  of  this  indictment  for  perjury 
agaiu^t  Burbage;  because  he  is  so  much  interested  in  the 
event  of  it.  And  the  other  witnesses,  all  but  Clarke, 
have  already  been  examined  upon  Haydons  trial ;  and  it 
does  not  appear,  but  that  Clarke  might  have  been.  There- 
fore ttiere  is  no  reason  to  defer  our  judgment. 

Mr.  Justice  Wilmox  entirely  concurred  with 
his  lordship. 

*     And  Mr.  Justice  Demison  shewed  no  marks  of 
dissent 

Whereupon,  (the  time  for  bringing  an  action  being 
now  elapsed,)  the  defendant  haydon  came  into  court: 
and 

The  counf  committed  him,  and  ordered  him 
to  be  brought  up  again  on  this  present  Saturday^  to  re- 
ceive judgment;  which  was — 

To  pay  a  fine  of  2001.  and  be  imprisoned  for  r   j^gn  -i 
three  months  and  until  the  fine  be  paid.       ^  -^ 

V.  post.  pa.  1440.  under  22d  Jw/iel763.  , 
PAi^MER  t^frsiM  Needham.  '     Moildiy,9tll 

THE  originai  demand  was  onfy  31. 13s,  6d.  the  plain-  JjT^'jT*^* 
. .     tiff  brougljit  an  action  for  it,-  and  obtained  judg-  ^^^570.1 
Inent,  mth  costs.    Th«  debt  and  costs  amounted  to  above  spcaallMiX 
piece  iftfcharged}  origiatl  debt  being  uader  teopoviide. 
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lOl.    The  plaintiff  then  brought  an  action  of  debt  upon 
f/us  judgment ;  and  held  the  defendant  to  special  baiL 

Mr.  Solicitor  General  had  obtained  a  rule  to  shew  cause 
why  the  bail-piece  should  not  be  discharged^  and  common 
bail  be  accepted, 

Mr.  Eliab  Harvetf  now  shewed   cause ;  and  insisted 
that  whether  it  was  or  was  not  necessary  to  give  special 
bail  in  this  case,  yet  as  it  wa^  actuality  given,  it  ought  not 
to  be  discharged. 

But  THE  COURT  werc  very  clear,  that  as  the 
original  debt  was  under  101.  the  inhancement  of  it  by  adding 
the  costs,  and  so  raising  the  total  to  al)ov€  101.  was  not 
sufficient  to  oblige  the  defendant  to  give  special  bail ;  the 
intentionof  the  act  being  only"  that  special  bail  should 
*•  be  required  where  the  orignal  debt  amounted  to  up- 
**  wards  of  that  sum."  And  they  were  equally  clear, 
that  as  special  bM  ought  not  to  have  been  at  all  required, 
the  bail-piece  must  be  discharged^  (though  actually  taken,) 
and  common  bail  accepted. 

Note— There  was  judgment  by  default ;  and  a 
writ  of  error  brought;  and  it  was  part  of  the 
motion, "  to  stay  execution  till  four  days 
"  should  be  expired  after  the  determination 
"  of  the  writ  of  error." 

Rule  made  absolute. 


Fridaj,    13th 
May,  1763. 

Plainliff 
f>ught  to 
^iTO  the  de. 
lendant  the 


Le  Bueton  versusBiiAiixyi. 

UPON  the  motion  of  Mr.  Caldecott  {m^de  on  Saturday 
last)  ou  behalf  of  the  defendant,  the  court  gave  him 
a  rule  upon  the  plaiutiff  (who  was  by  profession  au  atior* 
nejf)  to  hhew  cause  why  proceedings  should  not  be  stayed 
Aarticulari  of  ^lll  [jg  should  gire  the  defendant  an  account  of  his  demund ; 
f*  I'sQo'  1  ^^  ^^^^  the  "defendant  have  time  to  plead,  till  such 
*-     *^^^  J  account  be  given  her  by  the  plaintiff. 

He  moved  it  upoDuu  affidavit  "  that  the  plaintiff  refu- 
*^  «ed  to  acquaint  her  with  the  nature  or  particulars  of 
''  his  demand  ;  and  that  she  had  ofiered  to  pay  h\sn, 
"  immediately,  whatever  was-due  to  him  from  her." 

It  was  an  action  for  money  lent,  and  monies  laid  out  to 
her  ube. 

Lord  Mamsfiklu  thought  it  reasonable  that  in 
all  cases,  (as  well  wlwi^e  attornies  were  plaintiffs,  as 
where  other  persons  were  plaintiffs,)  the  plaintiff  ought 
to  give  the  defendant  an  account  of  the  particulars  of  his 
demand. 

The  present  motion  ended  in  a  rule  of  reference  to 
the  master  (by  consent^)  to  see  what  was  due* 

The  end  ofBca^cr  Term,  1763.    3C.3, 
Note— Mr.  Justice  Foster  was  absent  all  this  term. 
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Rex  versus  Siiowler  and  Atteb.  Friday,  sd 

^  ^  June,  1763. 

MR.  Eliab  Harvey  shewed  cause  against  qunshing  an  [j^^*  ^  ^''  * 
order  of  s«  ssions  which  confirmed  an  order  of  two  ... 
justices  of  Linctthishire-Linifsaf,  nooiinating  and  appoint- ^j/'P^^^j^JjJ' 
tng   iAomas  SJioieier  znd  John  Alter ^  being  substantial  for  a  village 
bouse- hotders  oi*  tne  towinhip  or  village  of  Haugh^  in  tbe  •r  lownihip 
said  parts,  to  be  ovEusKEitso/'/Ae.^oc/rot' thesaid  town-^^'<1"**|>^» 
SHIP  OR  viX.LA.GE  of  Haugh^  for  tlie  year  next  ^"«"'ng»  p|^"^  not 
according  to  tiie  direciion  of  the  statute  in  that  case  nnade  ^. 
and  provided  ;  and  also  against  quaabing  tbe  said  original  [16  Vin.  418. 
order  of  the  two  justices,    Tbe  case  was  as  follows.  >  Wila*  1S8, 

Thomas  Showler,  one  of  the  said  overseers  ^^  ap- J^"*:  ***"^' 
pointed,  havinsr  appealed  to  the  general  quarter-sessions,^  *'*  ^^       '^ 
from  tins  warrant  or  oider  of  appointment^  the  first  ses- 
aions  adjournt^d  it  to  the  next.  They  state,  that  it  appears 
to  theui,  ttiat  the  said  John  Atter^  in  the  said  appoint'* 
mtntnaued  is  vl  dny-lubourer;   and  that  the  said  place 
called  Haugh^  cotistsis  of  a  capital  messuage^  In  which, 
Thomas Shoaltr  in  the  said  appointment  named,  with  all 
hit  tanuiy,  dwells;  and  of  tiro  nntall  ancient  cottages;  and 
of  one  otner  small  cottage,  lately  built;  all  whicb  cottages 
are  tei  along  with  the  said  eapital  messuage^  and  the  farm 
thereunto  belongings  to  tbe  said  Thomas  ^howler;  and  of 
awoMer  ^f//emf;//,  part  of  the  said  capital  messuage;  and 
all  of  them  inhabited  by  families;  and  that  one  of  tbe 
cottages   is   inhabited    by  the  said   John  Atter  aiHl  bis 
family  ;  and  another  of  tbe  said  cottages  is  inhabited  *by  . 
another  day-labourer,  and  his  family;   and  tbe  other  of 
the  said  cottages  is  inhabited  by  a   shepherd  and  his 
family;   and  the  tenement  part  of  tbe  said  capital  mes-^ 
Buage  is  inhabited  by  a  poor  widow  and  her  five  chil«- 
dren:  all  which  occupiers  of  tbe  said  cottages,  and  off    1S9S    3 
tbe  said  tenement  part  of  tbe  said  capital  messuage,  are 
under-tenants  to  the  said  Thomas  Showkr*    The  said  court 
of  sessions  therefore  orders  and  adjudges  *•  that  Hau^h 
**  afore&aid  is  a  village  or  township;  and  that  the  said 
•*  warrantor  order  of  appintment  be  tonfitmed? 
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Mr.  Harvey  and  Mr.  Kemp^  in  answer 
jections  that  had  been  macie  to  these  i 
**  That  the  facts  stated  shew  that  this  place  is  neither  a 


1763m         'Mr.  Harvey  and  Mr.  Kemp^  in  answer  to  the  two  ob- 
R^x*      jections  that  had  been  made  to  these  orders,  {viz.  1st. 


8U0WLB11       township  nor  a  village T^ly.  "  Th^t  jitter  appears  to 
and        "  ^^  ^^^y  ^  labourer,  not  a  substantiat  householder  :*') 
ATTEB,    insisted, 

Ist  That  the  sessions  have  deterrained  right  in  ad- 
judging Haugh  to  be  a  village :  for,  it  appears  upon  the 
state  of  the  case,  to  be  so. 

1  Insi,  115.  defines  a  village,  as  consisting  esfluri6u9 
mansionilms  et  pluribus  vicims.  And  here  are^e  .dis« 
tinct  mansions:  which  number  answers  to  the  term 
«  plures." 

And  both  Spelman*s  Fillare  Anglicanum^snd  CambdefC$ 
Britannia  mentions  this  place  as  a  village:  which  is,  at 
least,  a  reason  for  sending  the  order  back  to  the  sessions, 
in  order  that  the  facts  may  be  more  fully  stated. 

I'hey  said,  the  two  cases  cited  out  of  Sir  John  Sirange^s 
Reports,  vis.  2  Sir  J.  S.  1004.  Denham  v.  Dalkam,  and 
2  Sir  J.S*  1071.  Stoke-prior  and  Grafton^  are  not  appli- 
iSee  TDf  Se^  cable  to  the  present  case.  For,  the  §  former  was  upon 
tlemcDtCaset, an  order  of  removal:  and  Southwould  park,  the  extra* 
No.  11.  Rex  parochial  place,  consisted  of  ofUy  two  bouses  and  two 
^j,[jj^^^^**  families;  which  could  not  be  called  p/iim,t  The  latter 
f  SeemySeN  was  a  nobleman's  seat,  converted  vithin  time  of  memory 
tieraeot  Gates,  into  five  houses  atd  farms :  but  that  case  was  never 
No.  SI .  Rex  argued;  and  the  rule  was  made  absolute  without  defence. 
▼.  inhabitanu  'j*„^  COURT   were    clearly    and   unanimously 

of  Grafton.^'  of  opinion  «  that  both  these  orders  ought  to   be  dis- 
(IS&H  C.2. "  charged." 

c.  19.  f.  SI.  Lord  Mansfield  observed,  that  by  this  metbod, 

17  Geo.  %     '  a  place  oiigbt  be  made  into  a  village,  which  in  fact  was 

c  38  s.  15]   not  go;  and  the  inhabitants  of  it  might  by  this  coulri- 

Tance  mithdraw  themselves  from  contributing  towards  the 

support  of  the  poor  of  their  parish. 

If  it  be  really  a  vill,  you  may  make  another  appoints 
ment.(a) 

flS93  1  Mr.  Justice  WiLMOT  cited  and  laid  a  good  deal 

V.  s  Sir       of  stress  upon  a  case  in  M.  1740, 14  G.  2.  B.  R.  *  Rex 
J,  S.  1143.      ▼•  Inhabitants  of  Welbeck:   which  Mr.  Justice  Denison 
also  said  he  very  well  remembered.    It  was  a  mandamm 


(a)  It  seems  by  what  is  stated,  as  if  there  were  no  other 
hut  ShotB^ler  who  was  better  than  a  labourer;  if  so,  to 
what  purpose  should  another  appointment  be  made,  if 
only  to  appoint  SAoer/er  "by  himself;  why  not  quash  it  only 

as  to  the  other? ^Note,  it  afterwards  appeared  to  the 

annotator.f  rom  a  copy  of  the  order  of  sessions,  that  the 
facts  as  above  were  conjectured. 
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to  appoint  overseers  hi  and  for  the  village  offfe/beckz  and      1763. 
the  return  was,  *^  that  it  was  extraparochial,  and  is  not        ^^^ 
••  nor  was,  nor  is  or  ever  was  reputed  to  be  a  village  or  a         y^ 
"  township;  and  therefore  they  cannot  appoint  any  per-  showleu 
•*  sons  to  be  overseers  of   the  poor   of  it."    And  this         ^^j 
Return  was  allowed;  upon  the  principle**  that  the  court      atter. 
**  bare  no  power  to  issue  such  mandamui^  but  upon  the  [Salk.  487. 
"  suppositjlonof  its  being  a  vlll  or  township."  sRol.R.iGO.] 

Both  ohdcus  quashed. 
Note—Their  answer  to  the  2d  i»bjectioii  was,  that  the 
original  order  expressly   calUd  Atter  "  a  subitaniiai 
•'  noHseholder^^ 

But,  as  the  court  were  so  clear  against  the  orders - 
upon  the^V«/  objection,  as  to  allow  it  without  even 
hearin.^  .the  counsel  who  were  toar^ue  in  support  of 
it;  this  $econd  objection  was  not  discussed,  nor  even- 
entered  into.  ^ 

.Bates  re/*5MS  Gamble.  Saturday,  4th 

■"TPON  the  application  of  an  insolvent  debtor,  on  32  G.2.   ""^' 
^  c'l^l  13.  The  court  ordered  the  petitioning^  debtor  jngoUcot 
to  be  brotight  op  again  upon  the  latt  day  of  (his  term^  debtor  ou^ht 
( instead  of  the  first  day  of  the  following  term.)    For,  this  to  be  brought 
last  act  t  only  directs,  vi  general^  "  that  the  court  shall  upaiecond 
"by  order  or  rule  cause  the  petitioning  prisoner  to  be  *'°'®'  ;. 

"  brought  up  on  some  oth^.r  day  to  be  appointed  by  such  JP*J*^^;  ,-^ 
**  said  court,  some  time  at  furthest,  within  the  first  week  ^P*  '  ^  ^^'^ 
•''  of  the  term  next  following  the  time  of  such  examina- 
*'  tion:  Am^sooxek,  if  any  such  court  sAo// 50  think  fit'* 
And  as  these  persons  live  both  in  the  same  town^  and  the 
plarntifi'  has  already  had  a  copy  of  the  schedule  foarteen 
days  at  least  (as  the  act  requires,)  it  would  be  hard  to 
keep  the  defi^ndant  in  prison  during  the-  whole  long 
vacation. 

N.  B.  By  2  G.  2.C.  22.  §  9.  p.  424.  If  the  creditor 
be  not  satisfied^  but  shall  desire  further  time  to  in* 
form  himself,  the  court  shall  remand  the  prisoner^ 
and  appohit  another  day  some  time  uithin  the  first 
week  of  the  term  wjt  following-^  (which  was  the  for* 
ner  practice.)  But  the  present  act  leaves  the  time 
of  biinging  the  prisoner  up  again,  to  the  discretion 
of  the  court. 


[    1394  ] 
Tuesday,  7lh 


Glover  versus^  Black.  Tuesday, 

npH»  v^as  a  case  reberved  at  the  sittins^s  before  Lord  lTl\^l^\ 
*   MM^ld,  at  Guildhall,  after  Michaelmas  term  1762. 595, 399,  JSsi 
4^.J     Refeptmdfehtia   and  bottomree    interest  mult   be   expreisfy  mentioned  and 
spMAad  in  Jbe  poKc^ ;  bat  special  interest  in  gocKis  amy  be  given  h  evidence,  if 
tbvepMiiraf^Met  o^tbe  CMe  afaall  admit  of  it 
V01..IU.  t 
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It  ^as  an  action  on  the  case  upon  a  policy  of  insurance 
bearing  date  the  Idtb  of  December  1760,  made  on  gooi>s 
and  MEiiCHANDiZES  louden  or  to  be  louden  on  board  the 
good  ship  or  vessel  called  the  Denkam^  whereof  was 
roaster  Captain  fVilliam  Tryon,  "  at  and  from  Ben- 
**  GAL  to  any  ports  or  places  whatsoever  in  the  EaU 
"  Indies^  until hca* safe  arrival  in  London:^  which  policy 
was  under-written  by  the  defendant  for  2001.  for  a  pre- 
mium of  101.  per  cent. 

The  plaintiff  declared  for  a  total  loss. 

The  defendant  pleaded  the  general  issue. 

The  cause  coming  on  to  be  tried  at  Guildhall^  London^ 
pn  1st  December  176-2,  before  Lord  Man^ield,  it  appear- 
ed in  evidence, 

'  That  the  defendant  underwrote  the  policy  and  received 
the  premium,  as  stated  in  the  declaration. 

That  before  the  underwriting  of  the  policy,  the  plain- 
tiff had  lent  to  William  Tryon  the  master  of  the  ship, 
.    xjpON  TUB  Gooiis  then  loaden  and  to  be  loaden  on  board 
the  said  ship  on  account  of  the  said  William  TryoUy  the  sum 
of  7641. at  respondentia:  forwhich,aRE»FONDENTi\- 
bond  was  executed  by  Captain  Tryon^  and  one  Joseph 
Bustoll  to  the  plaintiff.     The  bond  was  in  common  form ; 
and  recited  **  that  the   above-named  Alphonsus  Glover 
"  had  on  the  day  of  the  date  lent  and  advanced  unto  the 
**  above  bounden  William  Tryon  the  sum  of  7641.  upon 
*'  THE  MERCUANorsES  AND   EFFECTS   lodcn  and  to  be 
"  laden  upon  the  account  of  the  said  William  Tryon,  on 
**  board  tne  good  ship  or  vessel  called  the  Denham,  of 
**  the  burthen  of  499  tons  or  thereabouts,  now  in  the 
•*  river  of  Thames,  whereof  he  the  said  Wiiliapi  Triton  i& 
••  the  commander."    And  the  condition  was,  •*  that  if 
•*  the  said  ship  should  with  all  convenient  speed  proceed 
*•  and  sail/rowi  and  out  of  the  said  river  of  Thames,  on  a. 
*'  voyage  to  any  parts  or  places  in  the  East  Indies,  China, 
**  Persia  or  elsewhere  beyond  the  Cape  of  Good  Hope, 
•*  and  from  thence  should  sail  and  return  into  the  said 
£  1395   3  **  ^^^^^  ^f  Thames,  at  or  before  the  end  or  expiration  of 
**  thirty-six  calendar  months,  to  be  accounted  from  the 
*'  day  of  the  date  of  these  presents;   and  that,  without 
*^  deviation  (the  dangers  and  casualties  of  the  seas  ex- 
*'  cepted;)  and  if  the  above-bounden  William  Tryon  and 
**  Joseph  Bustoll,  or  either  of  them,  their  or  either  of  their 
**  heirs,  executors  or  administrators  should  within  thirty 
**  days  next  after  the  said  ship  or  ves&el  should  be  ar- 
•*  rived  in  the  said  river  of  Thames  from  the  said  voyage,  * 
•'  or  at  the  end  and  expiration  of  the  said   thirty-six 
'*  months,  to  be  accounted  as  aforesaid  (which  of  the 
"  same  times  shall  first  and  nwt  happen)  well  and  truly 
y  pay  or  cause  to  be  paid  unto  the  said  Jlphonsus  Glover . 
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**  his  executors,  administrators  or  assigns,  the  sum  of 
•*  10081.  aud  9*.  of  lawful  money  of  Great  Britahf;  toge- 
"  their  with  121.  and  4s»of  like  lawful  money  by  the  month, 
"  and  so  in  proportion  for  a  greater  or  lesser  time  than 
'*  a  mouth,  for  all  such  time,  and  so  many  months  as 
••  shall  be  elapsed  and  run  out  of  the  said  thirty-six 
'*  months,  over  and  above  twenty  months  to  be  accounted 
**  from  the  date  of  these  presents;  or  if  in  the  said 
"  voyage,  and  within  the  said  tbirty-six  months  to  be 
**  accounted  as  aforesaid,  an  utter  loss  of  the  said 
*•  ship  by  fire,  enemy's  men  of  war,  or  any  other  casualty, 
"  shall  unavoidably  happen,  and  the  said  William  Tryon 
**  and  Joseph  Busioll  or  either  of  them,  their  or  either 
"  of  their  heirs,  executors  or  administrators  should 
*'  within  thirty«six  calendar  months  next  after  such  loss 
'*  pay  and  satisfy  unto  the  said  Alphonsm  Glover^  hia 
''  executors,  administrators  or  assigns  a^W  and  proper^' 
**  iionahle  average  on  all  the  goods  and  ^ects  of  the  said 
**  fVilliftm  Tryon  carried  from  England  on  board  the  said 
**  ship,  and  all  other  goods  and  effects  which  the  said 
'*  William  Tryon  shall  acquire  during  the  said  voyage^  and 
*'  shall  NOT  be  unavoidably  lost;  then  the  above-written 
*'  obligation  to  be  void ;  or  else  to  be  and  stand  in  full 
**  force,  virtue  and  effect." 

That  on  the  31st  of  March  1760,  the  said  ship  Denham 
was  at  Fort  Marlborough  in  the  East  Indies,  within  the  ^ 
limits  insured;  and  had  then  and  at  the  time  of  the  loss 
hereafter  mentioned,  divers,  goods  and  merchandizes  on 
board  her,  which  were  the  property  of  the  said  William 
Tryon,  and  of  greater  value  than  all  the  motuy  he  had 
bonouced. 

That  on  the  said  31st  of  March  1760,  the  said  ship, 
witli  her  lading  on  board  her,  was  burnt  at  Fort  Marl" 
borough  aforesaid ;  and  thereby  all  the  goods  and  mer- 
chandizes aforesaid  of  the  said  William  Tryon  trere  to- 
tally consumed  and  lost. 

Tmsproo/'beinggiven  of  the  plaintiff's  interest, 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  r    jjog  "I 
opinion  of  the  court  "  whether,   on  this  evidence,  the  ^  "* 

"  plaintiff  was  intitled  to  recover  on  this  policy." 

See  the  statute  of  19  G.  2.  c.  37»  §  5.  whereby  it 
is  enacted  **  that  all  money  to  be  lent  on  bot* 
^*  tomreeor  at  respondentia,  upon  any  ship  belong- 
"  ing  to  any  of  his  majesty's  subjects  bound  to  or 
"  from  the  East  Indies^  shall  be  lent  only  on  the 
*'  ship,  or  on  the  mtrchanaize  or  effects  6n  board  of 
**  such  ship:  and  shall  be^o  expessed  in  the -con* 
"  dition  of  the  bond ;  and  the  benefit  of  salvage 
**  shall  be  allowed  to  the  lender,  his  agents  or 
**  assigns;  wuo  alone  shall  have  a  right  to  make 

La  j 
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**  agsurtinee  on  the  money  so  hnU    And  no  hor" 

"  rower  of  money  on  bottomree,  or  Hi  refpondeniia 

"  shall  recover  more  on  any  assurance,  than  the 

"  value  of  his  interest  on  the  ship,  or  in  tlie  nier- 

•*  chandizes  or  effects  on  board :  extlmive  of  the 

*•  money    so    b<ir rowed.    And  in  case  it  shall 

"  appear  that  the  value  of  his  share  in  the  ship 

*•  or  in  the  effects  on  board  doth  not  anioont  to 

**  the/i///  sum  or  sums  he  hath  borrowed,  sucli 

**  borrower  shall  be  responsible  to  the  lender  for  so 

"  much  of  the  money  borrowed  as  he  bath  not 

**  laid  out  on  tl:\e    ship  or    inerchandises  laden 

••thereon,  with    lawful    interest  for   the  same, 

"  together  mth  the  assurance  and  all  other  charge* 

**  thereon,  in  the  proportion  the  money  not  hid 

*•  out  shall  bear  to  the  whole  money  lent,  not- 

♦*  withstanding  the  ship  and  merchandizes  be  to- 

"  tolly  lost" 

This  case  was  fit«t  argued  on  Tuesday  Isfc  of  Fehruanf 

1763,  by  Mr.  Yate%  for  the  plaintiff,  and  Mr,  Hnrvei/  for 

the  defendant ;  and   stgain  on  Tuesday  5>0th  of  Jpril^hy 

Mr.  Morton  for  the  plaintiff,  and  Mr.  Soticitor  General' 

(Norton)  for  the  defendant. 

The  counsel  for  the  plaintiff  insisted  that  the  leader 
of  this  money  had  an  imtehbst  in  the  goods,  though 
they  were  the  property  of  the  borrower :  tte  lender  is  the 
trader^  against  the  risque  of  the  sea. 

Respondentia  is  an  interest  that  maybe  insured :  and  it 
is  not  necessary  to  specify  in  the  policy,  **  that  it  is^a 
•*  respondentia  interest  only,  which  is  insured."  It  appears 
by  19  G.  2.  c.  37.  §  5.  that  a  respondentia  interest  may  be 
iniureil  as  merchandize:  VLiidlhis  insurance  is  upon  goods 
and  merchandize. 

Here  could  be  no  fraud:  nor  is  any  pretence  of  fraud 
proved.  If  the  insurer  had  had  a  double  interest,  both  of 
goods  and  of  respondentia,  the  insurance  would  have 
covered  both. 

(1397    3     They  cited  Godin  et  al.  v.  the  London  Assurance  Corn- 
Vide  ante,    panyt*  where  Meibohm  and  Tamez  had  both  of  them 
VqK  1.  p.  489.  consigned  goods  to  Amyand ;  and  both  insured :  and  it  waa 
holden  that  as  each  had  a  separate  interest,  each  might 
insure. 

The  counsel  for  the  defendant  insisted ,  that  the  /en- 
der  of  money  upon  respotidentia  has  mo  interest  at  all  in 
the  goods  that  the  borrower  either  carries  out  or  may  ac- 
quire in  India  :  and  consequently,  he  can  not  insure  them. 
The  borrower  had  the  whole  disposal  of  them  :  he  was  only 
bound  to  allow  for  the  salvage,  if  any  happened  upon  the 
loss  of  them.    The  whole  of  the  bond  turns  upoa  the 
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€HTp'^  returning  in  safety, 
with  the  goods. 

This  therefore  differs  greatly  from  a  worfgflge,  where 
the  thing  mbrtgaged  h  bound  to  the  payment  of  the  debt ; 
and  therefore  a  property  in  the  thing  mortgaged  is  vested 
in  the  mortgagee,  and  he  may  insure  it:  wbereasjthe/eit- 
der  on  mpondentia  has  no  sort  of  property  or  interest, 
either  general  or  special,  in  the  gaodi. 

Upon  East  India  voyages,  five  things  may  be  insured ; 
viz<,  goodu,  respondentia,  bottomree,  freight,  and  the  ship 
itself :  hut  it  is  absolutely  necessary  that  each  be  parti^ 
culatltf  spRCiFiED  inthepolicj/:  and  the respondi^ntia  inters- 
est  in  tliis  case  ought  to  have  been  so.  For,  an  insurance 
on  a  ship  is  no  insurance  affreight,  though  it  he  the  same 
owner:  much  less  is  the  general  insurance  on  goo^.r,  the 
property  of  one  person,  an  insurance  of  a  reipondentia* 
interest  of  another  person. 

An  insurance  on  goods  can  only  mean  such  interest  as 
the  proprietor  of  the  goods  had :  and  here  the  property 
and  possession  both  remained  in  Captain  Tryon  only. 

The  under-writer  ou^ht  lo  be  apprized  what  it  is, 
that  he  does  insure :  and  it  is  extremely  easy  for  the  iw- 
iured  to  specify  this  particular  interest.  But  the  insurer 
can  not  otherwise  be  apprized  of  it:  and  it  would  be 
most  unreasonable  that  the  insured  should  avail  himself 
of  a  co/7ce(i/f(/ particular  interest,  under  a  ge/iera/ expres- 
sion, CON  THAR  Y  to  custofH  a  fid  usoge. 

There  is  a  settled  known  form  of  insuring  the  respon- 
dentia  ^nd  the  bottomree  interest  specifically  and  nominatim. 
And  this  is  the  very  first  instance  of  sucii  a  claim  as 
this,  except  that  of  one  Mr.  Edwards,  of  a  loss  founded 
upon  a  respondentut'bond  :  but  there  the  insurers  refused  f  1398  2 
to  pay  it:  and  Edwards  aequie^ced,  and  received  back 
bispfemium. 

Tbe  custom  of  all  insurances  is  to  mention  the  thing 
insured  precisely  :  and  a  strong  reason  why  it  ought  to 
be  ascertained,  \B,  because  the  rowrs^?  of  returning  the  pre- 
mium, or  part  of  it,  differs  according  to  tne  different  na- 
ture of  the  thing  insured.  The  under-Writer  returns  to 
the  insured  so  much  of  the  premium  as  there  was,  iu 
fact^  no  risque  upon.  But  there  would  be  an  end  of  all 
chance  of  that,  if  the  lender  of  money  on  respondentia 
could  insure  it  as  goods  :  for,  ;/the  ship  came  home  safe, 
he  might  *rfceit^ /(IS  WHOLE  phkmiumback,  ui>on  shew-  [^Leg^e,  re- 
ing"  that  he  had  no  goods  on  board  ;"  and  yet  might  keep  coyci.] 
this  his  respondentia  interest  in  PJiTxo,  to  claim  upon 
it,  in  case  the  ship  should  be  (as  it  was  here  in  fact)  lost. 
Therefore  proof  of  SiregMndentia-interest  gnly  is  no  evi- 
dence to  subject  the  insurer  to  the  payment  of  the  mo- 
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I763w      ney  thus  pretended  to  be  insured  by  the  lender  without 
GLOvpR     specifying  it. 

y^  According  to  the  latitude  here  taken,  the  insured  might 

BLACK,  ni^ke  bis  election  after  the  event ;  and  it  would  lie  quite 
open  io  fraud  and  uncertainty ^  if  he  should  he  left  to  de* 
clare  id  future,  what  it  was  that  he  meant  to  insure,  after 
the  event  has  happened.  This  can  not  hut  be  introduce 
tive  of  fraud. 

Nay  further,  this  is  a  fraud.  This  money  lent  is  to 
be  repaid  on  the  relurn  of  the  ship  to  the  port  of  London ; 
the'nsque  is  "at  aod/rom  London  to  London  ;*'  whereas 
the  present  insurance  is  only  "  at  and  from  Bengal 
•*  to  London;**  which  is  enough  to  answer  for  the  safe 
bringing  home  of  Glovers  goods  from  India ;  but  was 
only  an  insurance  of  half  his  respondentiaAnttresi;  as  an 
insurer  on  respondentia  runs  the  risque  of  the  n^hole  voy- 
age. Therefore  it  never  was  originally  intended  to  incUde 
the  respondentia  interest  in  the  present  policy.  So  that 
here  is  an  apparent  fraud  upon  the  face  of  the  policy. 

By  19  ^.  *2.  c.  37.  (which  was  made  to  prevent  wager- 
ing policies,)  the  insured  ought  to  have  an  interest  on 
(oara,  equal  to  the  sum  insured.  In  respondetitia  insurant 
ces  there  is  always  a  clause  **  that  the  respondentia-hond 
^'  shall  of  itself  be  a  proof  that  there  is  such  an  interest 
*'  on  board  :*'  and  the  prsmium  ia  accordingly.  Many  in- 
surers will  not  insure  respondentia  interest  at  all:  and 
that  very  circumstance  proves  that  it  ought  to  be  $p€cifi^ 
tally  named* 
r  I  jQQ  1  In  case  of  a  general  average^  the  insurers  of  a  responflen* 
^  ^  iM-interest  never  contribute :  the  average  is  always  con<» 

tributed  to  by  the  insurers  on  the  goods^ 

In  Godifis  case,  both  the  insured  bad  a  property  in  the 
goods.  But  that  case  is  by  no  means  a  proof  ''that  a  re<- 
*'  pondentia  interest  can  be  insured  as^  goods** 

Therefore  they  concluded  that  the  pUuntiff  can  not  re- 
cover upon  this  policy,  without  shewing  some  interest  in 
the  GOODS. 

The  pouNSEL  for  the  plaintiff,  in  reply,  said  this  was 
the  plainest  case  possible. 

Before  19  G.  2.  c.  37.  Any  man  might  have  been  insur- 
ed, though  he  had  no  interest  at  all.   Since  that  act,  it  is 
•  Sect  5«        necessary  to  prove  an  interest.* 

A  respondentiaAwiereBt  is  an  interest :  and  there  is  no 
more  reason  for  specifying  thi$  interest,  than  for  specify- 
ing the  f€/r^/cu/^ir  sorts  of  goods  insured.  The  plaintiff 
was  a  creditor  upon  the  voyage :  apd  he  has  proved  his 
loss  « 

The  under-writer  could  not  have  been  in  abetter  case, 
if  he  had  knou:H  what  sort  of  interest  the  plaintiff  bad^ 
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tkan  if  he  did  not  know  it;  nor  could  be  have  expected      1^53 
a  hrg^primim.  glofbiI 

It  may  perhaps  sonietimes  be  the  interest  of  the  re^         ^^ 
/wiNiMA'tf  creditor,  to  name  it  id  the  policy;  because  it     ^i^^Q^i 
ftees  from  average,  and  he  is  yet  intitled  to  the  benefit 
of  salvage. 

As  to  fraud— The  lender  might  have  been  satisfied  to 
stand  bis  own  insurer  outwards ;  and  might  afterwards 
see  reason  to  insure  his  interest  homewards.  But  no  fraud 
appears  ;  nor  was  there  the  least  attempt  to  prove  any  : 
therefore  none  shall  be  presumed  or  imagined. 

Thb  court  took  some  time  to  think  of  this 
case.    And  now 

Lord  Mansfield  delivered  their  resolution  : 
(wbich»  be  said,  they  had  very  fully  considered.) 

He  owned,  that  at  the  trial,  and  also  since,  upon  the 
argument  here,  he  did  lean  to  support  this  insurance : 
and  bis  reason  for  so  doing  was,  that  he  was  satisfied  of 
Its  being  a  fair  insurance ;  and  that  the  doubt  which  had  r  «  y^  -■ 
arisen  upon  it  was  only  occasioned  by  a  slip  in  omitting  L  '^^  J 
to  specify  (as  it  was  intended  to  have  been  done)  "  that 
**  this  was  a  respondentia  interest" 

The  ground  of  supporting  this  insurance,  if  it  could  [4  East.  8f  4.] 
have  been  supported,  was  a  clause  of  the  act  of  19  G.  2. 
c.  37.  viz.  the  dth  ^section ;  which  runs  iir  these  words«» 
**  that  all  and  every  sum  and  sums  of  money  to  be  lent 
'*  on  bottomry  or  at  respondentia  upon  any  nhip  or  ships 
'*  belonging  to  any  of  his  majesty^s  subjects  bound  to  or 
**  from  the  Eait  Indies^  shall  be  lent  onl^  on  the  ship^  or 
*'  on  the  merchandizB  or  effects  laden  or  to  be  laden  oo  board 
^  of  such  ship ;  and  shall  be  so  expressed  in  condition  of 
**  the  bond ;  and  the  bene/ii  0/ salvage  shall  be  alloaed  io 
**  ike  lender  bis  agents  or  assigns,  tr^o  a?oi/e  shall  have  a 
'*  right  to  make  assurance  on  the  money  so  lent.  And 
'*  no  borroxeer  of  money  on  bottomree  or  at  respondentia 
^  as  aforesaid  siiall  recover  morct  on  any  assurance,  than 
*'  the  value  of  bis  interest  on  the  ship  or  in  the  merchan* 
**  dizes  or  effects  laden  on  board  of  such  ship ;  exclusive 
"  of  the  money  so  borrowed  :  and  in  case  it  shall  appear 
'*  that  the  value  of  his  share  in  the  ship  or  in  the  nier- 
**  chandizes  or  effects  laden  on  board  doth  not  amount 
**  to  the  full  sura  or  sums  he  hath  borrowed  a%  aforesaid, 
'*  such  borrower  shall  be  responsible  to  the  lender  for  so 
*'  much  of  the  money  borrowed  as  he  hath  not  laid  out 
**  on  the  ship  or  merchandizes^ laden  thereon,  with  law-* 
*'.  ful  interest  for  the  same,  together  with  the  assuran-^. 
''  ces  and  all  other  chaises  thereon,  in  the  proportion 
•*  the  money  not  laid  out  shall  bear  to  the  whole  money 
'^  lent,  notwithstanding  the  ship  and  merchandizes  be 
"  totally  lost," 
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1763.  Now  this  act,  to  the  purpose  of  mura ^ce,  considers 

GLOVER      the  botrower  as  havinpra  right  to  insure  oniy  for  /Acsur- 
v;  PLUS  value  over  and  above  the  money  he  has   borrowed 

BLACK,  on  l)ottomreeor  at  respondentia,  AwA  lenders  at  re$pon-' 
dentia  or  on  bottomree  may,  to  many  purposed,  be  said  to 
'  have  a  lien. 
•  Yet  we  are  all  very  well  satisfied,  after  a  more  par- 
ticular consideration,  ''  that  this  act  ofpHrliament  n^v^ 
'*  meant  or  intended  to  make  any  alteration  iu  the  mamner 
'•  of  insurances.  Its  t'lW was  to  prevent  gaming  or  wagers 
"  ing  policies,  where  the  insurer  had  wo  interest  at  ail, 
**  And  if  the  lender  of  money  at  respondentia  was  to  be 
**  at  liberty  to  insure  for  more  than  his  whok  interest,  it 
**  would  be  a  gaming  policy  :  for,  it  is  obvious,  that  if  he 
'*  could  insure  all  the  goods,  and  insure  bis  respondentia 
**  interest  besides,  this  wouldamountto  an  insurance  be* 
"  yond  his  whole  interest. 

[1 40 1  1  ^^^  *^^  considers  the  form  of  the  policies  j  ust  as  they 
Vide  I.  C  stood  before  the  making  of  it;  and  provides,  ♦  that  on 
all  actions  brought  on  policies  of  assurance,  the  plaintiff 
or  bis  attorney  or  agent  shall,  within  fifteen  days  after  b€ 
shall  be  required  by  the  defendant  or  his  attorney  or 
agent,  declare  in  writing*'  what  sum  or  sums  he  hath 
"  assured  or  caused  to  be  assured  in  the  whole,  and 
"  what  sum  he  hath  borrowed  at  respondentia  or  hot*- 
"  tomry  for  the  voyage  or  any  part  of  the  voyage  in  ques* 
"  tion  in  such  suitor  action."  And  in  describing  re«- 
;707ide/i/ia'interest,  it  gives  the  lender  alom  a  right  tomake 
insurance  on  the  money  lent.    So  that  this  act  left  it  .upon 

the  PRACTICE. 

His  lordship  said,  he  had  looked  into  the  practice ;  and 
he  found  that  bottomree  and  respondentia  are  a  particular 
species  of  insurance  in  themselves,  and  have  taken  a  par^' 
ticufar  denomination :  and  he  could  not  find  even  a  die- 
turn,  in  any  writer,  foreign  or  domestic,  "  that  the  respoti- 
**  dentia-cvedhoT  may  insure  upon  the  goods  ASgoods.^ 
And  iu  this  verycase,  the  respondent  ia-'mtere^t  was  intend- 
ed to  have  been  specified ;  but  was  omitted  to  be  so,  by 
mistake. 

He  declared,  that  he  found,  by  talking  with  intelligent 
persons  very  conversant  in  the  knowledge  and  practice 
of  insurances,  "  that  they  always  do  mention  respondentia 
"  interest  whenever  they  mean  to  insure  it." 

I'his  their  present  determination  wouki  not,  be  said, 
interfere  with  that  of  Godin  et  aL  v.  London  Assurance 
Company^  with  regard  to  a  lien  on  the  goods ;  because  Mm 
kind  of  interest  has  taken  a  particuhir  denoii»inatioii. 

It  might  be  grea^tly  inconvenient,  to  iotrodhice-  a  |Mrac- 
tice  contrary  to  general  usage.  Aim!  there  may  be  some 
opening  to  fraud  if  it  Be  not  specified. 
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He  declan)d  the  ground  of  the  present  resolution  to  be  17(;3, 

tbin — "  that  i|  ta  tstublishtd  now,  as  the  law  and  practice  Q^ovt  r 

•*  of  merckuHts.thH   BESFOHUBvri a  and  bottomree  ^^ 

•'  mu»i  be  meniioHedand  tpecified  \n  the   policy   of  in»u-  ^j^^cK. 
"  ranee/'     But  he  declared,  at  the  aaine  time,  that  they 
did  not  mean  to  determine generalij^^  "  that  Hospecialiu" 

"  UreH  in  goodi  roay  be  given  in  evidence,  in  other  cases  .    .     . 

"  tblin  those  of  rupondentia  and  bottomree^  if  the  circura-  ^  "'  *'   -^ 
^  stances  of  the  case  shall  admit  of  it." 

Plaintiff  to  be  nonsuited.   , 

[    1402  1 
Mayor  of  Yarmouth  versus  Eaton.  Tuevdaj,  7th 

T____,  ,  June,  1763. 

HIS  was  an  action  upon  the  case  on  aunrnpsit.     The  ^oij  thorough 
declaration  contained  ten  counts;    which,  in   sub- rrquireia 
stance,  amounted  to  no  more  than  ihUt  that  the  plaintiffs  connideratioa 
and  those  whose  estate  they  have,  have  had  and  received,  tobcihcwn, 
and  been  used  and  accustomed,  and  have  a  right  4abave  {J^'j^JJ^^^^ 
sud  receive  a  certam  toll  upon  exportation  of  corn'and  if;  became 
grain  from  their  pore  of  Grtat  Yarmouth  to  parts  b^oud  ir  is  agaiost 
sea:  add  that  Uie  defendant  exported  certain  quantities  ««'"™oa 
of  corn  and  grain,  without  paying  the  toil.  "»**'• 

The  defendant  demurretl  specially  to  the  six  first 
cmiBts,  and  also  to  the  ninth  :  and  to  the  7tb,  8th,  and 
10th  be  pleaded  the  general  issue,  *'noH  assumpsit.'* 

The  plaintitFa  joined  in  demurrer,  upon  the  other  seven 
counts. 

The  present  argument  turned  singly  upon  the  cause  r^^  j  ^^^ 
of  demurrer  to  the  first  count,  (which  same  cause  was  618^564,  ssV. 
also  assigned  in  the  other    six  demurrers.)      So  that  it  S  Vei.  jiui- 
will  be  sufficient,  if  this  first  count  be  imrticularly  stated^  660.] 
without  meddling  with  the  rest. 

It  was  in  these  words— ••  Whereas  the  borough  of 
"  Great  Yarmouth  in  the  county  aforesaid  now  is,  and 
"  from  time  whereof  the  memory  of  man  is  not  to  the 
*'  contrary,  bath  been  an  ancient  borough  ;  and  whereas 
*'  the  said  mayor,  aldermen,  burgesses  and  commonalty 
"  of  the  borough  of  GVff// Formoi«<Aaforesaid,on  the  first 
**  day  of  May  in  the  year  of  our  Lord  175^,  and  i^ng  be- 
*' fore  and  ever  since,  had  and  received,  and  have  used 
''  and  been  accustomed  and  of  right  ought  to  have  had 
''  and  received,  and  still  of  right  ought  lo  have  and  re« 
**  ceive  a  certain  duty  or  toll,  called  nieasuraget  of, 
"  and  from  every  merchant  exporting  corn  or  grain, 
'*  itt  any  ship  or  vessel,  from  tlie  port  of  Great  Yarmouth 
*^  aforesaid  to  parts  beyond  the  seas^  to. wit,  two  pence 
*'  by  the  last  for  every  last  of  corn  or  grain  measured  and 
**  exported  as  aforesaid  ;  the  said  mayor,  aldermen,  bur- 
**  gesses  and  commoimlty  in  fact  say,  that  the  si^id  Ckris^ 
*f  Hpher  £4[/(Mr,  between  the  said  first  day  of  May  in 
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•  -^o       -•  the  year  of  our  Lord  1752,  and  the  first  day  of  ^pn7  in 


YA.R- 
HOOTH 

XATOK. 


^  the  year  of  our  Lord  17 61^  being  a  merchant  expdrt- 
•*^J^"  '*  ^"8  ^  aforesaid,  did  export,  in  certain  Bhips  or  vessel* 
'*'*"'  ••  from  the  port  of  Great  Yarmouth  aforesaid  to  parts 
♦•  beyond  ♦the  seas,  divers  lasts  of  corrt  and  grain,  to  wit, 
«'  30,000  lasts  of  corn  and  30,000  lasts  of  grain  measured: 
•■  by  reason  of  which  said  premises,  the  said  Chrhtopluf 
«*  Eaton  became  liable  to  pay  to  the  said  mayor,  alder- 
**  men,  burgesses  and  commonalty  the  sum  of  5001.  of 
«*  lawful  money  of  Great  Britain^  being  two  pence  by 
"  the  last  for  every  last  of  the  said  corn  and  ^rain  so  ex- 
"  ported  by  him  as  aforesaid,  that  is  to  say,  at  Great 
"  Yannotdh  aforesaid  ;  and  being  so  liable,  the  said  CAm- 
"  tfipher^  in  consideration  thereof,  afterwards,  to  wit,  on 
«  the  same  first  day  oiJpril  in  the  year  of  our  Lord  1762. 
"  at  Great  Yarmouth  aforesaid,  undertook,  and  to  the 
".  said  mayor,  aldermen,  burgesses  and  commonalty  then 
•*  and  there  faithfully  promised  to  pay  to  them  the  said 
**  sum  of  6001.  when  he  should  be  thereunto  afterwards 
**  required," 

The  SPECIAL  cause  of  demurrer  was  assigned  by  the 
defendant  in  the  following  words— "And  for  causes  of 
•«  this  demurrer  in  law,  the  said  Christoplur,  according 
"  to  the  statute  in  such  case  made  and  provided,  assigns 
**  tlie  following  objections,  that  is  to  say,  for  that  the 
**  said  mayor,  aldermen,  burgesses  and  commonalty  have 
"  KOT  shewn  or  alledged,  in  the  said  first  six  counts  of 
"  the  above  declaration,  or  in  any  of  those  counts,  aky 
"  BENEFIT  wAtcA  rtfMtd  CORPORATION  perform  or  are 
«•  bound  to  perform  to  the  public,  or  any  cause  or  con- 
**  siDEttATiON  whatsoever  upon  which  their  pretended 
**  prescription  is  founded:  and  for  that  the  said  six 
*•  counts  are  and  each  of  them  is,  in  other  respects,  insufii- 
"  cient  and  defective  in  form,  Ssc.'* 

The  single  question  upon  this  demurrer  was,  **  whe- 
••  ther  it  was  incumbent  upon  the  plaintiff",  in  this  action 
"  oil  assumpsit,  to  set  forth  in  his  declaration  a  consi- 
"  DERATION  for  the  toll  which  he  demands." 

It  W£S  argued,  first,  on  Friday  the  5^9 th  of  Jpril  last, 
by  Mr.  Yates  for  the  defendant,  and  Mr.  Wallace  for 
the  plaintiff;  and  again  now,  by  Mr.  Willes  for  the  de- 
fendant, and  Mr.  Solicitor  n  eral  (Norton)  for  the 
plaintiff. 

The  counsel  for  the  defendant  argued  that  as  this 
was  not  an  action  brought  against  a  wrong-doer,  for  a 
tort ;  but  an  action  grounded  upon  ^dtmandofa  right, 
it  was  necessary  for  the  plaintiff  to  shew  a  consideration 
for  the  right  he  demands  :  and  to  prove  the  distinction 
between  actions  against  wrong-doers,  for  torts ;  and  actions 
which  demai^  a  right ;  they  cited  Owen  lOSf,E9cot  ags^inst 
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ttoyreny,  in  U.  R,    Aad  it  is  more  especially  necessary^      1763 
in  the  present  case,  as  ihis  is  a  ♦claim  against  the  general  mayor  of 
and  common  right  of  the  subject,  which  is   antecedent       yar- 
tp  every  usage  and  piescription  ;  and   grounded  upon     wouTtf 
a  prescription  which  affects  the  public. 

To  support  this  manner  of  reasoning,  tbey  cited  Cro^     batok 
Jac,^l3.  Buckingham  v.  Costendinc  :  where  a  declaration 
in  assurnpiit  was  holden  to  be  ill,  because  it  did  not  shew 
for  what  cause  the  debt  became  due. 

And  they  observed  that  a  man  can  not  prescribe  to 
have  thorough'toll  without  alledging  a  special  consider^ 
ation. 

Tbey  cited  and  argued  from  the  cases  in  -iRo.  6r.5M. 
title  Tolt^  letter  B.pll.  Sir  William  Jones  162.Uoy  v.  Cor- 
poration  ofBosfon.  Moore  574.  Smith  v.  Shepherd.  1  Mod^ 
47.  Haspurt^ud  Wills,  I  ModAO^.  Warren  and  Prideaux. 
flLet.  m.  Prideauxy.  Warne  S.C.  2  Lutw.  1519.  Wiikes  v. 
if/riy  ;  and  a  Sir  J.  5. 12^28.  Sarjent  v.Reed.  And  4  Mod. 
319.  Warrington  v.  jUo^/ey,. proves,  tbey  said,  that  some 
reason  ought  to  be  shewn  why  this  duty  is  claimed.  So 
also  does  the  case  of  the  Mayor  of  Nottingham  v.  Lam'  rf^i,  hq*  -i 
bert,  11,  12  G. 2.  in  C.  B.  on  a  special  verdict:  where,  '  '^ 
po  consideration  appearing,  the  court  foouldnot  intend  any^ 
and  gavejudgmfHt  against  the  plaintiff. 

There  is  no  difference,  they  said,  between  its  being 
upon  a  declaration,  and  its  being  fipon  a  plea  ;  where  the 
.  question  turns  upon  a  claim  of  right ;  especially,  where 
the  claim  is  against  the  general  right  of  the  subject. 

They  made    a  difference  between    prescriptions   for . 
private  rights  and  prescriptions  that  affect  the  public. 
^They  admitted,  that  in  the  former,  a  consideration  ma^ 
he  implied :  hut  in  the  latter,  vl  suiBcient  consideration 
must  be  shewn. 

They  admitted  also,  that  even  in  thi%  case,  if  it  had 
appeared  upon  the  declaration,  **  that  the  corporation 
*•  were  owneks  o/" Me porf,"  that  would  have  been  aiti/^ 
cient  consideration. 
But  it  does  not  appear  any  where  upon  this  declaration, 
'  even  that  the  corporation  are  owners  of  the  port :  the 
public  are  the  owners  of  it.  And  the  implied  considera- 
tion for  a  port-duty  can  only  be  where  the  plaintiff 
is  owner  of  the  port,  21  H.  1. 40.  Hob.  175.  Topsalt  v. 
Ferrers. 

The  counsel  for  the  plaintiffs  answered,  that  tho^ 
rough  toll  has  no  similitude  to  the  present  case  :  that  is 
for  passing  through  a  town,  in  the  highway ;  which,  by 
common  law  and  common  right,  in  free  to  txery  body,  r    aaq^  "| 
Therefore  it  may  there  be  necessary  to  alledge  a  special  L  -* 

consideration. 
But  the  present  tzsii  iiiihizt  a  considerations  it  it  a 
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1763.      V^^  granted  to  the  corporation ;  and  was  made  out  of 
MAYOR  of  P^^ote property.    The  public  therefore  in  this  case  enjoys 
Rbeii^t  which  it  had  no  pretence  of  claim  to,  by  com* 
mon  law  :  and  this  alone  is  a  sufficient  consideration. 

2  Lutw.\biQ.  Wilkei  v.  KirOy  is  the  same  point  as  the 
present :  and  though  that  case  was  not  determined,  yet 
the  court  strongly  inclined  "  that  the  owner  of  a  port  may 
"  have  a  toll  by  prescription,  without  atledging  any 
**  consideration^^ 

But  3  Lev.  37«  Mayor  and  Commonally  of  London  v. 
Hunt,\n  the JEacAei/tfer  chamber,  is  in  point.  It  was  tfi5t/m/7- 
sit  for  weighage  of  goods  brought  into  the  port  of  iewi- 
dent  and  objection  was  Uiken,  '*  that  there  was  no  con* 
"  sideration  for  the  duty."  But  it  was  resolved  "  that  the 
**  defendant  had  the  liberty  of  bringing  them  into  port ; 
''  which  is  a  place  of  safety,  and  it  therefore  implies  a 
"  consideration  in  itself." 

And  so  also  was  a  late  case  in  C.  B.  The  Corporation 
ofExfttrv.  Triidet^  Tr.  3-2,  33  G.  2  :  where  the  title  to 
the  toll  was  set  out  precisely  as  it  is  here ;  and  the  defen- 
dant demurred  generally  to  the  declaration.  The  case 
was  twice  or  thrice  argued  upon  this  very  objection  now 
taken  here,  "  that  no  consideration  for  the  duty  was  set 
**  forth  :'*  and  all  the  objections  there  taken  (which  were 
the  same  as  were  now  taken)  were  overruled  :  and  it 
was  holden/'  that  if  it  had  gone  to  a  trial,  the  plaintiff 
"  must  have  proved  a  title  ;  and  that  a  liberty  to  bring 
"  goods  into  a  port  is  in  itself  2l  good  consideration  for  the 
«  toll." 

As  to  its  not  appearing  upon  the  face  of  the  declara- 
tion *^  that  the  corporation  are  ownkrs  of  the  port  ;" — 
we  have  shewn  "  that  they  have  always  been  accustom- 
**  ed  to  receive  the  toll,  and  that  they  always  have  received 
**  it,  and  that  they  are  intitkd  to  receive  it ;"  and  all  this 
must  have  been  proved  at  the  trial,  if  it  had  gone  on  to 
a  trial:  and  ^ their  being  owners  of  the  port  w<iSMere^- 
sary^  it  must  have  been  proved  at  the  trial. 

tiuty  however,  a  person  may  be  iniitled  to  the  toll, 
without  being  ojTwcr  of  the  port:  for,  the  crown  may  sure- 
ly grant  the  duty^  tboujgh  they  retain  the  port ;  and  the 
grantee  may  prescribe  for  it 

This  is  good  enough,  on  demurrer :  it  is  not  assigned 
for  cause  of  demurrer  ;  and  it  is  therefore  upon  the  same 
foot  as  if  it  was  a  general  demurrer;  In  assumpsit^  the 
debt  is  theconsidei-ation.  Hibbert  v.  Courthorpe,  Cartk 
276. 

The  COUNSEL  for  the  defendant,  in  reply,  admitted 
that  if  goods  are  brought  into  a  port  and  unladed,  a  con- 
sideration for  the  duty  to  the  owner  of  the  port  shall  be 
implied.    But  here  the  plaintiflk  do  not  shew  that  they 
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had  awy  tart  of  right  to  the  port,  or  any  thin^j  to  do  with      1763. 
it.    The  cases,  therefore,  where  the  plaintiffb  had  a  right  ma  yor  of 
to  the  port,  do  not  app^y  to  this  case,  where  they;  hare       tar- 
ilfiot.   ,But  cases  of  thoroagh-toll  sre  apphcaMe  to  the    ^outii 
present  case  ;  as  they  prove**  that  a  puMc  rfght  can  not         y^ 
**  be  abridged  v/\t\io\it  a  consideration.  "     And  thoncrh    baton. 
in  private  prescriptions,  a  consideration  may  be  implied ; 
yet  in  those  which  goto  the  abridgment  of  pi/Wic  rights, 
it  is  not  so. 

The  only  case  in  point  cited  on  their  side  is  that  of  the 
Mayor  of  Exeter  v.  Trinlet :  but  it  is  a  single  case;  and 
is  contrary  to  that  of  Me  Mtxyor  ofNottingham  v.  Lambert  ; 
and  was  on  general  demurrer,  whereas  this  is  on  special 
demurrer,  for  this  cause  particularly  assigned.  Upon  a 
general  demurrer,  the  court  might  not  consider  h  as  mat- 
ter of  substance. 

If  the  crown  could  grant  the  duty,  reserving  the  port  ; 
yet  the  plaintiffs  mustsAezz?  thegr<inf. 

Lord  MA»8FiEi.n— .This  is  a  very  plain  case, 
indeed*  The  plaintiffs  set  out  that  they  have  a  right, 
by  prescription,  to  the  port-duties  of  Yarmouth. 

The  question  is,  **  whether  they  are  obliged  to  set  out 
**  a  consideration.^ 

The  only  cases  like  the  present,  are  cases  for  port  [Po»t.  1407. 
duties :  the  rest  are  all'oiif  of  the  case.  ^  *'*^*  ^-5 

The  MAKiKG  A  POUT  isUtelfR  consideration.  It  is  a 
self-evident  convenience  to  the  aierchant:  it  speaks  for 
itselfl  It  may  never  require  repair:  therefore  I  do  not 
know  that  it  is  necessary  to  shew  repair. 

The  ownership  of  the  soil  is  out  of  the  case. 

But  here  is  a  precedent  in  pointy  established  by  a  judg-  ^  14f07    ] 
ment  of  a  court  in   We^tminster-hall^  upon  solemn  argu- 
ment, and  after  considering  all  the  former  cases  and  pre- 
cedents: and  this  precedent  is  punctually  followed  in  the 
present  case. 

This  alone  would  be  sufficient,  if  the  reason  of  the 
thing  was  not  so  strong  as  it  is.  (a) 


(a)  Vide  2  Vez.  621.  that  petit  customs  are  different 
from  tolls,  per  Ld.  Hardwicke ;  and  vide  4  Com.  408.  ace. . 
Note,  that  the  case  in  2  fVils.  on  which  this  was  deter- 
mined, arose  upon  a  prescription  for  the  former,  and  not 
for  toiby  as  in  this  case;  and  it  seems  contrary  to  prm« 
ciples  and  all  former  authorities,  that  a  title  to  the  latter 
shoEiiUbe  maintained  with  a  consideration ;  and  it  is  also 
observable  that  the  case  in  2  Wils.  was  determined  on  a 
special  and  this  on  a  general  demurrer;  and  N.  B.  the 

?etit   customs  were  confirmed  by  act  of  parliament. 
^or8t.Vig.ofCu9t.9ff. 
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Mr.  Justice  Denibon  also  thought  it  good,  Dot'^ 
withstanding  the  special  demurrer. 

He  thought  the  title  sufficiently  shewn.  A  port  may 
not  want  repair  in  200  years. 

The  declaration  shews  a  prescriptive  title  time  out  hf 
mind  for  these  port-duties.  The  consideration  is  self- 
evident  ;  viz.  the  benefit  to  (he  subject.  It  is  not  necessary 
to  shew  that  the  corporation  are  owkers  of  the  soil,  or 
repair  it.  It  is  not  now  necessary  to  shew  repairs  of  s^ 
pew  in  a  church ;  because  it  may  scarce  ever  tsant  re- 
pairing. 

And  here  is  an  established  precedent^  besides  the  selC- 
evident  consideration.  This  is  not  like  the  case  of  toll* 
thorough. 

Mr.  Ju.4tice'  Wilmot  remembered  the  case  of 
the  Mayor  of  Nottingham  v.  Lambert ;  and  observed*  that 
though  that  was  said  there,  ''  that  tlie  plaintiffs  could 
"  not  have  recovered,  for  want  of  shewing  that  the  cor- 
••  poration  were  lords  of  the  manor,"  yet  it  could  not 
alterthe  judgment  in  that  case. 

As  to  the  connderation^lt  was  most  fully  settled  in 
the  case  oithe  Mayor  of  Exeter  v.  Trin/et :  it  was  clearly 
held,  "  that  in  a  toH^norovgh^  a  consideration  must  be 
*'  shewn,  because  agaiW  common  right:  but  that  zport* 
"  duty  did  of  itself  imply  a  consideration,  to  support  it.'* 
This  I  take  to  be  settled. 
..'  The  next  question  is,  "  Whether  the  corporation  have 
"  shewn  a  title  to  receive  it."  And  I  think,  there  is 
such  a  title  shewn. 

The  crowk  has  a  right  to  create  (i)  the  duty,  and  to 
grant  (c)    the   duty    to  another.     This    prescription  is 
equivalent  to  such  a  grant ;  and  pre-supposes  it. 
PerCur\ 

Judgment  for  the  Plaintiffs. 
L  H08  3  But  Mr.  JTiV/e^prayed  leave  to  withdraw  bis  demurrer,. 
and  to  have  leave  to  plead :  which  the  court  thought 
{"easonable:  and  Mr.  Solicitor  General  consenting,  (though 
it  was  asked  late,  and  after  a  rul^  "  to  plead  as  they 
"  would  stand  by :")  the  court  granted. 

Lord  Mansfield — Well!  I  hope  the  precedent 
of  this  declaration  is  now  sufficiently  established. 


[Anlel406.] 


(6)  Contra,  2  Inst.  5'8,  220.  16  Fin.  690.  4  Com.A09. 
b  Mod.  54. 

(c)  Contra,:  12  Co.  34.  2  Wils.  95.  5  Mod.  55.  ace. 
9  Mol.  Jbr.  111.    16  rin.  578. 
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1763- 
•  Stkphek  and  Another  versus  Costor  and  Another.      prkl»T.  idli 

,...,-        June  1*763. 

npHIS  was  a  special  case  reserved  at  msi  pruts  before  .^  ^  ^  ^j^^ 

-■"    Lord  Mansfield^  at  Guildhall.  tip.  413, 

It  was  an   action  upon  the  case   on  an  assumpsit^  for  42s.] 
IITHARFAGB  and  CUANAOE  duc  to  the  plaintiffs  as  wbar^  wharfinj^ert 
fingers  and  possessors  of  Brook's  Wharf  in  London^m loa^on  we 

for  sundry  parcels  of  malt  brought  to  and  unloaded  at  ^^^^^^^^^^ 
.t-    .  jr    V  wharfjige  for 

their  Wharf.  ,     ^      ^         .  ,  .   ,  ,r  tfoodiuoUdeil 

The    declaration   set    forth,  that   the    plaintigs    are  fmo  lii^hten 
wharfingers,    and  have  been  and  are  possessed  of  the  oat  of  bar^^et 
wharf,  &c.  and  are  intitled  to  a  toll  of  (Jd., a  score  for  ftj»t«"«^^® 
all  roalt  brought  to  and   unloaded  at  their  wharf:  and  "*•*'  ^narft. 
it  set  forth  the  act  of  parliament  of  2-1  C.  a.  c.  11.  §  21. 
Which  enacts  that  such  rates  and  no  other  shall  be  taken 
for  wharfage  and  cranage  as  by  his  majesty,  with  the 
advice  of  the  privy  council,  shall  be   assessed  and   al- 
lowed to  be    taken;    and  obliges  wharfingers,  under  a 
penalty,  not  to  refuse  to  suffer  anv  goods  or  merchandise 
to  be  landed  or  shipped  at  or  Kom  their  wharf,  at  the 
rates  aforesaid. 

It  likewise  set  out  sections  44,  45,  46  of  the  said  act. 

Then  it  shewed,  that  an  order  of  council  was  made 
on  the  1st  of  March  1674,  pursuant  to  the  said  act  of 
parliament  of  22  C.  2.  c.  11.  §  21 :  by  which  order,  malt 
IS  rated  at  6d.pq;  score. 

Then  it  averred,  that  the  defendants  were  consignees 
of  the  cargo  of  a  west-country  barge,  which  came  loaded 
with  malt,  to  the  plaintiff's  Siiid  wharf,  and  vi^Afastentd 
«^  and  lay  there ;  and  that  part  of  the  ssiid  loading  was 
there  landed,  and  other  part,  though  not  actually 
I.ANDKD  UPON  the  wharf^  vas  put  on  board  of  lighters, 
WHILST  the  said   barge  rannine^i/c/s^eiie^/ to  their  wharf,  p  ^ 

And  therefore  they  aemanded  the  duty  of  6d.  per  score  L    *^9  J 
upon  the  whole  cargo ;  as  well  what  was  so  put  on  board 
the  lighters  whilst  the  barge  was    fasteneb  to  their 
wharf,  as  what  was  actually  landed  upon  it. 

The  case   stated  for  the  opinion  of  the  court  was  as  [*  ^"™*  *^**] 
follows: 

That  an  order  of  assessment  or  allowance  of  rates  to 
be  taken  at  Brookes  wharf  .or  key,  mentioned  in  the 
declaration,  was,  on  the  Ist  of  May^  1674,  made  by  his 
late  majesty  King  Charles  the  second,  with  the  advice 
of  his  privy  council,  in  the  following  words,  viz* 

Whereas  by  a  late  act  of  this  present  parliament  made 
in  the  two  and  twentieth  year  of  his  now  m^e&ty*s 
reign,  intitled  "  An  additional  act  for  rebuilding  of  the 
'*  city  o{  London,  uniting  of  parishes,  and  rebuilding  the 
''  cathedral  and  parochial  churches  within  the  said  city," 
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1763.      ^^  '5  by  several  clauses  in  the  said  act  contaiDed  (amongst 
SYftFHsir  ^^^^  things)  enacted,  that  there  shall  be  left  a  conre^ 
andanother"*^'^^  ^'"^^'^  of  ground  all     along  from    London   Bridge 
y^         to  the    Temple,  of  the   breadth  of  forty  feet  of  assize, 
cosTOR    ^^^^  ^he  north  side  of  the  river  of  Thames,  to  be  coq- 
andanotber.  ^^^^^  ^^  ^  ^^7  ^^  public  and  open  wharf;  and  that,  no 
'  lighters,  boats  or  other  vessels  shall  lie  before  any  of  the 
said  wharfs  or  keys  between  the  places  aforesaid,  on  the 
north  side  of  the  said  river,  longer  than  shall  be  neces- 
sary for  the  loading  or  unloading  of  goods,  wfthout  the 
consent  and  perniissiorr  of  the  satid  wharfingers  or  pro- 
prietors thereof ;  and  that  it  shall  and  maly  be  laiwfulfor 
any  person  or  persons  to  load  or  tinloatl  any  goods    or 
merchandises    a^  any  of  the  said   Wharfs  or    keys; /of 
wharfage  and   cranage  whereof,  every  proprietor,  wharf- 
inger or  other  person  concerned  shall  and  n>ay  demand 
and  receive    such  rates  and  no  other  for  the  same,  a^ 
shall  from  time  to  time  be  set  otit,  appointed,  assessed 
and  allowed  by  his  majesty  with  the  advice  of  his  ^txvf 
conncil;  a  table  of  which  rates  shall  be  bang:ed  trp  at 
every  of  the  said  wharfs  respectively ;  his  majesty,  thi# 
day  present  in  council,  having  considered  of  thesfevefal 
rates  in  the  schedule  hereunto  annexed,  hath  and  doth 
hereby,  with  the  advice  of  his  privy  council,  assess  find 
allow,  set  out  and  appoint  the  said  several  andP  respective 
rates  therein  contained,  and  doth  order  and  aj/pornf  that 
the  same  shall  and  may   be  taken /or  ^ie  vcharfage  and 
crofiase  of  all  such  ^oods  in  the  said  schedule  also  men- 
tioned   as  shall  at   any  time   hereafter  by    any  person 
whatsoever  be  drought  unto,  shipped  off,  loaden,  or  un^ 
hnden,  at  Broofi*^  wharf  ot  key,  adjoining  to  Q«efiiWMe 
in  Londofi :  and  that  it  shall  and  may  be  lawful  for  thtt 
present  owner  or  proprietor  of  the  sard  wharf,  and  hta^ 
heirs  and  assigns,  lessees,  tenants  or  under-tenants,  from- 
L   1410  3'l^i'T^e  to  time  a-nd  at  all  times  hereafter,  to  demand  and 
receive  from  every  person  or  persoii^  that  shall  hereafter 
bring  any  goods  unto,  ship  them  off,  or  loarf  or  nnloni 
the    same   at  the    aforesaid  key  or  wharf,  the  seveml 
rates  for  cranage  and  wharfage,  which  by  the  afoi'esaid 
schedule  is  appointed  to  be  paid  for  the  same ,  and  no 
Other:  and    to    the    intent  that  all  persons  concerned 
may  know  what  they    are  to  pay  for  the  cranage  andt 
wharfage  of  their  goods  as  aforesaid,  and  not  to  be  i*rfh- 
posed'  upon  by  the  wharfinger,  and  made  to  pay  more 
than  their  jnst  due;  it  is  further  ordered  that  the  snme 
be  printed  and' published;  and  that  a  copy  of  the  «iid 
tabkand'  rates  shall,  according  to  the  directions  of  the* 
aforesairf  act  of  parliament,  be  kept  constantly  hanc^ifi^ 
up  in  the'  most  puWie  part  and  place  of  the  said  whian 
©r  lley,  and  tocJther  at  the  custom-house  ft>r  ail  persai!» 
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feoDcerned  to    resort  to  and  make  use  of^  as  they  shall      176S, 
have  occasion.  •  st  k  r  h  e  k 

That  in  the  scherliile  annexed  to  the  said  order,  and  and  another 
thereby  referred  unto,  mait  is  mted    at   sixpence    the         y. 
**^ore,  »  1RO8TOR 

That  the  plaintiffs  were,  durins:  the  time  in  the  decia-  ^^^  anothef 
ration  mentioned,  wharfingers,  and  possessed  of  Brook's 
wharf  or  key  above  mentioned;  and  intitled  to  the  said 
rates. 

That  the  defendants  were  consignees  of  a  loading  of 
malt,  which  was  brousfht  in  .  a  west-country  barge; 
which  west-country  bar^e  was  fastened  and  lay  At 
JBrooA's  wharf,  and  unloaded  a  small  part  of  the  saTd 
cargo,  upon  the  said  wliarf ;  and  uhibt  she  lay  fnsttnedXhe 
^ther  part  of  the  cargo  was /a^i  out,  nnd  put  on  board 
ZiiGHTKKS  and  never  hnded  on  tht  wharf. 

The  question  is,  "  whether  the  defendants  are  liable 
*•  to  pay  the  wharfingers,  nccofding  to  the  rates  men- 
*•  tioned  in  the  order  of  counfcil, /or  sucrt  part  of  the 
*•  ceif^o  as  WH»  put  on  board  the  lighters  and  nevgr 
**  LANDED  ON  Mr  tt-Aflr/'/' 

It  was  first  argued  on  Friday^  the  52Mh  of  Jpril  Iast« 
by  Mr.  Wallace  for  the  plaintiffs,  and  Mr.  Serjeant  ^Bi/r- . 
iand  for  the  defendants:  and,  being  a  question  of  great 
consequence  and  a  new  one,  it  was  ordered  to  stand  for 
further  argument  t  Which  was  made  on  Tuesday  last  the 
Vth  of  this  present  June,  by  Mr.  Solicitor  General 
{Norton)  for  the  plaintiffs,  and  Mr.  Blackstone  for  the  de- 
fendants. 

The  counsel  for  the  plaintiffs  argued  that  the  de- 
fetidents  are  liable  to  pay  the  duty  for  those  goods  which 
were  brought  to  the  wharf,  and  carried  away  again  else- 
where, without  being  actually  landed  upon  the  wharf,  f  \4,\\  1 
where  the  barge  was  fastened.  For,  at  common  law,  none 
could  either  unload  at  a  wharf,  or  come  to  it,  and  fasten 
their  barge  at  it,  without  the  consent  of  its  owner :  but 
this  statute  of  22  C.  2.  impowers  them  to  do  it  without 
the  owner  8  consent,  paying  the  toll.  Therefore  the 
owner  of  the  soil,  whose  property  or  at  least  the  domi- 
Dion  of  it  was  taken  away  by  the  act,  ought  to  be  intitled 
to  n// advantages. 

They  recited  and  argued  from  the  21st,  44th,  45th  and 
46th  Sections  of  the  act*  and  insisted  that  "at"  the 
wharf  must  mean  something  different  from  "  upon"  the 
wharf;  it  must  include  all  goods  thai  are  brought /o  the 
wharf  for  the  purpose  of  unloading, 
»  The  ORDER  OF  COUNCIL  was,  -thfey  said,  a  contempo* 
tary  explanation  of  the  words  of  the  act,  and  uses  equ> 
pollent  words.  And  as  the  act  and  order  put  it  out  of 
the  power  of  the  owner  of  the  wharf  to  hinder  the  barge- 

VoL.  Ill  n 
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176s.      master  from  coming  to  his  whnrf  and  fastening  the  httrge 

STEPHEN    ^^^^^9  **  i^  but jusfthat  he  should  receive  compensation 

and  another  ^^^  ^^»  according  to  the  rate  settled  by  the  order  of  coun-s 

y^         cil.    And  this  is  certainly  reasonable  and  just ;  because 

cosTOR    ^^  ^^^^  ^^^^  ^^"  come  to  the  wharf,  whilst  this  barge 

-and another  '^^*  there :  and  the  barge-master  has  the  fchole  benefit  of 

the  wharf,  bs  fully  as  if  the  whole  cargo   was  landed 

UPON  it.    And  the  wharfinger    is  obliged  to  keep  the 

wharf  in  repair^  as  well  as  servants  to  attend  it. 

fVidciSVin.      They  cited  a  Eo.  ^6r.  123.  Title,  Market,  Faire,  B. 

846.  (B.)3      Stallage^  pi.  I.  "  That  if  a  man  has  a  fair,  those  who 

"  have  houses  adjoining  to  it  cannot  open  their  shops, 

•  Ifindby      "  to  sell  goods  in  the  fair;  but  stallage  is*  due  for  it" 

my  noeei    of  f^igtey  t.  Peaehey,  et  al*  TV.  i  732.  5,  6  G.  9.  0. R.  that  Ld.  Raymimd 

there   called    this  **  a  tAoMtrow  case*  that  a  mail   sheuld  pay  atoll  foropeaEii{^ 

bis    windows  and  laying  goods  opon  his ov/igroond."  (u)  , 

By  this  method,  the  barge-master  may  elude  the  pay- 
ment of  any  duty  at  all;  for,  he  may  afterwards  land 
them  at  a  private  or  a/ree  wharf,  or  send  them  on 
board  vessels  lying  below  bridge.  This  is  a  fraud,  upon 
the  face  of  it. 

Wharfage  arid  cranage  are  to^be  understood  reddendo 
singula  singulis.  Very  few  goods,  or  at  leasts  only  very 
heavy  goods,  require  cranage.  Here,  the  duty  is  payable 
for  wharfage,  though  there  was  no  cranage. 
[  14IS  3  If  this  was  an  unlading  at  the  wharfs  (which  we  say  it 
is,)  then    they  had    a   right  to  cdme    and    stay  there. 


(a)  S.  C.  Ld.  Soym.  1589.  et  ib.  1591.  where  the 
above  case  is  cited  more  fully  than  here;  fot  here  the 
reason  for  it  is  dropped,  but  is  there  given  for  it  thus; 
viz.  "  For  they  cannot  take  benefit  of  the  fair  without 
"  giving  the  duties  which  apperta^in  to  him  who  has  pur- 
*'  chased  it :  and  lA.Raym.  rn  bis  own  report  throws  out 
*^  no  intimation  against  the  case  inRolle,  and  the  counsel 
"  on  the  other  side  did  not  deny  the  stallage  to  be  due, 
'*  but  put  their  case  on  another  point,  viz*  that  if  stallage 
"  was  due,  the  defendants  ought  to  bav&  an  action  or 
"  proper  remedy  for  that,  and  not  distrain  the  goods 
"  damage  feasant,  and  relied  on  these  two  cases,  Cro. 
**  EL  75  and  628,  as  in  point  ;*  but  note,  those  cases  are 
**  that  a  distress  damage  feasant,  cannot  be  taken  of 
''  goods  brought  into  an  open  market,  but  even  as  to 
*•  that  Qu.  Strange,  1129.  And,  supposing  it  so,  yet  it 
'•  does  not  follow  that  stallage  might  not  be  due,  or 
*^  under  circumstances  that  trespass  might  not  be  main- 
**  tained,  or  that  a  special  action  on  the  case  might  not 
•*  lie,  if  there  was  any  fraud  in  the  case,'* 
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und  we  had  no  riglit  to  treat  them  ^s  tori-feuBors.    They       1763. 
migbt  unload  tUe  uhole  thus,  if  they  may  do  so  Uy  a    Stephen- 

''^C^'  f  ui    ^  I.  I'.i        I    .1         1    andauothec 

Ships  are  hable  to  pay  anc/torage,  although  they  do         y^ 

not  actually  cast  anchor.  cosroR 

The  COUN8KL  for  the  defendant,  admitted,  that  the  ^^j ^^^j-jj^j. 
orderof  council  does  indeed  speak  of  «// such  goods  and 
merchandizes  as  shall  be  brought  to  any  such  wharf; 
but  they  answered,  that  that  is  carrying  it  farther  than 
the  act  of  parliament  authorises*,  and  is  therefore  -  of 
no  validity,  so  far  as  it  exceeds  the  power  given  by  the 
^4iei  itself. 

The  ACT  was  professedly  made  for  the  benefit  of  the 
public^  and  to  restrain  the  exactions  and  unreasonable 
demands  of  wbnriingers  :  V.  §'2l.  "  Forasmuch  as  great 
"  exactions,  S^c.'" 

The  compensation  is  due  for  the  use  of  the  wharf 
by  landing  the  goods  upon  it ;  and  for  that  use  of  it, 
only.  And  we  have  made  a  compensation  to  the 
owner  of  the  soil,  in  proportion  to  the  use  that  we  have  . 
made  of  it.  Wlien  the  goods  are  landed^  he  knows &'Aa/ 
to  demand :  but  he  has  no  right  to  come  on  board  the 
barge  to  see  what  else  may  be  in  it,  besides  what  is  so 
landed. 

The  rest  of  our  goods  were  not  unladed  at  tub 
WHARF^  within  the  meaning  of  the  4th  section;  and 
bythe4ath  section,  we  could  not  lie*  before  the  wharf 
longer  than  was  necessary. 

This  question  miAt  depend  upon  the  statufe  itself^ 
only:  it  is  not  to  be  resembled  to  the  cases  of  fairs  and 
markets,  which  have  no  similitude  to  the  present  case. 

Tbougb  the  barge-master  has  a  right  to  come  to  the 
vharf,  yet  if  he  oiidy  comes  there  colourably,  or  misbe- 
haves there  under  that  pretence^  or  exceeds  his  permission, 
he  shall  be  considered  as  coming  thither^  with  an  ill  in^ 
tentisn;  and  therefore  shall  be  looked  upon  as  a  tres- 
passer ah  initio.  Such  a  subterfuge  would  be  for  the 
consideration  of  a  jury»  in  an  action  of  trespass. 

If  the  unladed  goods  were  to  be  construed  li£[ble  to 
the  duty,  tjiey  might  pay  it  aver  and  over  again :  far, 
they  must  certainly  pay  where  they   are  landed  at  any  / 

olAer  wharf :  or  if  «»loading  overboard  on  lighters  be  an  f  I4I3  T 
atitlading  at  the  wharf  it  is  also  a  lading  at  the  ivharf  and 
then  a  double  duty  will  be  payable.  So  likewise,*  if 
fresh  goods  should  be  thus  loaded  into  the  barge,  out  of 
lighters.  But  it  is  not  pretended  that  the  piaiutitis  are 
intitted  to  both^ 

The  cov ksbl  for  the  plaintifTs  replied^  to  the  followinj; 
effect. 

M2 
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1765. 
STEPHEN       The  original  right  which  was  in  the  wharfiftger 
and  another  before  the  act,  is  a  reason  for  a  liberal  construction  of  it. 
V.  Without  this  act,  {he  barge  could  not   have  been 

cosTOR     fastened  to  our  wharf.    They  have  here  unloaded  aquan- 
and  another  ^'^y  ^^  goods  into  lighters,  under  the  security  of  our  wharfs 
and  by  fastening  their  barge  to  it ;  and  its  lying  there 
hindered  other  craft  from  coming  to  it. 

The  unlading  and  lading  out  of  a  barge  into  a  lighter 
is  only  one  act  of  unlading  the  barge :  and  there  is  only  one 
Mingle  duty  due  for  it.  We  are  intitled  to  thesontf  duty 
as  if  it  bad  been  landed  on  the  wharf.  As  the  defend- 
ants have  had  the  benefit  of  the  wharf,  they  ought  to  pay 
the  duty. 

And  though  the  wharfinger  may  have  no  right  ta  come 

on  board  the  barge,  to  see  what  else  is  in  it,  besides  \^hat 

is  landed  at  his   wharf ;  yet  he  may,  without  going  on« 

board  it,  be  able  to  make  bis  charge  upon  such  goods  as 

.  are  put  out  of  it  into  lighters  that  come  along-side  of  it 

The  COURT  having  taken  a  few  days  to  consider  this 
case; 

Lord  Mansfield  now  delivered  their  resolution. 
This  is  an  action  for  ttharfage  and  cranage  duty,  payable 
to  Brook's  wharf  in  London. 

The  case  stated  mentions  an  order  of  council,  which 
recitesan  act  of  parliament,  made  upon  the  rebuilding  of 
the  city  of  Lo  wow  after  the  fire  :  upon  which  act  of  par- 
liament and  ordA-  of  council,  the  plaintiffs  found  their 
claim  to  this  duty. 

The  question  is,  "  whether  the  defendants  are  liable  to 
•*  pay  the  duty  upon  sMcApar^  of  the  cargo  of  their  barge 
•*  as  was  brotight  to  the  wharf  of  the  plaintiffs,  and  never 
**  landed  on  the  ttharf,  but  only  put  on  board  lighters  and 
**  carried  away,  without  being  ever  actually  landed  upon 
•*  the  said  wharf  at  all.*" 
r  1414  1  To  go  by  steps— In  the  first  place,  it  is  not  contended 
^  ■'on  the  part  of  the  wharfingers,  that  any  meaning  is  to  be 

put  upon  the  words  "  all  such  goods  and  merchandizes 
"  as  shall  be  brought  to  any  such  wharf ;"  unless  the  goods 
and  merchandizes  be  actually  loaded  or  unloaded,  when 
they  are  brought  thither. 

In  the  next  place,  it  is  agreed  that  if  the  vessel  that 
cornea  to  the  wharf  unloads  only  part  of  its  lading  upon 
the  wharf,  and  goes  forward  with  the  remainder  of  its 
lading*  in  order  to  oe  unloaded  eUewhere ;  the  duty  is* 
only  to  be  paid  for  such  part  as  is  unloaded  there,  and  not 
for  the  remainder  which  is  so  carried  forwards. 

Thirdly— It  is  not  contended,  on  the  part  of  the  wharf- 
ingers **  that  the  owner  of  the  vessel  or  goods  is  obliged 
<<  to  pay  any  duty  ioi  unloading  tht  gooA%  into  lighters  on 
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^  the  river,  ukless  he  has  fastened  the  vessd  to  the      1763. 

"'    Z^^f\\  rr,.  .      ,  .  -^     .         1  STEPHEN 

Fourthly — The  particular  circumstance    stated   m  the  ^^j  another 
pres^ent  case,  is,  that  **  win  lrt  the  vessel  was  and  remained         y^ 
^'. moored  ?Lnd fastened  to  the  w/tarf,  the  goods  and    mer-     costor 
•*  ch^indizes  were  put  on  board  of  iighters    brought  to  lie  ^^j,  j  j^^q^jj^^. 
'  ••  along-side  of  her,  but  never  landedotfjhe  wharf.** 
SoftiE  propositions  are  so  plain  and  clear  in  themselves^ 
(bat  nothing  can  render  them  mare  so :  and  one  is  there- 
fore under  a  great  deal  of  difficulty,  in  what  manner  to 
form  aoy  argument  upon  tliera. 

If  AN  Y  duty  of  wharfage  or  cranage  is  payable  to  the 
plaintiifs  upon  these  goods  thus  put  on  board  lighters^  it 
raust  arise  upon  this  act  of  parliament ;  ou  which  alone^ 
their  claim  to  any  such  duty  is  founded. 

Anda  duty  for  wharfage  afi<2  CRANAGE  can  not  be  . 
due  where  the  party  has  not  had   the  use  of  the  wharf  or 
the  crane.    Wharfage  is  due  for /^ziz^/ng  on  the  wharf : 
and  CRANAGE,  for  the  assistance  of  the  crane.  Jnchorage  or 
moorage  are  very  different  things. 

If  any  injury  has  been  done  to  the  wharfingers,  by 
lying  before  their  wharf,  or  by  fattening  the  vessel  to  it 
without  right,  or  in  4iny  other  way  whatevel",  they  may 
have  their  reine^y  in/ iiiioMer  method;  but  no/ under  this 
act  of  parliament,  which  relates  only  to  wharfage  and 
cranage^  and  gives  the  duty  for  them  only. 

It  has  been  urged,  on  the  part  of  the  wharfingers,  that  r    1415  "* 
"  at  the  wharf*  must  bear  a  different  meaning  from  **  upon  *•  •  "^ 

*•  the  wharf;*'  and  that  every  vessel  coming  to  the  wharf 
and  landing  50i7}f  of  its  goods  upon  it,  and  putting  other 
part  on  board  a  lighter,  is  liable  to  the  duty  for  thit  other 
part  which  is  only  put  on  board  of  the  lighter. 

But  they  might  as  well  contend  that  a  vessel  coming 
and  lying  before  the  wharf,  without  even  mooring  or  fast-' 
eningto  tY,  should  be  liable  to  wharfage. 

Clearly,  the  present  case  was  neither  within  the  idea 
of  the  act  of  parliament  or  the  order  of  council ;  nor  would 
the  legislature  have  given  the  same  duty  for  this,  {if  they 
bad  really  meant  to  give  any)  as  they  {(ave  for  landing  the 
goods  upon  the  wharf:  they  would  certainly  have  given  a 
smaller  duty  for  this  alone :  because  the  duty  must  still  be 
poM? agatn,  whatever  wharf  they  shall  at  la^he  landed 
upon.  We  can  not  suppose  thnt  they  will  be  landed  at 
private  stairs  or  free  wharfs  :  for,  goods  consumed  in  the 
port  of  London  must,  in  general,  be  landed  upon  some 
wharf  where  such  goods  are  usually  landed  ;  and  it  must 
be  a  very  inconsiderable  proportion  that  one  can  imagine  to 
be  landed  elsewhere. 

But  it  js  said,'*  that  the  owner  of  the  goods  or  vessel  has 
•*  the  ienefit  of  the  wharf  given  him  by  the  act,  even  iagainst 
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1763-      "  the  trill  of  the  uliarfinger ;  that  the  wharfinger  ccrw  not 

STEPHEi^    '*  hinder  hhii  from  coming  to  it ;  2Lt\d  lying  at  it,  nor  even 

and  another  **  fj^m  mooring  andfa^ienmg  to  it ;  and   that  there  is  no 

V.       •  "  reason   why  he  sliould  receive  all  these    advantages, 

C08T0R     "  without  making  a  cow/7fwsfffio;j  to  the  owner,  who  !» 

and  another  "  obliged  to  repair  and  attend  his  wharf." 

The  answer  to  this  is,  that  the  wharfinger  has  his  re« 
MKDY /or  a// //m5,  just  in  the  same  manner  as  he  had 
be/ore  the  making  of  the  act ;  if  the  vessel  should  colour- 
ably  come  and  lie  before  his  wharf,  or  moor  or  festen  to 
it  ai//roi//i/?fe/'^/on  of  loading  or  unloading  lipon  it;  or  if 
it  slays  there  longer  than  the  act  permits;  which  expressly 
prohibits  the  staying  lont^er  (without  the  consent  and 
♦T.  i.  45.  permission  of  the  wharfingers)  *  than  is  necessary  to  load 
and  unload.  And  this  colourable  coming  thither,  with  an 
unfair  intention,  must  depend  upon  circumstances  ;  and  is 
a  matter  ofjact,  to  be  tried  by  a  jury  :  an  action  upon  the 
case  will  lie  for  it;  and  a  jury  will  consider  it  in  damages. 
f  1416  3  ^^"^  if  there  were,  in  fact,  such  inconveniences  as  have 
been  suggested,  yet  arguments  ab  inconvenienti  will  -not 
hold  against  the  express  uords  and  meaning  of  an  act  of 
parliament :  and  both  the  rvords  and  the  meaning  of  this 
act  ot  parliament  are  extremely  plain  and  clear.  This 
;      .  action  seems  to  be  a  new  experiment,  attempted  contrarif 

to  its  sense  and  meaning. 

It  has  been  said,  on  the  part  of  the  wharfingers,  "  that 
"  the  order  of  council  is  a  contemporary  explanation  of  the 
•'  act  of  parliament" 

But  the  COUNCIL  could  not  tary  or  extend  the  act: 
they  could  only  take  it  as  i\ie:y  found  it,  and  pursue  it.  It 
avas  not  in  their  power  to  impose  a  duty. 

Wu  are  all  of  us  c/eor,  that  the  plaintiffs  are  not  inti- 
tled  to  recover  the  wharfage  or  cranage  duty  tor  suchpari 
of  the  goods  as  were  not  unloaded  u  pon  their  uhnrf.  And 
therefore 

A  NONSUIT  must  be  entered. 

Tuesday,  14th         L^DE,  BaKt.  versus  Holford,  Esq,  et  ux.  etaF. 

r<i  C*  iBUck  npHIS  wasacase  senthither  from  the  court  of  CAerwc^ry^ 
498.  -^    for  the  opinion  off /iw  court. 

Ambler,  479.]  Uir  John  Lade,  Bart,  by  his  will  dated  17th  August 
PioviBo  to  1739,  devised  his  manoys,  &c.  to  fopr  trustees  and  their 
•eMbif  cfnen-  ^^^^  '  ^^^  likewise  all  his  leaseholds  and  copyholds  and 
tj^Ui  tail  lili  per Jlona I  estate,  to  be  laid  out  in  the  purchase  of  land  ; 
ageofis.  UPON  TRUST,  and  to  the  use  of  his  cousinJoHN  Inskip, 
[See  1  Boiimq.  in  strict  settlement ;  with  divers  remainders  ovcr^  in  strict 
i68.  settlement 

4  ves.  2B8.  i^  j^^q,  the  testator  died. 

vtn'plVte-  After  his  death  John  Inskip  took  the  surname  of  Lapb, 
tuity,  V Alk.  473.  2  Ven.  521. 1  Co.  87.  a.  b.  3  Atk.  775. 5  Br^wn  347.  %  Dum,  iW» 

5  Feora,  198*    8 Dura.  132. 2  Xwue^  113]^ 
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Id  Fdfruary  1751,  he  attained  his  age  oftwenty-qne.  In      1763. 
1756,  the  said  JoHH  Lade  (afterwards  Sir  Johii^  Lade,       i,ade 
'  Baronet,)  attained  his  age  of  twenty-six;  and   married  y^ 

Ann  Thrule.    In  1759,  be  died  ;  leaving  his  wife  enceinte  holfcbd 
of  the  now  plaintiff.  Sir  John  Lade^  Baronet.  et  al/ . 

In  the  will  there  is  a  proviso  "  that  so  often  as,  and 
"  duringsuch  time  as  the  person  who  for  the  time  being 
*•  (in  case  the  testator  had  not  otherwise  directed)  would  -^   -1 

•*  have  been  intitled  in  posmsdon  as  tenant  for  I  ife  or  tenant  [j  1 4 17  J 
/•  in  tail,  should  be  under  Jhe  age  of  twenty-six  years, 
*'  then  the  trustees  were  to  enter,  and  receive^ll  the  rents 
'*  and  profitsof  the  real,  and  all  the  interest  and  produce 
•*  of  the  personal  estate :  out  of  which,  they  were  to 
•'  allow,  for  the  mfiiinienance  of  such  tenant  for  life  or 
"  tenant  in  tail,  sums  particularly  specified  ;  and  all  the 
^  nut  was  tQ  ACt:UMUi*ATE,  and  be  laid  out  in  the  pur- 
**  chase  of  land,  and  settled  to  and  upon  the  same  trusts. 
"  and  uses."  {a) 

On  the  part  of  the  infant,  it  was  insisted,  that  he  b^ing    • 
TENANT  IN  TAIL,  iheproviso  of  limitation  to  the  trustees 
**  to  take  from  him  the  profitsof  the  estate,  for  the  pur- 
**  pose  ot  accumulation,**  was  contrary  to  the  policy  of  tlie 
law,  and  tbereCore  yoio. 

The  defendants,  who  claimed  under  limitations  in 
remainder,  insisted,  it  was  zgood  legal  limitation;  and 
that  the  trust  for  which  ft  was  created,  ought  not  to  make 
it  void:  therefore  ^t/2  his  age  of  twenty-six,  the  infant 
CQuld  only  beallowed,for  maintenance,  the  sums  speci- 
fied in  the  will. 

On  the  14th  oitiovemher  1763,  the  cause  was  heard 
before  the  Lord  Chancellor  Henhy :  who  ordered  a  case 
to  be  made  for  the  opinion  of  the  judges  of  this  court, 
upon  the  following  question,  viz, 

"  Whether  the  defendant  Hose  Fuller,  the  heir  at  law 
**  of  the  survivor  of  Anne  Lade,  John  Fuller  the  elder, 
"  Hugh  Offley,  and  John  Fuller  the  younger,  the  trustees 
*^  named  in  the  will  of  the  said  Sir  John  Lade  the  testator, 
**  did  upon  the  birth  .  of  the  present  plaintiff  Sir  John 

(a)  The  limits  set  to  executory  devises,  are  not  that 
they  shall  be  confined  to  twenty-one  years  after  the  period 
of  a  life  or  lives  in  being  or  in  case  of  a  posthumous,  to 
ten  month*  further,  which  is  the  utmost  limit,  and  was 
exceeded  in  the  case  at  bar ;  but  if  the  proviso  had  been, 
*•  that  so  often  as  and  during  such  time  as  any  son  of  •: 

**  Johnlnskip  who  should  be  intitled  in  possession,  as 
••  tenant  in  tail,  should  be  under  the  age  of  twenty-one 
**  years  then,  &c."  it  seems  the  proviso  would  have  been 
good.  Fid.  Forrester.  44.  1  Mk.  681. 1  Fern.  208. 
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"  Lade  (the  infant,)  /afce  any  and  what  ^^a^e  in  tbn^ 
"  premises  devised,  iy  virtue  of  the  proviso  in  the  said 
«  testator's  will." 

This  case  WaS  twice  argued ;  firsts  on  Tuesday  26th 
of  last  Aprils  by  Mr.  Serjeant  Hemit  for  the  plaintiffs^ 
'  and  Mr.  x>c  Grty  for  the  defendants ;  and  now,  by   Mr. 
Morton  for  the  plaintiffs,  and  Mr.  Wedderburn  for  the  de- 
fendants. 

As  it  was  a  weap  case,  and  th^  matter  of  value,  the  de- 
fendants pressed  for  another  argument ;  and  said,  counsel 
of  eminence  were  retained  to  argue  it 

But  TUB  COURT  Said;  the  allowance  of  main- 
tenance was  suspended  in  the  mean  time,  which  was  a 
hardship  upon  themother;  that  a  third  argument  would 
]  hang  it  up  all  the  long  vacation.  If  in  considering  the 
pointy  they  had  any  doubt,  they  would  order  it  to  be 
argued  again:  if  they  had  none,  they  ought,  in  justice^ 
to  make  their  certificate  directly. 

And  on  the  17th  of  June^  they  made  the  following  cer- 
tificate. 

Question — ^Whether  the  defendant  Ro^e  Fuller^  the  heir 
at  law  of  the  survivor  of  Anne  Lnde^  John  Fuller 
the  elder,  Hugh  Offiey,  and  John  Fuller  the  younger, 
the  trustees  named  in  the  will  of  the  said  Sir  John  linde 
the  testator,  did,  upon  the  birth  of  the  present  plaintiff 
^wJohn  Lade,  take  any  andirAalf  estate  in  the  premises. 
devis(d,  by  w>/weof  the  proviso  in  the  will  of  the  said 
testator. 

Having  heard  counsel  on  both  sides,  and  considered 
this  case,  we  are  of  opinion  that  Rose  Fuller^  the  heir 
as  law  of  the  surviving  trustee  in  the  will  of  Sir  John 
Lade, did  not  taTce^  any  estaiein  the  premises  devised,^ 
by  virtue  o{  the  froyiso  in  the  will  of  the  said  testa^ 
tor.  [b] 

MANSFIELD. 
T.DENISON. 
E.WILMOT. 
17th  June  1763. 


(b)  The  law  seems  to  have  been  agreeable  to  the  certi- 
ficate of  the  judges  in  this  case,  and  also  to  the  MS« 
note  {a)  supra ;  but  if  there  had  been  then  any  doubt  the 
same  is  removed  by  the  stat.  39,  40  G«  3.  c.  48.  sec.  1  ^ 
made  to  restrain  all  trusts  and  directions  in  deeds  oi 
wills,  whereby  the  profits  or  produce  of  real  or  personal 
estates  shall  be  accumulated,  and  the  beneficial  enjoy- 
ment thereof  postponed  beyond  the  time  therein  limited  t 
which  is  so  worded  as  to  have  removed  ^1  doubts  about 
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J763n 
BnowK  versui  Chapman.  Tdeidiij^  i7Ui 

^I^.HIS  was  a  writ  of  error  from  the  Common  Pleas,  -     *  ^  ' 

■*-    brought  upon  a  judgment  for  the  plaintiff  there,  in  Rea  427.]* 
an  action  upon  the  case,  for  falsely  and  maliciously  suing  j^^f^^^  y    r 
out  a  commission  of  bankruptcy  against  him  :  to  which,  mtlicioiulj 
lehe  defendant  pleaded  the  general  issue ;  and   a  verdict  suing  forth 
was  found  there,  and  judgment  given,  for  the  plaintiff,  a  commiitioii 
Upon   which  judgment,  the  defendant  below    brought  ®*^ '^■"^'"P** 
this  writ  of  error.  ^' 

Mr.  Serjeant  Hewitt,  for  the  plaintiil*  in  error,  object- 
ed to  the  action,  and  said  it  did  not  lie ;  because  the  sta- 
tutes ol*  bankruptcy  have  provided,  a  particular  remedy: 
and  the  thmg  itseit  (bankruptcy)  did  not  exist  at  common 
iaw.- 

If  a  statute  mates  a  new  offence,  wi^d  prescribes  a  parti- 
cular rem^dtf^^n  indictnienf  Svill  not  lie.  Cro,  Jac,  643, 
644.  p/.  4.  Cable's  case.  Plowd.  206.  a.  Stradling  v.  Mor* 
gan ;  on  34,  3d  JEf.  8.  c«  26.  The  statute  of  Ivales  was 
considered  as  including  a  negative.  When  there  is  a 
panicular  remedy  given  by  act  of  parliament  in  a  parti- f  1419  1 
cular  case,  the  act  shall  not  be  extended  to  overthrow 
and  alter  the  common  law,  but  in  those  particular  cases. 
11  Rep.  59«  Dr.  Foster's  case ;  and  Carter  36.  Corfiwallis 
V.  hood. 

The  bankrupt  laws  are  to  be  considered  as  one  system  of 
lavs,  or  as  one  statute;  like  those  concerning  leases  of 
ecclesiastical  persons,  in  1  Veutr.  246.  Bayly  v.  Murin. 
Wallisv.  Hods(m,^4iih  January  1740,  heiore  Lord  Hard" 
Wickf. 

The  bankrupt  acts  are  34,  35  H.  8.^.  4.  13  Eliz*  c.7. 
1  Jae.  1.  c.  15.  and  21  Joe.  1.  c.  19. 5  Jnn.  c.  22.  §  7.  (the 
first  material  act ;)  5  G.  1.  c.  24.  and  5  G.  2.  c.  30.  §  23. 
which  is  professedly  calculated  to  answer  the  very  case  of 
maliciously  suing  out  the  commission.  It  begins  *'  and  for 
**  preventing  the  taking  out  cpnunissions  of  bankrupts 
'*'  maiiciouuy,  be  it  enacted,  &c.*'  And  directs  a  bond  in 
the  penalty  of  2001.  conditioned  to  prove  the  bankruptcy : 
which  bond  is  made  assignable  to  the  party  grieved,  who 
may  sue  for  the  penalty. 

And  the  parliament  meant  th^r  provision  to  be  an 
adequate  provision.  It  would  be  unpolitic  to  make  the 
suing  out  commissions  of  bankruptcy  too  dangerous. 


the  rules  of  law  and  equity,  if  ^ere  were  any  before,  either 
as  to  the  certificate,  or  the  said  MS.  note  in  all  cases 
not  within  any  of  the  proviaoes  in  the  subsequent 
sections  in  the  act. 


1419*1420 
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176s.  J-ord  Mansfield— There  is  no  clause  in  that 

BiLOWK      ^^^'  ^^^^  takes  away  the  common  law  remedy ;  nor  that 
V.         ^*ys»  "  ^^^t  ^^^  party  shall  not  recover  more  than  2001. 
CHAPMAK.  "  damages." 

[2  Will.  145.       It  can  never  be  for  the  benefit  of  trade,  that  a  man 
382.  should  be  at  liberty  to  sue  out  commissions  of  bankruptcy 

1  Alk.  144-]  ,  fnalicioush/. 

Mr.  Ashunty  contra^  was  beginning  to  speak :  but 

The  COURT  were  so  clear,  that  without  hear- 
ing him,  they  ruled  the 

Judgment  to  b^  apjirmed. 


The  same  day 
[S.  C.  IBIack 

427.] 

False  war- 
ranty will  vi- 
tiate a  policy 
of  ioiurance. 


WooLMER  and  another  versus  Muilman. 

npiIIS  was  a  special  case  reserved,  at  nisiprius^t  Guh 
-*-   hall,  before  Lord  Manjfield,  for  the  opinion  of  t 


the 


court. 


It  was  an  action  on  the  case  brought  for  the  recovery 

of  a  total  loss  on  a  policy  of  insurmftce  made  on  goods  and 

r    1    PA   "1  ^®''^'^^^"^*2^s  ^^  board  the  ship  Btma  Fortuim,iit  and  from 

L     1420   J  ^orth  Bergen  to  any  port  or  places  whatsoever,  until  her 

safe  arrival  in  London. 

It  was  underwritten  thus—"  Warranted  neutral  skip 
*•  and  property.^* 

The  defendant  underwrote  the  said  policy  for  loOl.  oa 
the  5t3d  day  of  September  1762. 

The  defendant  having  pleaded  the  general  issue,  and 
paid  into  court  the  premium  received  by  him  for  the 
said  insurance,  this  cause  came  on  to  be  tried  at  Guild- 
hall,  London,  on  the  21st  day  of  Maj/  17()3,  before  Lord 
Mansfield:  when»it  was  admitted  thai  the  plaintiffs  had 
interest  on  board  the  ship  to  a  large  value,  to  wit,  to  the 
amount  of  the  sum  insured. 

The  ship,  with  the  goods  and  snerchandixed  so  U>aden 
and  b^ingon  board  her,  after  her  departure  from  North 
Bergen,  and  before  her  arrival  at  Londtm,  proceeding  on 
her  voyage,  was  by  the  f(Ht:e  of  winds  and  stormy 
weather  wrecked,  cast  away,  and  sunk  in  the  seas; 
and  the  said  goods  and  merchandize  were  thereby  whol- 
ly lost. 

It  was  expressly  stated,    **  that  the  ship  or  vessel . 
**  called  the  Bona  Foriuna,  at  and  before  the  tio)«  she 
"  was  lo»t,  were  not  ubutral  pnyurty,  aB  marranied 
"  bu  the  said  policy'^ 

The  question  therefore  was, "  whether  the  plaintiff* 
"  can,  under  the  circaaSBtftncea  of  tkis  case,  recover  in 
**  this  action." 

Mr.  fVallac€  was  for  the  ptaintiffj  aod  Mr.  Tata  for  the 
defendant.    But 
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Lord  Mansfield  stopped  Mr.  Faf«;and  said       1763. 
it  was  too  plain  to  argue.  •        woolmer 

This  was  no  contract:  for,  the  man  insured  neutral prO'  and  another 
perty:  and  this  wasriarueutial  property.    Therefore,  we  y^ 

must  give  muilmak. 

JODGMEKT  for  the  DEFENDANT. 


u 


Rbx  versui  Docxon  Harris.  ^"'^f Zil""* 

(In  the  Crown  Paper.)  rg  q  j  g|^ 

PON  a  MANDAMUS  to  admit  and  smear  churchwar-  430.] 
DENS  of  £^  Oiaves  Soui/mark.  Lis  pendent 

The  mandamus  wasdirected  to  Dr.  HARRis/com-no**  good 
mi&sary  of  the   consistorial  and  episcopal  court  of  the  '®*""*'  ***  * 
bishop  of  fffficAesfer,   for  the  parts  of  Surrey;    ^^^ting  r ^'l * g",'' -1 
forth  that   Henry  Griffith   and   Thomas  Gamer  were  in  L   *'**     J 
Easter  week  then  last  past  duly  nominated  and  elected 
churchwardens  of  the  parish  of  St.  Olave,  Southwark,  in 
Surrey^  to  serve  for  one  whole  year  then  next  ensuing,  ac* 
cording  to  the  ancient  usage  and  custom  of  the  said 
parish ;  and  that  they  had  often  offered  themselves  to  the 
doctor,  to  take  their  corporal  oath  as  church  wardens,  and 
requested  to  be  by  him  sworn  and  admitted  into  the  said 
place  and  office :  which  oath  the  said  doctor  refuses  to 
administer  to  them :  the  writ  therefore  commands  him, 
without  delay  to  swear  and  admit,  or  cause  to  be  sworn 
and    admitted   the    said     Henry  Griffith   and   Thomas 
Gamer  into  the  said  place  and  office  together  with  all  the 
liberties  and  privileges  thereto  belonging  and  appertain- 
ing ;  or  shew  cause  to  the  contrary. 

A  like  mandamus  was.  also  directed  to  him,  to  swear 
and  admit  Damd  Griffin^  Philip  Cox^  Isaac  Apptebee  and 
William  Strickland  into  the  same  office. 

He  returned,  that  there  were  two  causes  depending 
before  him,  which  had  been  afterwards  consolidated  into 
one ;  in  which,  it  was  disputed  "  who  were  elected 
•*  churchwardens ;"  the  former,  on  the  promotion  of  Grif- 
Jin,  Cox,  Applebee,  and  Strickland,  asserting  themsehis  to 
have  b«en  duly  elected,  and  praying  to  be  ^worn ;  the 
latter,  on  the  promotion  oS  Griffith  and  Gamer  and  two 
others,  against  Griffin^  CoxXApptebee,  and  Strickland ;  and 
the  parties  on  each  side  reciprocally  denied  the  others  to 
be  duly  elected.  ^ 

By  reason  whereof  he  could  not,  consisientfy  with 
his  duty  and  the  law  and  practice  of  the  episcopal  court ,  swear 
or  admit  or  cause  to  be  awom  anfl  admitted  the  said 
Henry  Griffith  and  Thdmas  Garner  into  the  place  or 
office  of  churchwardens  of  the  parish  of  St.  Olave,  5ouiA- 
wark,  UNTIL  t^  shall  have  been  jvdicudly  determined,  in 
the  cauu  then  depefidine  before  him,  according  to  allegatiooa 
given  and  proofs  made  tbereooj  **  thai  the  said  Henry 
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176s.      "  Griffith  and  Thomas  Gamer  webe  duly  euoted  into^ 
HEX        "  ^^^^^  office/*    AH  and  singular  which  said  things  he 
V.         submitted  to  the  judgment  of  the  court. 
HARRIS.        The  return  to  the  other  writ  of  mandamus  at  the  in- 
stance of  David  Griffin,  Philip  Cox,  Isaac  Jppltbee,  and 
William  Strickland,  was  the  same  (muialit  mutandis ;)  only 
r    lAoo  1  that  it  added  at  the  end,  (after  the  words'*  were  duly 
L    **2^  J  "  elected    into  such  office/')  "  by  a  majority  of  legal 
"  votes:' 

Note— Both   the  causes  stood   together,  in  the 
crown-paper,  for  argument;  and  the  tike  rule  was 
made  in  both :  but  it  was  the  former  only  that  was 
actually  argued ;  and  the  fate  oitiis,  of  course,  deter^ 
mined  the  other. 
Mr.  Yates,  pro  rege,  argued,  that  this  is  a  bad  return* 
The  commissary  is  only  ministerial,  and  is  qbligtd  to  exe- 
cute the  act ;  whether  it  be  of  any  validity,  or  not.    The 
mandamus  gives  no  right;  only  a  lesal possession,  in  order 
to  try  it    To  prove  which,  he  cited  I  Sir  J.  S.  S09,  610. 
Rex  V.  Simpsons  and  2  Sir/.  5.893,894,895, 896.  Rexy. 
Dr.  Ward. 

But  this  is  a  question  which  this  very  commissary  Aim- 
self'iA  to  determine :  and  it  does  not  at  all  appear  vAeit  he 
will  determine  it. 

The  defendant  can  bring  no  action,  till  admission. 
*  It  wtf  Tr.  A  latter  case  in  point  is  Rex  v.  Reynell,  Tr.^  9  G.  2.  B. 
«,  9  G.  s.  U.  Upon  a  mandamus  commanding  him  to  swear  Lodge 
churchwarden  of  Temple  Holy  Ctoss  in  Bristol;  he  re- 
turned, *'  that  in  a  suit  depending  in  the  bishop's  court, 
"he  himself  had  decreed  in  favour  of  Whitchurch;  and 
**  that  »n  appeal  was  lodged,  and  was  depending.*' 
This  return  was  quashed ;  and  a  peremptory  mandamus 
awarded. 

Mr.  Blackstone,  for  Dr.  Harris— The  doctor  is  totally 
disinterested.    It  is  his  own  return,  arising  from  his  own 
difficulties. 
LlEaiUSS.]  Loij  Mansfield— It  is  an  indecent   return. 

.  He  has  ng  right  to  try  the  question:  be  can  not  try  the 

legality  of  the  votes.    The  king's  writ  commands  bim  to 
admit  and  swear:  and  he  must  obey  it. 

Mr.  Blackstone  cited  2  Ld.  Raym*  1008.  the  Queen  v. 
Guise,  3  Salk.  88.  and  6  Mod.  189.  (All  S.  C.)  proving 
(he  ^aid)  *'  thatnoit  fust  electus  is  a  good  return;*'  and 
likewise  **  that  special  matter  may  be  returned,  in  some 
"  cases." 

Hereaie  two  eroA mandamuses :  and  the  doctor  does  not 
know  which  to  obey. 
*he  oSlT*^  ^^""^  Mansfield  and  Mr.  Justice  Wilmot*— 

jad^es  that     He  ought  to  obey  both.    It  is  without  prgudke  to  the 
were  in  coort.  right  of  either  claimant. 

8 


€€ 
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Lord  MANSFTELb.    But  he  says,  **  he  will  determine      17e5. 
it  himiel/:'  ki^x 

Mr.  Blackstone— In  Sir  T.  R^ym.  439.  Carpenter^s  case,  y^ 
the  return  is  very  much  like  this  return :  and  the  reporter  harkis,  ' 
says — **  we  granted  a  writ  to  swear  Carpenter;  because 
*'  the  Ecclesiastical  court  can  not  try  the  custom  of 
••  choosing  the  churchwardens.'*  Which*  case  seems  to 
impfy^  that  though  the  ecclesiastical  judge  can  not  try  a 
custom^  yet  he  m^jf  try  other  matters  which  the  parties 
have  submitted  to  him. 

Lord  Manstield— All  the  cases  cited  on  both 
sides,  prove  thi%  return  to  be  wrong.  It  would  be  s6^  even  if 
h^ eould try  it;  (which  he  can  not  do:)  he  can  not  try 
the  legality  of  the  votes. 

"  Mr.  Justice  Wilmot — ^These  writs  give  no  right: 
and  he  can  not  try  the  legality  of  the  votes. 

PerCur\ 
The  RETURN  mu8t.be  disallowed; 

And  aVERBMPTORY  MANDAMUS  go. 

The  court  proposed,  and  the  parties  consent- 
ed^  to  tri/  the  riglit  \n?L  feigned  issue:  and  the  execution  of 
the  peremptory  mandamus  to  be  suspended  till  after  the 
trial :  and  then  the  peremptory  mandamus  to  go,  "  to 
**  swear  in  the  victors  at  the  trial;**  unless  the  judge 
who  tries  it,  shall  declare  himself  dissatisfied  with  the 
verdict 

Combe,  Esq.  venus  Pitt.  Mondsy,  f  oth 

Jone,  1 763. 

rpHIS  was  an  action  of  debt  for  16001.  brought  by  "i^lSlJ*^ 
-*-    Richard  Combe,  eso.  one  of  the  candidates  for  mem-  j.g  ^       ' . 
ber  of  parliament  at  the  last  ♦  election  for  Ivelchester,  Rep,  497 
against  Benjamin  Pitt,  for  unlawfully  corrupting  three  523.4 
several  voters  to  give  their  votes  for  Mr.  Lochfer  and  Another  ac- 
Lord  Percival.  *»on  «^  tl» 

The  declaration  was  of  Michaelmas  term,  3^3.  with  SSSf^^Toaj. 
a  memorandum  referring  to  Saturday  next  after  the  mor-  ij  prior  in 
row  of  J II  Souls.  point  of  time. 

The  defendant  pleads,  in  abatement,  that  tit  this  same  ][   1434   J 
iermofSt.  Michael,  before  the  king  at  Westminster  came  cannot  be 
one  George  Lake  and  exhibited  his  bill  against  the  defen-  P|«sded  in 
dant  of  a  plea  of  debt  for  4001.  for  the  same  cause  of  ^^ImS^ 
action,  ana  for  the  «ame  identical  offences.  p.  1335.  ' 

The  plaintiff  replies,  that  after  the  committing  of  the  and  post  15S6. 
said  several  offences  in  bis  bill  mentioned,  and  long  before  ^^  ^  Dura, 
the  day  of  exhibiting  thesame  bill,  and  also  before  the  day  «^y  ^^  ^ 
of  exhibiting  the  said  George  Lake's  bill,  that  is  to  say,  on  ^  ^l  ,,  '7/* 
the  30th  day  of  June  2  G.  3.  he  the  said  Richard  Combe, 
Sot  the  recovery  of  bis  aforesaid  debt^  sued  forth  out  of 
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1763.  ^^®  court  of  our  lord  the  now  king  before  the  king  himselfa 
COMBE  certain  writ  of  our  said  lord  the  now  king  called  a  latitat, 
y^  against  the  said  Benjamin  Piti^  directed  to  the  then 
FiTT.  sheriff  of  the  county  oi  Surry,  by  which  said  writ  our 
said  lord  the  now  king,  commanded,  &;c.  so  that  he  might 
baVe  his  body  at  WeHminster  on  Saturday  next  after  the 
morrow  of  AU  Souls  then  next  coming,  to  answer  to  the 
said  Richard  Combe  in  a  plea  of  trespass,  and  that  the  said 
sheriff  should  then  have  there  that  writ:  which  said 
writ  he  the  said  Richard  Combe  sued  forth  with  intent,  &c. 
And  that  the  said  Benjamin  Pitt^  afterwards  and  before 
the  return  of  the  said  writ,  to  wit,  on  the  29th  day  of 
July  in  the  second  year  aforesaid,  was  in  due  manner 
served  with  the  copy  of  the  said  writ,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided;  and  that 
he  the  said  Benjamin  Pitt  afterwards  at  the  return  of  the 
toid  writ,  to  wit,  on  Saturday  next  after  the  morrow  of 
All  Souls  now  last  past,  appeared  in  the  said  court  here  to 
the  writ  aforesaid,  &c.  and  that  thereupon  the  said  R. 
Combe,  in  this  present  Michaelmas  term,  to  wit,  on  the 
said  Saturday  next  after  the  morrow  of  All  Souls^accord- 
ing  to  his  intention  aforesaid,  exhibited  his  aforesaid  bill 
against  the  said  Benjamin,  in  form  aforesaid,  foT  the 
recovery  of  his  aforeisaid  debt  above  demanded.  And 
this  he  is  ready  to 'verify.  Wherefore  he  prays  judgment, 
and  that  his  said  bill  may  be  adjudged  good;  and  that 
the  said  Benjamin  Pitt  may  answer  over  thereto,  &c. 

The  defendant  rejoins,  that  after  the  committing  of  the 
said  supposed  offences  in  the  same  bill  mentioned,  and 
lon^  before  the  day  of  exhibiting  the  said  respective  bills 
of  the  said  Richard  Combe  v^nd  Oeorge  Lake,  that  is  to  say 
on  the  said  30M  iayof  June,  in  the  2d  year  of  the  reign 
of  our  lord  the  now.  King,  the  said  G.  liuke  sued  forth  out 
of  the  court  of  our  lord  the  king,  before  the  king  bimsetf 
(the  said  court  being  then  and  still  at  Westminster^  in  the 
county  of  Middlesex)  a  certain  writ  of  our  said  lord  the  . 
kind  called  a  latitat^  against  hifn  the  said  Bergamin,  di-> 
[^  WSd  T  rected  to  the  then  sheriff  of  the  county  of  Surry,  by 
which  said  writ  our  said  lord  the  now  king  commanded 
the  then  said  sheriff,  &c.  so  that  he  might  have  his  body, 
before  our  said  lord  t6e  king  at  Westminster,  on  Saturday 
next  afier  the  morrow  of  All  Souk  then  next  coming;  to 
answer  to  the  said  George  Lake,  in  a  plea  of  trespass^  and  > 
that  the  said  sheriff  should  then  have  there  that  writ 
And  that  afterwards,  and  before  the  return  of  the  said 
writ,  and  before  the  said  Benjamin  was  served  with  a  copy 
of  the  said  writ  so  sued  out  by  the  said  Richard,  or  had  any^ 
notice  of  that  writ  being  sued  out  or  intended  to  be  sued  out, 
to  wit,  on  the  7th  day  of  July,  m  the  ad  year  aforemid,  he 
the  said  Benjamin  was  served  with  a  copy  of  the  said  writ  eo 
-     jsuedbythesaid  George  Lake,  with  an  English  notice  at 
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the  bottom  thereof,  according  to  the  form  of  the  statute 
in  such  case  lately  made  and  provided ;  and  that  in  obe- 
dience to  tlie  said  writ,  he  the  said  Benjamin,  according  to 
the  course  and  practice  of  the  said  court,  at  the  return  of 
the  said  writ  so  sued  out  by  the  said  George  Lake,  to  wit, 
on  Saturday  next  after  the  morrow  of  Alt  Souls  now  last 
past,  appeared  in  the  said  court  here,  to  the  said  writ  so 
sued  out  by  the  said  George  Lake ;  and  that  thereupon 
the  said  G.  Xake,  in  the  said  term  of  St.  Michael,  to  wit, 
on  the  Saturday  next  after  the  morrow  of  All  Souls  now 
last  past,  exhibited  his  aforesaid  bill  against  the  said 
Benjamin  in  form  aforesaid,  for  the  recovery  of  the  sup- 
posed debt  by  him  demanded  as  aforesaid.  And  this  th« 
said  Benjamin  is  ready  to  verify.  Wherefore,  as  before, 
he  prays  judgment  of  the  said  bill  of  the  said  JR.  Combe, 
and  that  the  same  may  be  quashed,  &c. 

The  plaintiff  surrejoins,  that  by  the  course  and  practice' 
of  this  court,  writs  of  latitat  sued  out  after  the  end  of  any 
term  are  tested  as  of  the  term  next  preceding  the  time  of 
their  being  so  sued  out:  but  he  avers  that  the  said  writ  of 
latitat  above  alledged  to  have  been  sued  forth  out  of  the 
said  court  here  by  the  above-named  George  Lake,  al- 
though the  same  was  tested  on  the  30ih  day  of  June 
aforesaid,  in  the  said  2d  year  of  his  present  m^esty's 
reign,  being  the  last  day  of  Trinity    term  in  that  year, 

WASREALtY   AND  IN    T hCT  SUCdJorth  OU  Mc  THIRD    day 

of  July  in  the  same  year,  and  vot  before;  and  thrftthe. 
aforesaid  writ  of  latitat  which  he  the  said  Ricked  sued 
forth  out  oF  this  court  as  aforesaiH,  arid  which  was  tested 
on  the  30th  day  of  June  aforesaid  in  the  said  second  year 
of  bis  present  majesty's  reign  was  really  and  in  fact 
sued  out  by  the  said  Richard  against  the  said  Benjamin 
for  the  cause  aforesaid,  long  before  the  said  writ  oiialitat 
in  the  aforesaid  rejoinder  mentioned,  was  really  and  truly 
sued  out  by  the  said  George  Lake,  that  is  to  say,  on  the 
FIRST  day  of  July  in  the  said  2d  year  of  his  said  majes- 
ty's reign,  to  wit,  at  Ivelchester  aforesaid:  and  tliat  he  the  V 
said  Richard  afterwards  mth  all  convenient  spetd,  to  wit, 
on  the  day  and  year  in  the  above  replication  for  that  pur-  ' 
pose  mentioned,  did  sei-ve  a  copy  of  his  said  writ  upon 
the  said  Benjamin  Pitt,  and  on  the  appearance  of  the 
said  Benjamin  thereto  exhibited  his  aforesaid  bill,  and 
declared  thereupon  against  the  said  Benjamin  for  the  cause 
and  in  the  manner  aforesaid  :  and  this  the  said  Richard  is 
ready  to  verify.  Therefore  he  prays  judgment  that  his 
aforesaid  bill  may  be  adjudged  good,  and  that  the  said 
Benjamin  Pitt  may  answer  over  thereto. 

To  this  surrejoinder  the  defendant  demurs  specially; 
and  shews  for  cause,  1st  that  it  does  not  sustain  the  above 
replication  of  the  said  Richard-,  but  it  is  a  departure 
therefrom,  in  this,  that  by  the  gaid  replication  the  said 
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1763.      Siehatd^  in  order  to  maiDtain  ^  priority  of  suit,  hatfr 
COMBE     pl^&^l^d  ^nd  insisted,  ^*  that  be  sue^  out  a  writ  oi  latitat 
y^         **  in  this  cause  against  the  said  Betpamin  Pitt  on  the 
PITT,      "  ^'*  d^yof  Jam  in  the  2d  year  of  the.  reign  of  his  pre- 
**  sent  majesty;"   and    yet  oy  his  said  surrejoinder  he 
hath  insisted  "  that  such  writ  oi  latitat  was  sued  out  at 
"  a  different  time,  to  wit,  on  the  fir%t  day  of  July ^  in  the 
"  2d  year  aforesaid;"  and  a/<so  for  that  the  said.  jRtcA^rrf 
hath  not  traversed  or  denied  the  service  of  the  said  writ  of 
latitat  sued  out  by  the  said  George  Lake^  to  be  before  the 
service  of  the  said  writ  of  latitat  sued  out  by  the  s^id 
Richard^  as  he  the  said  Benjamin  hath  by  his  said  rejoin* 
der  above  alledged :  and  the  said  surr^oinder  is  iu  other 
respects  improper  and  insufficient. 
The  plaintiff  joins  in  demurrer. 
Mr.  Dunning  argued  it  for  the  defendant. 
This  is  an  action  (laid  in  Somersetshire)  for  corrupting 
voters  at  the  election  of  members  of  parliament  for  fvel-f 
Chester.    The  declaration  is  of  Michaelmai  term,  and  be- 
gins with  a  memorandum  referring  to  Saturday  next  after 
the  morrow  of  ^tf  Souls. 

The  defendant  pleads,  in  abatement,  an  action  brought 
for  the  very  same  matter  and  offence,  by  one  George  Lake, 
in  the  same  term. 

,  The  plaintiff  replies,  that  before  the  day  of  exhibiting 
Lakers  bill,  that  is  to  say,  on  the  30/A  qf  Jane^  he  the 
)  plaintiff  sued  out  a  latitat  against  the  defendant,  re« 
turnable  on  Saturday  next  after  the  morrow  of  All  Souls, 
and  that  the  defendant  was  duly  served  with  a  copy  of 
it,  and  appeared,  &c.  and  thereupon,  the  plaintiff  exhi- 
bited his  bill  against  him,  &c.  : 
L14S7  1  ^^^  defendant  rejoins,  that  on  the  said  30th  of  June, 
•J  Lake  sued  out  a  latitat  against  him,  returnable  on  the 
same,  Sa/t/refay  next  after  the  morrow  of  All  Souls;  and 
that  before  the  defendant  was  served  vciih  a  copy  of  the  plasn" 
tiff's  writ,  or  hacfany  notice  of  it,  to  wit,  on  the  7  th  of 
July,  he  was  served  with  a  copy  of  Lake's  writ ;  and  that 
l4ake,  upon  the  defendant's  appearing  at  the  return  of  it, 
exhibited  bis  bill  oh  the  Saturday  next  after  the  morrow 
of  All  Souls. 

Theplaintiffsurrejoin8,thatby  the  course  and  practice 
of  this  court,  latitats  sued  out  after  the  end  of  a  term  are 
tested  as  of  the  preceding  term  :  but  that  Lakers  latitat 
was  in  fact  sued  out  on  the  third  of  Jii^and  not  before:  ' 
and  that  Afs  the  plaintifi^s  latitat  was  in /act  sued  out  on 
the  FiRST  of  Jiui^,and  with  all  convenient  speed  served 
upon  the  defendant,  and  proceeded  upon  as  soon  as  the 
defendant  appeared  to  it  as  aforesaid. 

To  this  surrejoinder  we  demur :  and  shew  for  cause, 
*^  that  the  surrejoinder  doea  not  sustain  the  replicatiop« 
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*•  but  is  a  departure  horn  it;"  and  "  that  tire  plaintiff  has       17(53.     , 
"  not  theiein  traversed  or  denied  the  service  c^/*  Lake's     comb& 
*•  latitat  to  be  PKio  ti  ^0  the  service  of  his  own'*  y^ 

First— -Here  docs  not  apptar  such  a  priority  of  suit,  on  pixT. 
the  part  of  the  plaintiff,  as  is  necessary  to  attach  the 
RiaHTtiF  ACTipN  2/1  him.  Both  writs  are  tested  on  the 
sa/ne day,  and  r<*/t/r7raA/^  on  the  «fif/nf  day:  and  BOTH  nc'- 
c  LA  RATIONS  ftrc  supp<ised  to  be  of  the^ifr*^  day  of  the 
term  ;  which  is  to  betaken  Hsonly  one  day. 

In  (/ui  tarn  ir format  ions  for  the  same  offence,  where  both 
are  exhibited  upon  the  same  day,  there  is  no  precedency  of 
suit,  to  attach  the  right  of  suit  in  either  informer :  and 
therefore  the  court  can  give  judgment  for  neither  ;  but 
6oM  shall  he  barred. 

This  is  expressly  resolved  in  the  case  of  Pyt  v.  Cooke^ 
14  Jac.  1.  reported  iu  Moore  8()4,  and  HolHirt]1S.  And 
the  former  report  resembles  it  to  the  case  of  two  replevins 
by  two  persons  atone  time,  for  one  taking  :  the  defend- 
ant shall  answer  neither. 

It  is  true,  that  in  a  case  of  Hutchinson  against  Thotaas, 
Tr.  27  Car.^.  as  reported  in  2  Lev.  141.  in  an  informa- 
tion for  usury,  the  memorandum  wjis  of  Michaelmas  term, 
and  the  defendant  pleaded  "  quod  ante  exhihitionem  hujus 
*•  in  for  mationi\sci  licet  termino  sci  Michaelis  (the  same  term)  T    1428    T 
"another   person  exhibited  an  information  aUo  against 
*•  him  for  the  same  usury,  and  obtained  judgment  against 
•*  him.**     Upon   which,  the  informer  demurred,  and  had 
judgment;  for,  both  informations,  as  thereplmdedj  refer 
to  the^>5/  instant  of  the  same  term :  but  i/ another  infor- 
mation zras  exhibited'if/orf,  in  the  same  term,  he  should 
have  pleaded  '*  that  this  information  was  exhibited  such 
**  a  day  in  the  term  ;  and  that  at  anotfier  day^  before,  in 
"  the  same  ternu  another  information   was  exhibited^ 
"  and  judgment  thereupon  obtained.'*     And  there  is  also 
a  case  (very  ill. reported)  in  2  Sir  JT.  S.  11(>9.  Jacksqn  qui 
icm,  &iC.  v.  Gisling,  Tr.  *  15  G.  2.  In  debt  on  the   statute  *  N'.  B.Il  wat 
ofldC\2  c.  S.  for  selling  fat  lambs  alive,  the  defendant  2'''"  ^^  ^- *• 
pleaded,  '*  that  in  the  same  term  another  informed  against  ]^J^j{j^|^^** 
•*  him  aiid  recovered :"  and  on  demurrer,  it  vas  held  ill,"! 
according  to  2  Lev.  141,  **  Iteeatise  he  did  not  set  out  the 
•*  dayf  on   which  each  bill   was  exhibited,  that  so  the 
*•  court  might  judge  of  the  priority/'    This  is  the  whole 
of  Sir  JiiA/f  Strangers  report  of  the  case. 

But  there  is  a  distinction  between  pleas  in  ahatemfnt^ 
andplea-oin  A/?r.  Fleas  in  bar  must  shew  i\\e  priority; 
because  the  right  of  action  aitaches  by  the  priority:  but 
inpleas  iutf6a/em€/^,  it  is  sufficient  to  shew„"  that  the 
•*  two  suits  were  commenced  upon  the  same  day. 

And  it  appears  by  a  fuller  and  more  accurate  MS. 
report  of  the  case  o(  Jackson  v.  Gisling  (which  he  read 
Vol.111.  N 
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1763.  verbatim)  than  that  of  Sir  John  Stranjres,  and  which  Jtiajr 
COMBE  (^*  ^^  vouched)  be  depended  upon  for  iu  correctness,  that 
y^  this  distinction  between  "  pleas  in  bar  and  pteas  ioabHte- 

*  pifT.     **  men t  was  t^^'««W/V/ed in  that  case." 

i  It  may  be 

^oius;  too  far  to  nay,  that  *'  this  dittinclron  vas  estaliHiihcd  io  that  case.*'     But  it 

was  takea  or  *at  least  hmted  at,  by  Lee  Lord  Chief  Jdstice,  6happle,and  Deiiraon. 

And  lb  at  case  was  a  plea  in  tiar  i  though  it  is  not  directly  so  expressed  by  ^r  J.  ^, 
N.  B.  Sir  J.  S.  or  rather  his  editor,  has  mistaken  the  vear :  for  it  was  deterniiaed 

in  Tr.  1742.    1 6 G.  2.  not  15  (as  he  reports  it.) 

Therefore  when  both  actiotis  are  commenced  at  the 
same  time, each  may  be  pleaded  in  abatemcfii  of  the  other. 
And  here,  both  writs  have  the  same  teste  and  the  same 
return ;  and  both  declarations  refer  to  the  same  day n 

We  have  therefore  pleaded  in  abatement^  not  '*  that 
"  Lakes  action  was  prior  to  the  plaintiff's ;"  but  "  that 
**  both  were  commenced  at  the  same  time ;"  in  which 
case,  we  were  nut  obliged  to  ansuer  to  either. 
r  1429  3  Their  replication  indeed  alledges,  "  that  iluir  latitat 
"  was  sued  out  on  the  30M  o^  JwTie."     But 

Our  rejoinder  alledges  th^  very  same  thing  concerning 
our  latitat,  \ 

So  that  the  case  is  brought  back,  just  to  what  it  was 
before,  as  to  priority. 

Then  they  surrejoin  *'  that  their*8  was  in  fact  sued  out 
**  on  the^r«/  of  July  :  and  ear*s,  not  till  the  third :"  which 
gives  them  a  priority  of  two  days. 

And  I  own,  that'it  is  now  settled  **  that  the  tr»e  time 
••  of  suing  out  the /a/itof  may  be  shewn,  whenever  it  i» 
**  material,  in  answer  to  a  pleaof  the5/fl<i/feo/*//>/i/to/io/is, 
"  notwithstanding  the  fesfe  :"  so  was  the  determination 
*  Vide  ante,  in  the  case  of*  Johnsons.  Smith,  P.  33  G.2.  B,  IL  • 
P  950  to  1)68.  And  in  cases  of  pleas  oi  tender,  1  admit,  likewise,  *'  that 
**  the  day  of  the  tender  may  be  shewn'' 

But  tielther  of  these  cases,  (on  pleas  of  the  statute  of 
Umitation  or  pleas  of  tender,)    apply  to  the  present  cc«e ; 
J  which  is  Vipenal  action  brought  by'd  popular  informer, 

Sucn  a  construction  was  very  ri^ht  in  those  Oftses; 
because  it  tended  to  5wppor^  so/irf  ;«$<ice,  and  to  prevent 
a  xcrbng  which  would  rhere  have  arisen  from  legal  tiction. 
Batthough  remediul  laws  are  to  be  construed  liberally, 
yet  penal  lavrs  are  always  construed,  strictly.  A  common 
'  i/^/yn/i^r  shall  not  he  at  liberty  to  quit  the  teste,  and  avail 
bmiselfof  the  real  time:  evenybwn,$ shall  not  bedispeosed 
with,  to  aidpopw/tfrprosecutorF. 

In  the  case  of  ^Culliford  v.  Blandford^  Pasch.  4  IV.  if 
M.  B.  R.  Cart  hew,  234.  Holt  Chief  Justice  differed  from 
the  other  three  judger,  and  took  this  distinction  between 
a  civil  action  and  an  action  for  a  penalty  given  by  astatute, 
^  that  inthe/ormfr  case^  the  suingout  a /a^il«£witbia 
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"  the  time  and  eontinuing  it  afterwards  will  besufficient;  1763. 
'*  but  in  the  other  case,if  the  party  proceeds  by  bill,  he  combj; 
-*'  ounrht  to  file  his  bill  within  tilne,  thut  it  may  appear  y^ 

'  •'  so  to  be  upon  the  record  itself.'     The  plaintilK  indeed        pitt. 
had  judgment:    but   afterwards  a    writ  of  error  was 
brought,  in  that  case.  p    tamo   1 

It  appeal's  upon  the  pleadings  in  the  present  case/,   tvili      i 
**  thatotfr  writ  wnsserved  on  the  7th  of  Jw/y,  and  their's  _  1424^4^5. 
**  was  not  served  till  the  29M."  So  that  we  have  three  weeks  \n  the  replica* 
firinrUif  of  service:  which  shall    take  place  of  the  two  lion  andxe- 
days  priority  of  their  poc&i'^writ,  which  they  only   took  bwder. 
out^  hut  did  not  serve.    Ic  would  be  hard  if  this  pocket- 
priority  should  be  a  ground  for  our  paying  the   penalty 
iwice  over. 

It  may  perhaps  be  objected,  **  that  both  writs  were 
**  returnable  at  the  same  time." 

They  were  so.     And  supposing  the  reAwrn  of  the  writ 
to  be  the  commincemeut  of  the  action,  yet  f  (as  it  was  f  This  vm ex- 
said  in  the  case  o(  Jackson  v.  Gisling,)  if  both  are  at  the  presilysaid, 
safiie  time,  the  court  cnu  not  give  priority  to  either  :  but  ^h*  j  ^e° 
either  defendant  may  plead  in  almtenient.  ^nd  hy  Mr! 

Secondly — As  it  appears  upon  the  repiication  and  re-  J.  Cba^iple. 
j<«i/(fcrboth,"  that  the  plaintiff  had  nt^  priority  of  suit; 
•'  but  that  doth  writs  were  sued  out  on  the  very  same  day, 
**  viz,  on  the  30^/<  of  June,''  The  plaintiff's  surrejoinder 
IS  repugnant  to  the  replication^  and  a  departure  from  it,  iu 
aliedging  "  that  his  latitat  was  in  fact  sued  out  on  the 
••  Jlrst  of  July*'  And  we  have  shewn  this  for  a  cause  of 
demurrer. 

WmvL^  the  time  \s  mat  trial  y  (as  in  this  case  it  is,)  a 
deprture  from  the  time  before  alledged  is  a  defect  iu 
•  substance* 

This  was  solemnly  determined  in  the  case  of  Cole  v. 
Haukint,  II.  3  G.  J.  Ji.  JK.  S/r«i.ai. 

(Of  tins  case  f  have  a  MS.  note  (taken  before 
my  own  time  :)  and  the  <letermination  was"  that 
*•  in  an  action  upon  the  case  on  a  pa ro/ promise, 
**  the  ftW  of  the  promise,  laid  in  the  declaration, 
**  is  not  material :  but  when  the  defendant  by  his 
**  plea  makef  it  so,  the  plaintiff  may  answer  the 
•*  plea,  and  it  shall  not  be  a  departure."  The  same 
thing  was  determined  in  a  later  case,  of  which  I 
have  a  note  of  my  own,  in  Tr.  I,  2  G.  2.  Matthews 
y.  Spicery^  Stra,  SOU.  upon  a  tender:  and  a  dis- 
tinclSon  was  taken  between  the  case  of  a  eommon 
assumpsitt  where  the  day  i?  alleged  only  for/orm  ; 
and  a  note,  where  the  day  is  material,  and  an  essen- 
tial part  of  the  agreement,  from  wliich  the  plain- 
tiff can  not  vary.) 
. .    Mr.  Yjai^,,cQttlra,  for  the  plaintiff.    . 

N2 
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1763.  The  material  question  is,  "  whether  our  action,   or 

COMBE      **  LWce'tf  friendly  one,  be  prior." 

V,  It  is  incumbent  on  the  defendant,  to  shew  that  theac* 

PITT.       ^'^"  ^^  pleads  is  prior  to  the  plaintiffs. 

The  case  of  Jackson,  qui  tarn,  v.  Gis/t/7g, shews  this; 
and  so  does  2  Hawkins  $  P.  C.275.  $  63. 

And  there  is  no  reason  for  any  distinction  betweer* 
pleas  in  bar  and  pleas  in  abatement :  the  same  reasons 
equally  hold  in  both  cases. 

The  case  of  Joknsoa  v.  Smith  proves,  that  the  true  time 
of  suing  out  the /fl/i^tf^  maybe  shewn  by  the  phinliff  i 
undwe^are  shewn  that  both  writs  were  tested  on  the 
S'ime  da»j ;  both  returnohle  on  the  same  day ;  both  dfclara" 
tions  on  the  same  day ;  and  that  ours  teas  in  fact  sued 
out  two  dayshefore  Lakes,  And  the  ii/iwg  out  the  process 
is  the  commencement  of  the  suit,  and  is  equally  so,  and 
with  equal  effect,  iii  a  qui  tarn  action  by  a  common  in- 
former, as  it  is  upon  a  plea  of  the  statute  of  limitations^ 
or  a  plea  of  tender.  This  appears  by  the  opinion  of  the 
three  judges  (against  Lord  Chief  J.  fhh]  in  the  case  of 
Culliford  qui  tarn,  v.  Blanford,  CV/r/Z/ew,  233,  234.  So 
that  ts?e  have  the  priority  of  suit,  and  are  guilty  of  no 
laches;  for,  we  5nrerf  it  with  all  convenient  speed,  and 
proceeded  upon  it  as  soon"  as  the  defendant  appeareJ.  Con- 
sequently, o»r'j  is  not  to  be  called  a  pocAe/  latitat;  nor 
does//i«i>  priority  oi  service  make  any  difference  in  their 
favour. 

If  Mr.  Dunning*s  argument  should  prevail,  it  would  be 
impossible  to  prevent  siicb  collusion  between  defendants 
and  their  friendly  prosecutors,  as  must  baffleall  real  prose^ 
cutions  upon  this  statute. 

Perhaps,  if  both  were  commenced  upon  the  very  same 
day,  one  might  be  pleadable  to  the  other* 

Secondly.     As  to  the  DEPARTUfiE. 

The  notion  of  a  departure  is  where  a  man  shews 
and  relies  upon  another  mat terrfT/enV/g  from  vrnd  contrary 
to  his  former  allegation.  But  here  is  wo  repugnancy  or 
departure  ;  for,  we  adhere  to  our  former  srllegation,  as  to 
the  teste  of  the  writ,  pursuant  to  the  course  and  practice 
ef  the  court;  and  then  specify  the  day  when  we  really 
f  1432  ]  and  in/act  suid  it  out.  And  this  is  no  departure^  wbenr 
it  is  in  anszrer  to  the  defendant's  plea,  which  has  made  the 
time  material,  when  it  was  not  so  before. 

Mr.  Jh:nniug,  in  reply. 

Mr;  Td^s  disputes  the  distinction  which  I  make  be- 
tween pleas  in  abatement,  and  pleas  in  bar.  But  it  is  tijust 
•  V.  wife,  oner' and  I  bad  the  report  of  the  case  of  *  Jackson  v. 
p.  1428. .  Gisling,  where  it  was  established,  from  the  t  gentleman 
«K  p"'"  ^ho  argued  that  case. 
querxGundrji     It  cannot  be  right  or  reasonable,  that  each  plaintiff 
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should  recover  against  the  defendant,  for  the  very  same  176S, 
offence ;  and  yet,  that  U  the  consequence  of  Mr.  Yatcs^  combe 
Argument  v. 

He  saifs  indeed,  '*  tliat  Lake  is  zfritndli/  informer."       ^^^.'^ 
But  how  dots  that  appear?  Or   how  can  the  couH  take  ^ 

judicial  notice  of  that?  Both  informers  appear  in  an 
€iiutit  light  to  the  amrt ;  and  they  will  aid  neither  of 
them. 

Secondly — "  That  this  surrejoinder  is  a  departure  from 
"  the  replication,'*  is  manifest  upon  theyaceofit:  it  is 
quite  repugnant  to  it. 

The  replication  does  not  say  one  word  about  the  te^e 
o(  the  latitat :  it  does  not  mention  the  teste  at  all,  but 
only  alledges*'  that  it  was  sued/orth  on  the  30th  of  June/* 
The  surrejoinder  avers  it  to  have  been  **  sued  forth  on  th« 
"  3d  of  July,  and  not  before.'*  Can  any  thing  be  more, 
repugnant  ? 
A  second  argument  being  proposed, 

Lord  Mansfield  said,  that  it  had  been  extreme- 
ly well  argued  by  the  gentlemen  on  both  sides:  who  had 
both  of  them  argued  like  lawyers^  and  had  not  said  a 
word  tod  much  or  too  little. 

Cur.  advis.  till  to-morrow  morning. 
And  the  next  day,  Tuesday. the  21  st. 

Lord  Mansfield  delivered  their  opinion. 
Hb    said  it  was  unnecessary  to  go  into  any  of  the 
pleadings  subsequent  to  the  pka,  if  the  plba  itielf  was 
bad:  and  they  were  all  of  opinion,  *^  that  this  plea  is  a 
••  bad  one/* 

It  is  ^plea  in  abatement,  shewing  ^  that  another  action 
^  was  brought  against  the  defendant,  in  the  same  term,  by 
*  *•  another  person  for  the  same  offence:''  and  this  is  «">r  1433  T 
without  any  thing  more.  Whereas  be  ought  to  have  *• 
shewn,  ^*  that  the  right  <^  action  was  attached  in 
*'  some  other  person,  before  the  present  plaintiff's  action 
**  Yr2L5 commenced/*  And  Mr.  Dutmings  own  two  casea 
prove  this  doctrine. 

That  of  Hutchinson  v.  Thomae,  in  2  Lev.  14L  was  an  < 
information  for  usury.  The  memorandum  tra«  of  Michael'^ 
mas  term.  The  defendant  pleaded  ^Hhaton/c  exhibitionem 
**  itfomuttionis,  scilicet  the  same  term,  another  person 
**  exhibited  an  information  also  against  him  for  the  same 
*'  usury,  and  obtained  judgment  against  him.*'  Uport  . 
which,  t^ie  informer  (ibKonrred,  and  had  judgment :  for« 
both  informations,  as  there  pleaded,  refer  to  the  first  in« 
istant  of  the  same  term.  Buta/anotiier  information  toas 
exhibited  &^re,  in  the  saipe  term,  the  defendant  fAot/M 
have  pleaded,  **  that  the  information  pleaded  to  was 
"  exhit  ited  such  a  day  of  the  term ;  and  that  ut  another 
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1763.      ''^  DAY  before^  in  the  same  term,  another  informatiofi. 
COMDE      **^  ^^^^  exhibited,  and  judgment  thereupon  obtained.'* 

y^  And  Jackson^  qui  tarn,  v.  GisUng^  was  a  plea,   **  that  in 

y^i-^y^  "  the  same  rerm,  fiiiothi'T  infdrnied  against  him  and  re- 
•*  covered:"  and,  on  demurrer,  it  was  holden  ill,  ac- 
cording to  2  Lev.  HI.  became  he  did  nut  set  out  the  day$ 
on  which  eacli  hill  was  exhibited,  that  so  the  court 
might^Wgf  of  the  priority^ 

'I'herefbre,  notvvithstandingthe  fife/iera/  fiction  "of  the 
"  wh()le  term's  being  but  one  day,    yet  when  the  priority 
of  action  6eromf  5  essential  atid  riecessanj  to  be  ascertained y- 
the  particular  day  must  be  sheun. 

Mr.  Datining  hvi^fairlij  stated  these  two  cases,  which 
are  against  him:  but  he  distinguishes  between  pleas  in 
BAR,  and  pleas  in  abatement  :  and  be  admits  thet^e 
cases,  as  being  pleas  in  bar  j  but  si\ys,  that  where  both 
actions  are  brought  at  the  same  time,  it  ought  to  he  (as 
it  is  here)  pleaded  in  abatement,  and  that  such  a 
plea  in  abatement  is  goorf.  And  he  has  cited  a  manu- 
script'note  of  the  case  of  Jackson  v.  Gisling,  by  which 
•  V.  inte,  (he  says)  it  appears  that*  that  case  really  turned  upon 
p.  1428.  such  a  distinction  between  pleas  in  6arand  pleas  in  ahdtc^ 
metUl 

But  there  can  be  xo  reason  or  foundation  for  such 
a  DisTiKCTiON:  for,  in  both  cases,    it  is  er/r/e/Z/y  neces- 
*htiry  io  stt  out  the  particular  day.     If  the  particular  day 
be  not  specified,  the  whole  term  will  be  considered  but  as 
07ie  day. 
r     1*34  T     '^'^^  ^^^  is  intelligible,  as  k  is  reported   by  Sir  J,  S. 
♦Ifiiii         ^"^  "^y  brother.  Dcni^on  says,  it  id*  righttij  taken, 
rightly  taken, 

1  am  sore  it  i«  not  fullj  taken  :  at  leaiit,  I  kbow  that  my  own  note  of  it,  eini^toji 
tPrice  ai  man}  pfl^es  al  his  ddeslineft. 

A  case  was  cited  from  Hvhari  and  from  Moore^  Pt/e  - 

V.  Coke,  14  Joe.  1.  to  prove*  that  "  where  Iko  infor*^ta- 

"  ifiowsare  exhibited  on  the  same  day,  the  defendant  nteds 

^  V  ant         **  nottodnsxcerelthtr:''  and  Mr.  Yatet  seemed  tot  con- 

p.  J  is"  *'      ceAe^  "  that  if  both  were,  infaet,  brought  upon  the  iriy 

•'  same  d»y,  one  might  be  pleaded  to  the  other." 

But  though  the  law  does  not,  in  general,  allow  of  the 
fraction  of  a  dny,  yet  it  admits  it  in  cases  where  it  is 
necesiaryto  distinguish.  And  I  <lo  not  sefe  why  the  very 
hour  nuiy  not  be  f o  too,  uhere  it^l  necessary  and  can  be 
done:  for,  it  is  not  like  a  mathematical  point,  wliith 
cannol  be  divided.  However,  this  is  not  necessary  to  be 
deterniined  in  the  present  <:a$e. 

Upon  the  whole,  we  think  the  pc<ea  bad,  on  the  au«> 
thority  of  the  two  cases  Id   LeviHx  and  Strange :  aud 
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Iberefore  there  is  no  need  to  ^o  into  any  of  the  subse-  1763, 

^uent  pleadings.  combe 
Let  the  defendant  answ&r  over.  y. 

V.  po»t  156(5.  (under  Monday  19th  November  17()4.)  pjxr. 

&CX  virsuiSiR  Franc i:>-Blake  Dclaval,  William  Wednes.  224. 
Bates, and  John  Fraine,  June  ^763. 

[S.G  1  Black; 
^^N  shewing  cause  (in  the  last  term,  viz.  on  3fo«(/ajf  410.439.] 
^^  I6'th  JIl<iy)  why  an  information  ox  informations  %\\o\x\A  Inforraalioa 
not  be  exhibited  against  the  defendants,  for  certain  iwwtfe-  forfraudu- 
meanors\  •     g  fej^j^fg 

And. also  upon  Sir  Franciis  producing  Ann  e  Catle^^  apprentice  for 
in  court,  in  obedieace  to  an  habeas  corpus  directed  to  him  the  piirpc^se  of 
for  that  purpose;  prostitution. 

The  charge   against    them  was,  that  the  defendants  [GDurn.628.] 
bad  joined  in  an  1^ n  1  a w Mj;ombi^a tto n  and  c^ntpiracp  to 
remove  this  girl,  an  infant  of  a6o^u/ eighteen,   ouf  bflhe 
hands  .of  the  defendant  Bates  (a  musician}   to  whom  she 
was  bound  an.  apprentice  by  her  father,  (a  gentleman's 

coachman,)  without  tlie  knowledge  or  approbation  of  the         j 

Slid  Catl&f  her  father,  and  to  place  her  in  the  hands  pf        )      r 
Sir  Franciif for t/tepurpose of  PRO&TiTiJ'riOii.  .  1       i^ 

For  which  purpose  (^  it  was  insisted,)  she  was  rfw-  p^Hg^l 
charged  by  Bates,  her  nuster,  from  the  indentures  of  her  **'^      ry^ 
apprenticeship  to   him,    in  coosidtf ration  of  200K  (th6        •      \  ■■ 
penalty  of  them,)  paid  to  him  by  Sir  Frauds;  and  was        ^-^ 
then  bonnd^  by  the  usual  indentures  of  apprenticeship,   , 
to  Sir  Francis:  and  Mr.  FraiKs  was  the  attorney  who 
was  concerned  in  the  transaction,  so  far  as  to  make  all 
these  several  iodentgres,  and  ^Iso  to  draw  up  an  agree- 
ment between  Sir  Fruncis  and  Bates,  "  that  iJo/e^  should 
**  have  the  pcoi^  of  s^p  engagement  or  contract  he  had 
*'  entered  into  for  her  singing  at  Maryhone^  and  be  secured 
••  against  the  non-performance  of  that  contract."    Th,e 
^irl  was  now  notoriously  kept  by  Sir  Francis  Delaval;  and 
actuaUy  resided  in    his  bouse,  and  publicly  rode  out  on 
bis  horses,  attended  by  his  servants* 

As  to  the  INFORMATION  — 

The  COURT  a(\jiourned  the  consideratiou  of  the 
matter  till  the  first  of  the  present  tero^.    For 

{^ord  Mansfield  said,  that  inhere  r^cr//^  has 
been  a  conspiracy  tp  seduce  this  girl,  (which  is  the 
foot  upon  which,  this  court  are  to  take  it  up,)  he  and  his 
brethren  had  some  doubt*'  whether  the/<iMrrand  mother 
"  were  not  conceined  in  it,  v^  well  as  the  rest"  'J'herefore 
let  the  rule  b6  enlarged  till  the  first  day  of  next  term : 
«nd  let  the  father  and  mother,  in  the  mean  time,  give  an 
answer  totb^  nutters  which  sg:s  ^liarged  -iipon  them  in 


\ 
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1763.      ^'^?  affidavits  that  have  been   read  on  the  part  of  the 
REX        defendants, 

V,  As  to  the  HABEAS  CORPUS--* 

DELAVAL  ^^'s  LoRDSiiip  said,  that  the  three   principal 

et  aU'   *  cases  that  have  occurred  since  Queen  Anns,  time  that 
are  applicable  to  the  present  case,  were 
[«  NewAbr-       Mrs.  Turhervilles  case  {  ii^jr  v.  C/wr/cson  et  al.   1  Sir  J. 
68$.]  S.  444.)  in  Trin.  7  G,  1 .  in  this  court ; 

Frances  Howland*sciiBe  {Rex  v.  Mart/  Johnson,  I  Sir  J. 
S.  57D.and  2  Ld.  liaym.  13340  i»  /^'/.  10  G.  1,\B.  R. 
and 

James  SmUh*8  case  ( Uex  v.  Penelope  Smithy  2  Sir  J.  S. 
982  j  in  Trin.  7,  SG.^.  B.  R. 

C14S6  I  '^^^  ^^  thought  that  what  wAs  doife  by  the  court,  in 
^  J  every  one  of  them,  was  right:  though  he  did  not  agree 
with  the  sayi//gs  that  were  reported  in  the  books  to  have 
been  made  use  of  in  determining  them. 
[4Burrl990.]  In  cases  of  writs  of  habeas  coipu$  directed  to  private 
persons,  ••  to  bring  up  infants"  the  court  is  bound,  es 
debito  JHstitia^  to  set  the  infant  free  from  an  improper 
restraint :  but  they  are  not  bound  to  deliver  them  over  to  any 
body  nor  to  give  them  any  privilege.  This  must  be  lelt 
to  their  discretion^  according  to  the  circumstances  that 
shall  appear  before  them.  • 

There  is  a  privilege  redeukdo;  t/wfcss  the  court  should 
see  ground  to  declare  the  contrary. 

In  the  three  particular  cases  which  he  had  mentioned, 
all  that  wps  actually  done,  he  said,  was  kight  :  though  he 
did  not  agree  with  all  that  was  said. 

In  the  first  of  these  cases  (Uex  v.  C/flrft*oiiet  al.)  the 
infant  was  a  marriageable  young  lady,  who  lived  with  her 
guardian,  A  man  claimed  her  as  his  wife  :  she  dtnied 
the  marriage.  The  court  could  not  try  the  marriage  by 
affidavit  4  and  theyj  could  not  deliver  her  to  the  man  as 
her  husband^  without  allowing  the  marriage.*  She  chose  to 
remain  with  her  guardian:  and  the  court,  upon  being  in- 
formed **  that  the  man  had  a  design  to  seize  her,** sent  a 
tipstaff^  home  with  her ^  io protect  her. 

I      In  the  second  case  (ncx  v.  Mary  Johnson^)   the  cliild 

•  M    own       ^^*  '^^  young  to  judge  for  itself:  she  was'  not  more  than 

notcr  (and  I     "^"^  ^^  ^®"»  ^^  ^®  ^mt  accounts  say,  •  six  years  old  ;  but 

9vas  in  court   certainly  not  old  enough  to  exercise  any  judgment  of  her 

nod  flaw  her)     oKn,    And  there  was  a  legal  guardian  appointed  by  the 

iBjf  "  about  will  of  htv father:  and  therefore  it  was  right  to  let  the 

'**•  legal  guardian  take  her,  as  she  was  too  young  to  judge  for,'- 

herself.    The  guardian  appointed,  in  that  ca^^e,  by  the «;, wi- 

tual  court  Was  nothing  at  ail :  for  they  appoint  owy  body 

guardian  in  that  court ;   for  the  mere  purpose  of  ap^ 

pearing. 

In  the  thitd  case  (Rex  t.  Penelope  Smith,)  the  child 
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wanted  but  six  weeks  of  fourteen.  And  that  oQse  was  1763. 
determined  right,  (barring  the  dictuma  that  were  ui^ed  io  it:)  rex' 
for  Uie  court  were  certainly  right  in  refusing  to  deliver  y^ 

the  infant  to  thefather ;  of  whose  desigmn  applying  for  the  d^la  va  l 
custody  ot  his  child,  they  had  a  bad  opinion.  ^^  gl  •  ' 

The  true  rule  is,  •*  that  the  court  are  to  judge  upon  the  r  J437  1 
**  circumstuficcs  of  the  paviicular  case;  and  to  give  their  •-  '  -* 
•*  directions  accordingly,^ 

'  In  the  present  case,  there  is  no  reason  (or  the  court  to 
deliver  her  to  her  father.  She  has  sworu  "  to  have  re-» 
"  ceivedill  usfste  from  him^  before  she  was  at  all  put#ut 
"  apprentice:  and  whilst  she  was  viW^iMatea  her  master, 
it  appears  that  her  father  seldom  or  ever  came  near  her» 
or  ever  gave  her  either  advice  or  reprimand.  It  is  even 
suspicious  *'  whether  the  father  and  moiher  were  not 
"  parties  to  the  conspiracy  r  Bnd'*  whether  the  father  does 
*'  not  carry  on  this  prosecution  in  hopes  of  extorting  tnaney 
**  from  the  defeodanis." 

Let  the  girl  therefore  be  discharged  from  all  restraint^ 
and  be  at  liberty  to  go  xehere  she  will. 

And  whoever  shall  offer  to  meddle  with  her  redeundo, 
let  thetn  take  notice''  that  they  do  it  at  their  pfri/.*' 

But  I  see  no  reason,  in  //;»case,  to  send  an  officer  with 
her,  to  protect  her:  upon  a  mere  apprehension  or  «wp- 
position  *'  any  body  will  behave  impioperiy  upon  tUe 
*•  occasion.'* 

The  frffidaviti  of  the  girl's  father  and  mother  having 
been  read  yesterday.  Lord  Mansfield  took  them  home 
to  revise  and  consider  them,  (together  with  the  rest  of 
I  lie  affidavits  formerly  read,)  till  this  morning:  by  which 
affidavitsnow  read^  the  father  seemed  to  me  to  have  very 
fully  exculpated  himself  frona  all  suspicion  of  blame;  but 
the  mother  was  acquainted  with  the  amour  between  Sir 
Francis  diud  her  daughter,  whilst  f^he  and  her  daughter 
lotlged  together  in  or  near  Covent-Garden^  and  before 
her  daughter's  {^oing  to  Batk^  as  well  as  after  her  return, 
though  she  never  ac<|uuiuted  her  husband  at  all  with  her 
knowledge  or  suspicion  of  it. 

Lord  Mansfield  now  delivered  tl)(^. opinion  of 
the  court. 

This  is  amotion  for  an  iuformation  against  the  defen- 
dants for  a  coNSPiKACY  to  put  this  young  girl,  (anap- 
pientice  to  one  of  them,)  into  the  hands  of  a  gentleman  of 
rank  and  fortune, /or  the  purpose  of  prostitution ;  contrdry 
to  decency  and  molality^  ^i\A  tcithout  the  knowledge  or  [19  Vin.  139.1 
approbation  of  her  father ;  who  prosecutes  them  for  H, 
and  has  now  cieaied  himself  oiM  imputation,  and  appears 
to  be  an  innocent  and  an  injured  man. 

The  fact,  uncontrovcrted*  is  this— 

A  female  infant,  then  iboui^fteen,  was  bowid  appren* 
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1765.      '"^^  ^y  her  father  te  the  defendant  Batb«,  a  tnwic^masier  ; 
HEX        the  girl  appearing  to  have  natural  tnlents  iov  viusic.    Thd 
y,  father  became  bouml    to  the   master  in  Ihe  pettaliy  of 

j>  E  L  A  V  A  L  ^^^"  ^*'  *'*  daughters  performance  oftht  covenatUs  coniu  i  n- 
et  al^  ^^  *°  ^'^'^  indenture.  She  hecanie  eminent  lor  vocarmuaici 
and  thereby  pained  a  great  pi^ofit  to  Bates  her  ntaster. 
During  her  apprenticerfiip,  being  then  ^howt  seventeen^  she 
is  debauched  hv  Sir  Frauds  Ddavnl,  whilst  she  resided  in 
the  house  of  Bales^s  father ;  as  Bates  himself  was  a  single 
man  and  no  lk)use -keeper.  In  Jpril  last,  Bates  her 
mfttcr  indirectly  assignt  her  $0  Sir  I'rawisy  as*  much  ni 
it  was  in  his  power  to  assign  her  over:  and  this  is  done, 
plainly  and  manifestly,  forbad  purposes.  -Bates  at  the 
same  time  releases  the  penalty  to  the  father,  but  without 
thefathcr'a  application  or  even  privity;  and  rteeivtstht 
tool,  from  Sir  Francis^  by  the  liands  of  his  tayior ;  who  is 
employed  to  pay  it  to  Bates^  and  also  enters  into  a  bond 
to  Bates,  to  secure  to  him  the  profits  arising  from  th^ 
girl's  flinging  this  summer  at  Marybone.  And  then  she  is 
indentured  to  Sir  Francis  Delaval.  to  leaf funtuic  cf 
uiMiViud she  covenants  tcith  him^  both  in  the  usual  cove- 
nants of  indentures  of  apprenticeship,  and  likewise  ift 
several  otliers,  (as  "iwt  to  quit  evtn  his  apartmeiUs^")  &ic. 
These  A  ixrichE^hettceen  the  parties  are  signed  by  ail  but 
the  father :  and  a  bond  is  drawn  from  bim,in  the  penaky 
of  200L  for  his  daughter's  performance  of  these  cove- 
nants (which  he  never  executed.)  And  the  girl  goes  and 
lives :  nd  still  does  live  Kith  Sir  Francis^  notoriously^  a$  a 
kept,  mistrfss. 

'I  Hus  she  has  been  played  owr,  by  Bates,  into  bis 
hands,  for  this  purpose.  No  man  can  avoid  seeing  aU 
this;  let  him  wink  ever  so  much. 

I  remember  a  cause  in  the  Court  of  CA^mfery,  wherein 
it  appeared,  that  a  man  had  formally  assigned  hig  wife 
over  to  another  man :  and  Lord  Hordmcke  directed  a /?ro- 
secutwn  for  that  transaction,  as  being  notoriously  and 
grossly  against  public  decency  and  good  mnnmrs.  And  so, 
I  is  tho  present  case, 

^     It  is  true  that  many  offences  of  the  incontinent  kind  fall 
properly  under  the  jurisdiction  of  the  Ecclesiasiicaicoun^ 
and  are  appropriated  to  it.    But,  if  you  except  those 
^appropriated  cases,  this  court^is  the  custoM  morum  of  ihe 
^people,  and  has  the  superintend^ncy  pf  olfetii^es  tonira 
£    1439    yo/<Of  mores :  and  upon///w  ground,  both  Sir  Charles  Sedley 
9/^y/f    li  ^  /\         Curl,  who  had  been  guilty  of  offences  against  good 
^/I^^^A-^J^C^X  manners,  were  prosecuted  here* 

Zr  l^/:  r  r/  ///        However,  besides  this,  there  is,  in  the  present  case,  a  . 
c^tnucCw  /If,/.    CONSPIRACY  a/id  CON  r  ED  Ell  AC  V    amongst  the  defen- 
dants:  which  are  clearly  and  indisputably  within  \.\\t 
f  n?per  jurisdictioQ  of  lA»  court. 
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A  nd  m  the  conspiracy  they  were  all  tKree  concerned.  1763. 

Bates  the   niaster,  clearly  htew   of  the  connection        rex* 
between  Sir  Francis vltmI  his  apprentice,  in  February :  but         ^^ 
he  gave  no  notice  at  all  about  it,  to  herfather,  till  a  cortsi-  ^ j.^,;^ y.^  i^ 
derable  time  rt/ier  he  knew  it  Itimself ;  andfl//«sf,  neither      etil* 
tells  nor  hinfi  to  him  any  thing  further  than  that  she  had  ^  * 

b^en  seen  riding  in  the  park  attended  by  a  servant  of  Sir 
Fraticis  DefavaVs^  and  that  she  neglected  her  busincs^s 
and  bis  instructions;  and  recommended  her  mother'^ 
taking  a  lodging  for  her  and  lodging  with  her.  In  Aprils 
he  enters  into  this  tran<?action  with  Sit  Prands;  who  is 
io  pay  him  the  penalty  of  the  original  indentures,  and  (hen 
to  liwiu  the  girl.  Ytt  of  all  this,  he  gives  no  notice  to 
her  father.  Bates's  oa?//  affidavit  is  highly  improbable:' 
and  tliough  the  girl  swears,  in  her's,  to  exculpate  B at£S  as 
well-as  Sir  Francis  Delaval,  yet  it  is  plainly  discoverable 
from  what  she  swears,  *'  that  Batcs*s  account  is  noth 
"  true  one."  Bates  therefore  ought  clearly  to  be  in- 
cluded in  therule  for  an  information. 

Then  as  to  Fraine,  tlie  attorney — Though  I  never 
heard  any  imputation  upon  him  before,  yet  in  this  in- 
stahce  he  has  certainly  acted  inconsistentfy  with  the  duty* 
of  his  profession^  and  that  chastity  of  character  which  it  is 
incumbent  upon  an  attorney  always  to-support.  He  has 
drawn  and prepaied  all  these  instruments;  and  the  inden- 
tures whereby  this  girl,  already  bound  to  Uates^  binds 
herself  apprentice  to  Sir  Francis  Delaval,  to  be  taught 
nnisic  by  him  ;  and  all  Hie  covenants  contained  in  it ;  and 
was  privy  to  the  compensation  that  Jiates  received  from  Sir 
Francis.  So  that  it  was  impossible  for  him  to  be  igno- 
rant of  the  real  intention  of  this  transaction :  he  could  not 
imagine  that  she  really  bound  herself  to  Sir  Francis  to  be 
taught  music  by  him ;  but  must  undoubtedly  have  been- 
conscious  of  the  true  purpose  for  which  these  deeds  and 
writings  were  calculated.  He  therefore  ought  likewise 
to  be  included  in  the  absolute  rule  for  an  information. 

Then  as  to  Sir  Fra-mcis  himself,  there  can  remain  no  f   14,40    1 
doubt.  ^  ^       .       •* 

Therefore  let  the  rule  be  ausolijte 
against  all  *  thuee. 
•  Xote— 

'I'he  counsel  for  the  prosecutor  did  not,  upon 
the  original  motion,  pj;)y  any  rule  against  the  tay^ 
lor;  suspecting  that  he  had  acted  rather  under  a 
kind  of  compuUion,  than  ill  intention  or  design.  , 


Rex  ver§us  Burbage.  /Same  f3d 

if  of  the  prosecutor,  moved  for  „" .  * 
\estificandum,  to  carry  2  Aomas  ^  ««©▼«' 
priiooer  ad  (eft  refuted  uiMleripecial  drcumstaocei. 


TM[  R.  Ashhnrstt  on  behalf  of  the  prosecutor,  moved  for  «  1,  *   ' 
'^^  a  habcQ$  corpus  ad  testificandum^  to  carry  Thomas  to^rcmoTe  a 
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tyfa        Haijdon,ii  prhoner  in  execution  in  the  King*s  Herich 

'    ^'       prison  for  a  misdemeanor^  duwn  to  the  next  assizes  for  the 

*^^        county  of  fiorvester^  again.st  the  defendant;  upon  an  aliU 

^'  davit  of  his  being  a  material  witness. 

BURBAGE.  -g^^  Lqj,j  Mansfield,  though  he  agreed,  "  that 

*'  (in  general)  a  habeas  corj.us  ad  iei^tijicandum  triillie,  to 

**  remove  a    person  in  execution^  to  be  a  witness,"  yet 

thought  the  /^re&e/^r  application  to  he  a  mere  contrivance. 

This  Btirbage  is  indicted  for  prrjur  if  in  sweaiing  th^  verj^ 

+  V.  tntc,       0^1/ A  upon  which  this  t  Thomas  tlaydon  was  convicted  of 

p.  issi.  K«z  the  oilence  for   which  he  is  now  imprisoned:   so  that  it 

V.  Thomas      seems  diflicult  to  account  for  his  being  a  material  witness 

Tl^^'da'nh    '"  the  cause.     But  even  admitting  him  to  be  so,  there  is 

Mayl^AfS.      1^0  great  inconvenience  in  trying  it  at  the  utxt  following 

assizes :  at  which  time  this  man's  imprisonment  will  be  at 

at)  end. 

Per  Cur. 

TAKE  NOTHING  BY  THE  MOTION. 

The  end  of  Trinity  Terra,  1763.    3  G.  3. 

fi:^ Mr.  Just.  Fostek  was  absent  all  this  term;   and 
died  on  the  first  day  of  the  following  term,  r/z.  Monday^ . 
ihtlth  of  November  1163. 


MICHAELMAS  TERM,  lui  Ufs 

4  GEO.  111.    B.  It.  1763. 

In  the  evening  this  Monday  the  first  day  of  thi»  tern>,  Monday  7/li 
about  nine  o'diock,  *  died  Mr.  Justice  Fosr£Uy  ^'>^.  »763, 
third  jud;ie  of  this  court,  aged  about  74,  *  Meraomn- 

^ _1^_  were  only 

"  three  jud^ci 

of  Ihis  court 

Right,  on  the  demise  of  Francis  Bas8£T,  Esq.  reriu3  ^"»'»J'5/h« 

J  iiOMAS  ana  another.  ^     .      . ,.. 

Tuesday^  15th 

f  I^HIS  was  a  case  reserved  upon  an  ejectment  tried  **  re  n  i  oi  * 
-*•    the  western  summer-circuit  in  17(5 1.    It  turned  upon  \  ,'g  ^ 
the  construction   of  a   power ;    and  the   question  was,  p^^^^  ^o 
**  whether  the  }yower  was  or  was  not  well  execuied.**  ,„„ke  leauet 

At  the  assizes,  there  was  a  verdict  for   the  plaintiff,  to  be  liberally 
subject  to  the  opinion   of  the  court,  on  the  following  coniirucd. 
case. 

John  Pendartis  Basset,  being  seised  in  fee,  in  const- 
deration  of  an  intended  marriage  between  him  and  Mr5». 
Jnne  Prideaux,  conveyed  to  trustees  and  their  heire,  to 
the  use  of  himself  and  his  heirs  till  the  marriage;  then, 
of  himself  for  life;  remainder  to  the  trustees,  to  preserve 
contingent  remainders;  and  after  his  own  death,  then 
remainder  to  secure  a  rent-charge  ic  his  intended  wife  for 
her  life;  remainder,  to  the  first  and  other  sons  of  the 
marriage,  in  tail  male;  remainder,  to  such  uses  as  he 
should  by  deed  or  will  appoint;  remainder,  for  want  of 
such  appointment,  to  the  heirs  of  his  body,  in  tail  male; 
remainder  to  his  brother  Jrtf/jcis  Busict,  the  Icsfor  of  the  f  1442  7 
plaintiffs  for  life;  remainder  to  the  first  and  other  sons  of  ^ 
the  said  Francis  Basset,  in  tail  male:  remainder  to  him- 
self, his  heirs  and  assigns  forever:  which  several,  estates 
and  limitations  aforesaid  are  subject  to  a  proviso  *'  that 
**  it  should  be  lawful  for  himself  and  Francii  Basseif 
**  during  their  respective  lives,  and  the  son  and  sons  of 
**  their  respective  bodies,  and  the  heirs  male  of  such 
"  son  and  sons,  and  his  own  heirs  male,  a!>  they 
**  should  be  severally  and  successively  in  the  possession  of 
"  the  freehold,  by  virtue  of  the  limitations  aforesaid;  ' 

*'  and  for  the  said  trustrbs  and  the  survivors  and  sur« 
^<  Yivor  of  them,  and  the  beirs  of  such  aurvi  vor^  dtmnji 
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I76d«      **  ^^^  minority  of  any  such  son  or  sons  or  issue  male;  at 
niGHT     **  ^^y  **"^^  ^^  times,  by  any  deed  or  deeds  to  be  signed 
^  "  and  sealed    by  him  or  them  respectively,  in  the  pre- 

TUOMAS     "  ^^"^®  ^*  ^^^  ^^  more  credible  witnesses,  to  demise^ 
"  lease,  or  gra9ft  to  any  person  or  persons,  either  in  pos- 
•*  session  or  reversion,  for  one  life,  or  for  two  or  three 
"  liveSf  or  for  ani^  number  of*  years  determinable  on  the 
"  death  of  any  one,  two,  or  three  person  or  j)erson.s  to  be 
"  named  in  every  such  lease,  all  or  any  part  of  the  said 
**  premises  which  had  been  us  tr  ally  ao  demised  and  /el ten  ; 
/  **  so  as  there  should  be  no  more  than  three  lives  in  bein^ 
'*  at  any  one  time,  of  or  on  any  one  lease  or  demise  so  to 
**  be   made  and  granted ;    and  so  as  upon  every  such 
*•  lease  or  demise  so  to  be  made,  there  should  be  reserved 
V  so  much  or  more  yearly  rent  as  then  was  or  had  been 
"  given  or  received  for  the  same  premises,  within  twenty 
**  years  then  last  past;  or  2i  proportionable  rent,  where  a 
"  greater  or  lesser  part  of  any  farms  or  tenements,  either 
•*  separately  or  apart,  or  together  with  .any  other  part  or 
•*  parcel  of  the  said  pret;:ises  or  other  lands,  should  be 
**  demise<l  or  be  payable  quarterly  or  otherwise;  and  to 
,    ^        •'  continue  during  the  estate  and  term  thereby  grahted, 
"  and  to  be  incident  and  go  along  with  the  reversion  and 
'•  remainder  expectant  on  such  leases  respectively,  with 
•*  usual  covenants  on  thelessee'spart;  and  so  as  no  such 
**  lease  should  be  dispunislmble  of  waste;  and  so  as  in 
"  every  such  lease,  there  should  be  a  condition  of  re- 
*•  entry  for  non-payment  of  rent,  and  for  waste;  and  so 
"  as  every  lessee  should  execute  a  counterpart  of  such 
"  lease.     And  it  was  by  the  said  indenture  declared  and 
"  agreed,  that  all  such  leases,  grants  and  setts  as  should 
•'  be  made  by  virtue  thereof  should  be  good^  valid  and 
"  effkctual  in  the  law,   to  all  intents  and  purposes:  and 
**  that  the  respective  lessees,  their  executors,  &c.  should 
"  and  might  hold  and  enjoy  the  several,  &c.  to  them  re- 
**  spectively  demised,  for  the  respective  terms  and  estate 
"  for  which  such  lease  should  be  made." 
The  marriage  was  solemnized  in  1737. 
r   1443   1     T^he  said  John  Pendarve$  Ba9set  died  on  I9th  Sepfem-^ 
bern39,  without  making  any  appointoient  of  the  pre- 
mises;   leaving  his  wife  enseinte  with  a  son,  who  was 
bom  on  22d  May  1740,  and  was  baptized  John  Pndeaur, 
and  became  intitled  to  an  estate  tail  in  the  premises,  sub- 
ject to  the  said  rent^oharge  to  his  mother^  and  such  other 
incumbrances  as  then  affected  the  premises* 

By  an-  order  of  the  court  of  Chancery,  Christopher 
Haa?W/w,-e8q.  was  appointed  receiver,  and  was  empowered 
to  raai^e  contracts  for  leases  for  one,  two,  or  three  life  or 
lives,  or  years  -determinable  thereon,  of  all  such  parts  of 
ibesaid  estates  as  have  been  usually  so  grauted^  and  t9 
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iill  up  and  renew  the  lives  in  tbe  said  leases,  and  to  r&-      1763. 
ceive  tbe  fines  payable  thereon.  ' 

In  pursuance  of  which  order,  the  said  Mr.  If otcA/zis       ^^^* 
contracted  with   Nicho/as  Tresidder,  for  a  lease  of  four  ^* 

fields,  &c.  parcel  of  tbe  premises  in  question,  which  by    two  mas* 
the  .death  of  Ilenri/  Petidarces^  were  then  fallen  into  poa-  . 
session;   for  ninety-nine  years,  if  Mart/  the  wife  of  the 
said  Nichohs  Treudder,  his  son,  and  Ann  his  daughter,  or 
either  of  them,  should  so  long  live;  in  consideration  of  a 
fine  of  17ol.  to  be  paid  as  hereinafter  mentioned,  and  the 
yearly  rent  of  135.  and  4d.  and  i3s.  and  4d.  for  a  heriot. 
Accordingly  i  by  an  indenture  of  lease,  bearing  date  on 
tbe  ^4th  June  174^,  and  made  between  the  surviving 
trustees  in  tli^  said  settlement  on  tlieoue  part,  andJ;he 
said  Nic/ioias  Tresidderon  the  other  part,  reciting  the  said 
proviso  and  power  of  leasing   in  the  said   settlement 
contained,  and  the  appointment  of  Mr.  Hamkins  as  above- 
mentioned,  and  the  said  contract  made  by  him  with  tlie 
said   Tresidder^  with  the  approbation  of  the  master   in 
Chancen/,  the  said  surviving  trustees,  in  pursuance  of  the 
haid  power ^  and  in  consideration  of  87 1.  10s.  then  paid  to 
Mr.  Hawkins  by  Tresidder^  an  J  of  87 1. 10s.  more,  to  be 
paid  iusix  months,  and  of  the  rents  and  covenants  there- 
in aftermentioned,  and  with  the  approbation  of  the  said 
master,  demUed^  lea^ed^  and  granted  to  the  said  Niehoias 
Tresidder^  his  executors,  administrators  and  assigns,  nil 
those  four  fields,  &c.  to  liohl  for  ninety-nine  years,  if 
Murif  the  wife  of  the  said  N.  T,  J^icholas  his  son,  and 
Anniiis  daughter,  or  any  of  them  should  so  long  live; 
yielding  and  paying  therefore  yeuriy  the  re/i^o/' 13s.  4d. 
payable  quarterly  during  the  said  term,  and  I3s.  4d.  m 
lieu  of  a  heriot  or  farlief,  at  or  after  the  several  respective 
deaths  of  the  said  Mary^  Nicholas,  and  Ann\   and  also 
repairing,  &c.    And  in  the  said  indenture  is  contained  a 
proviso,  that  if  the  871. 10s.  should  not  be  paid  within  tbe 
stipulated  time;   or  if  the  yearly  sum  of  ISs.  4d,  or  any  r  1444  "t 
other  the  said   reservations  and  agreements  should  be  *-        x 
behind  and  unpaid  and  unperformed  in  part  or  in  all,  one 
year  after  tbe  same  ought  to  be  paid  or  performed;  or  if 
tbe  said  /V.  1\  his  executors,  &c.  shall  do  or  suffer  any 
waste  on  the  said  premises ;   then  it  should  be  lawful  to 
all  and  every  person  or  persons,  who  for  the  time  being 
shall  be  intitled  to  the  reversion  of  tbe  said  premises,  to 
re-enter,  and  the  same  to  have  again  as  in  his  and  their 
"former  right  and  estate.    And  the  said  Nicholas  Tresrdder 
executed  a  counterpart  of  the  said  lease:   and  the  last 
mentioned  871.  Ips.  was  duly  paid  at  the  stipulated  time. 
And  N,  T.  and  Nicliolas  his  son  are  §till  giving. 

On  17th  Mat/  17^,  the  said  John  Prideaux ,  Basset 
died  an  infant  under  seventeen,  intestate,  without  issue. 
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176^.  "*  unmarried :  whereupon,  the  lessor  of  the  plaintiff, 
RIGHT  ^^^  '*  remainder-man  under  tire  limitations  in  the  settle- 
^^  ment,  and  also  heir  at  law  to  bis  nephew  the  said  John 

THOMiiS.  ^^i^f^^^^  Basset 9  and  heir  general  to  the  said  John  Peri" 
daives  Bassttj  claims  the  premises  in  question,  by  vir- 
tue ofthe  said  remainder  to  Mm  limited  as  aforesaid. 

Then  the  case  states,  that  there  were  contained  in  the 
deed  of  settlement,  several  tenements  other  than  the 
Barton  of  Pendarves^  which  were  enjoyed  by  the  said 
Jo/m  Pendarves  Basset  and  his'ancestors,  at  and  before 
the  said  llth  of  Jpril  1737,  by  leasing  the  same  from 
time  to  time  respectively  for  terms  of  ninety-nine  years; 
each  of  such  terms  being  determinable  respectively  on  the 
expiration  of  three  lives:  and  that  there  were  several 
.  other  tenements  in  the  said  deed  of  settlement  likewise 
contained,  which  were  on  the  said  llth  dny  of  Jpri/^ 
-and  had  been  before  that  time,  holden  of  the  said  John 
Pendarves  Basset  and  his  ancestors,  to  farm  by  leases  at  a 
rack-rent. 

Then  there  are  stated  several  old  leases  of  the  Barton 
of  Penddrt:es,  ^r,ah  far  back  as  Queen  Elizabeth^s  time, 
and  recitin!;  others  in  //.  8th's  time;  some  for  terms  of 
yeare,  and  some  for  niiiety-nine  years  determinable  on 
three  lives,  at  different  rent^;  and  that  on  loth  September 
1(531,  the  fee-siniple  of  ih^sald  Barton  of  Pendarves  was 
conveyed  to  William  Pendarves;  and,  by  him,  afterwards 
(in  1738)  to  Samuel  Pendarves ;  and  in  173S,  on  the  death 
of  Thomas  Pendarves^  came  into  the  possession  ol'  the 
said  John  Pendarves  lias%€t.  And  an  indenture  tripartite 
is  stated,  bearing  date  15th  December  173S,  whereby  the 
said  Samuel  Pendarves,  in  consideration  of  natural  love 
dud  fatherly  afliection  to  his  second  son  Thomas  Pendar- 
ves,  and  for  his  better  advancement,  livejrhood  and  niain- 
tewvmce,  covenanted  to  stand seised[h)  to  tlieuse  ofthe  said 
Samttel^iox  life;  then  of  the  said  Thomas  Pendarves^  his. 
executors,  &c.  for  ninety-nine  years,  if  the  said  Thomas, 
r  1445  1  ^^  ^^y  woman  he  should  marry,  or  any  issue  of  his  body 
*■  should  so  long  live;    paying  yearly  unto  the  heirs  anil 

assigns  of  the  said  Stfwwe/ the* yearly  rent  of  41.  payable 
quarterly;  with  covenants  on  the  part  of  Thomas,  "to 
*'  pay  the  rent,  and  repair  the  premises/' 

It  was  stated,  {e )  that  the  rent  reserved  on  the  said  lease 
of  the  24thofJwwe  1742,  to  Nicholas   Tresidder,  is  more 


(i)  I.  e.  of  the  whole  Barton  of  Pendarvis,  of  which  the 
premises  in  the  lease  of  the  24th  of  June  17'1'2,  were 
part. 

{c)  Co.  Lit.  44. 6.  5  Co.  5.  i.  b.  a.  Vide  also  in  3  Danv.  245. 
several  points  on  a  power  in  a  private  act  of  parliament 
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Iban  9Lpropo9iiimaile partof  (he  rent Kterved  for  tbtirftolr      %'rfi<k 
Bartoit  ID  tbe  deed  of  15th  Decmber  163S.  ^^^^* 

The  said  A-iuk;!*  £aiM^  demised  tbe  premiaes  to  tbe      ^'^^* 
plaintiff;  voder  ^bicb  demjae^  tbe  plaintiff  entered,  and         ^* 
wagposMssad:  and^  being  so  poaaeaied,  the  defendants     '^^^^^ 
entered,  and  ejected  him. 

Tbe  qiieatioB  aubnritted  to  the  opinion  of  the  court, 
was,  ^  whether  tbe/^iue  bearing  date  on  tbe  24th  oijtute 
*'  1742,  and  made  to  the  said  Nicholas  Tresidder^  be  a 
'*  good  and  efectmti  le^se,  iy  virtue  of  the  power  faerem 
^Vbefiore  mentioned  as  part  of  tbe  deed  of  settlement 
**  made IdthJpri/ 1737  ;'  atxl tliereupon, ''  wfaetlier  tbe 
"  ptaintiff aught  to  recover." 

This  owe  was  argued  by  Mr.  TifMrlow,  for  the  plaintiff; 
and  Mr.  Serjeant  BurUind\for  the  defeudants. 

Mr.  TiurUw  argaed,  tliat  tins  lease  was  not  of  the  kind 
iittended by  the  power  :  nor  was  tlie  tauairent  reserved, 
Bortbe  fiSMtf/  eovenanU  contoioed  on  the  lessee's  part* 
I'hatcbe  intention  of  Mr.  Jo/ai  Pmdarvts  BMset  was  to 
continiie  the  estate  in  bis  name  and  btood ;  and  that  tbe 
trustees  had  only  a  uBked  power,  witioot  any  interest; 
and  oould  not  deviate  from  the  Hierai  terms  of  tbe  power. 
And  tbattbe  word  *'  u$ust  can  not  be  satisfied  by  a  iifigh 
ineteaoe,  or  even  by  two  instances,  ^c) 

.  ^rjeant  BwtlaHd  said,  that  the  wdy  question  at  the  [i  Wmn.  iss, 
trial  was,**  whether  aoo^eimntto  stand  semd  could  be  166»  I7i.] 
**  cofiatdttied  as  an  eiMUeiice  of  tbe  suualmanntr  ofdmnip- 
^  f«g."  And  he  aligned,  '^tkat  it  might  /*  and  insisted, 
that  a  lease  may  be  made  by  a  covenant  to  stand  seised» 
open  good  consideration,  as  of  marriage  or  blood.  A 
eosiettnttt  **  to  stand  seised,"  is  a  tonvm^smce  of  the  Umi^ 
aiace  tbe  statute  of  ^1  H.  &  llijsse  lands  have  been 
usuaU^  demised  for  years,  determinable  upon  lives  -.  and 
the  power  is»  *'  to  demise  for  aiqr  number  of  years,  de« 
^  tercBinable  upon  the  death  of  one,  two  or  three  persons 
**  named."  And  the  present  lease  is  aa^AiM  the  /emu  and 
iatmtion  of  the  power. 

Turn  con  AT  thought  tMa  as  plain  a  case  as  poesi«  r   j^^g   l 
biy  could  be,  on  the  part  of  the  defendant  ^  "^ 

Here  is  an  estate  settled^  on  a  marringe,  in  9tritt  settle^ 
nent;  and  a  power  reserved  to  the  guardians  and 
trustees  for  in&nta,  **  to  demise,  lesise  and  ffrant  for  one, 
**  two  or  three  lives,  or  for  any  number  of  years  detCN 


(c)There  are  several  leases  mentioned  to  have  been  stated 
in  this  case,  and  some  oS  tbe  same  kind  with  that  in  ques- 
tion of  tbe  Bartom  of  Pemhrves^  oi  which  tbe  premises 
in  question  seem  to  have  been  parcel. 

Vol.  Ill  O 
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1763.      **  minaWc  on  three  lives  in  being,  any  part,  tec.  usually  ta 
RIGHT      "  demised^  and  reservintf  the  usual  renty 

Now  there  is  no  doubt  but  these  XznAskad  been  usualli^ 
THOMAS     ^^^^  ^^^  ^'^^  *  ^"^  ^^^  muaiprofU  made  by  fines* 
fiVeot.  2«8.       ^^^  '^ '®  objected,  •*  that  the  last  lease  was  made  by 
acc.iP.  Wms.  **  ctnenunt  to  istand  heised,  S^c" 

J 66.  I  Ch.         A  covenant  ••  to  stand  seised,"  entered  into  by  the 
Rgi.  1 1 3,114.  owner,  ii  a  lease,  id] 

{d)  The  lease  to  which  the  objection  was  made,  was 
not  made  by  the  owner ;  for  the  question  submitted  to 
theofunioii  of  the  court,  is  expressly  stated  in  page  1445, 
to  have  been,  '*  whether  the  lease  t)eann|r  <!ate  on  the 
*'  24th  June^  1742,  and  made  to  the  said  ^icholm  Trend" 
**  der  be  a  good  and  effectual  lease  by  virtue  of  the  power 
*•*  therein  before  meutioned."  The  objection  to  tns  le.^se 
was,  that  the  deed  of  covenant  to  stand  seised  of  the  15th 

*  Dcccmier  1638,  was  the  lastdeed  on  which,  any  rent  was 
reserved ;  and  being  by  covenant  to  stand  seised,  was  not 
a  leaae;  end  therefore,  that  the  lauds  demised  by  the  lease 
of  tbei4th  June  1742,  had  not  been  usually  so  demised 
and  letten  as  the  lands  over  which  the  power  was  to  be 
exercised,  are  by  tlie  terms  of  the  power  required  to  be. 
And  ttsoems very  elraf  that  they  were  not;  for  by  the 
express  terms  of  the  power,  the  lands  which  are  the 
subject  of  it  must  be  lands  usually  letten  for  one,  two,  or 
three  lives  or  for  years  determinable  on  one,  two, 'or 
three  lives ;  and  it  appears  by  the  state  of  the  case  here^ 
though  sonttfthing  confiJsed,  and  more  clearly  from  the 
state  t)f  it  tn  iBlaek.  Rep.  447.  that  from  the  13 th  De< 
ceniber  1CI38,  down  to  the  expiration  of  the  lease,  if  it  can 
be  called  a  lease,  as  it  is  here  adjudged  to  be,  of  that  date, 

•  to  the  making  thesettlement  in  April  i737»  in  which  the 
power  was  contained,,  the  lands  in  question,  with  other 
lands,  had  l^een  eujoyed,  under  the  deed  of  covenants-  or 
lease  of  \bi\\  December  l(i38;  which,.if  it  be  allowed  to  be 
a  lea^e,  yt  t  itcertaiuly  was  not  a  lease  for  one,  two, or  three 
lives,  or  r':)r  years  deteraiinabJe  on  one,  two,  or  three, 
lives»  as  the  l.iu'is  to  be  leased  by  virtue  of  the  powerought 
to  be  ;  but  it  was  a  lease  or  term  granted  to  the  leasee  or 
grantee  for  ninety-nine  years,  if  he,  or  any  wife  he  should 
mariy,orauy  issue  .he. might,  have,  should  so  long  live; 
and  in  fact  the  grantee  orlessee  had  issue  living  to  the 
expiraticn  of  the  term  :  tbfr^fore  these  lands  couM  not 
be  the  object  of  the  power,  not  having  been  usually  so 
letten  as  the  lands  described. by  the  power,  which  by 
the  worcls  and  intention  was  clearly  cdnfined  to  lands 
leased  for  one,  two,  or  three  lives,  pr  for  a  term  of  yeara 
determinable  on  onei  two,  or  three  lives,  which  is  the 
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trfi  V  ^^  ^*^^  aUedged  to  be  a  settled  fttal  objection^  and 

•1^^'  always  allowed;  the  affidavit  not  being  poskive  m  th#  * 

jBKViMGe  act  requires  it  to  be. 

^**  Lord  Maksfielo  said,  that  f/ this  was  a  settled 

ttARTiir.  p^jjji^  jj  jj^^j^  ^  adhered  to :  but  he  owned,  he  waa 

*  '•  ^-  *•       noi  satisfied  with  the  reason  of  it    For,  if  the  party  h«id 

^  ^*  ■•  ••      sworn  positively, "  that  the  defendant  mat  indebitd  to 

**  him  in  such  a  sum/'  hisaddtVig'  the  words,  of  reference 

would  not  excuse  him  from  perjury,  if  the  fact  should 

be  untrue. 

But  Mr.  Justice  Dbkisoh  observed^  that  yast 
numbers  of  such  affidavits  had  been  held  insufficient ; 
a^  rtie  defendants  had  always  been  discharged  on  com- 
mon bail,  where  the  affidaviu  were  only  couched  in  termo 
6£ reference  :  fi>u  that  the  act  of  parliament  iteqoiredfNiftt- 
tiveo(iih(^  theJbthi;  whereas  $uch  affidavits  cannot  be 
said  to  he posi/irc  oaths  of  it.;  being  only  expressed  in 
words  q{  reference  to  somemhiU  else,  and  not  in  terms  of 
eibsolute  assertiotu 

RCI.B made  ABsoiLtfE  for  disebarging; 

t4ie  0B1PCM  DAM'T  on  eommoti  bail. 

See  before  p.  656.  Pomp  v.  Ludoigson,  M.  1758. 

32  G.  2.  B.  R.  where  this  point  Was  fully  settled^ 

agreeably  to  Mr.  Justice  Denisou^s  opiniou^  though 

not  to  Mr.  J^httce  tosttr^'s.    Ihave  there  eoUecie^ 

all  the  cases  on  this  head.* 

i     "  •V.  po^t  iggft.  Barclay  rt  al.'r.  Hunt,  M.  17WJ.  7  6;  St 

r   144^  T     ^^"^^  vtrsaa  Ivm^sTAHTOof  Sx«PfixsB*a  in  Dob* 

Mondsy*  SSIh  Chester. 

1IOV.176&     Tina  case  is  already  published,  m  my^  SsTTLEMKny 

Piii,«»Eii  versus  Whitjr.  , 

Tlietaiiie,f8th  jnpQQ  question  was,  *' whether  the  defendant  was  or  wa# 

Np^.  1763.      ^^   „  ^^  intitled  to  be  discharged  upon  common  bait^ 

VfS^^lJ2i  '^  on  4, 5  IT.  *  JIT.  c  21.  find  the  rulea  of  cowt  nado^ 

^^mS^  *•  subsequent  to  it ;  u0on  these  fects,  vizr 

tion  wHhia         The  d^enAint  ted  been  arrested  V  I[rtue  of  a  writ^ 

two  tcmif.      taken  out  four  days  before  the  end  of  EMer  termi  last; 

RETURN  ABXE  on  the  las*  day  of  the  then  nvxt  (taid  wovr 

last)  rmi>y  term.    The  arrest  was  wrthtti  two  i^jt  of 

the  end  of  thesame  Emferttrm,  wheretn  the  wrft  istaed, 

:Fhe  defendant  remained  a  prisoner  in  custe^  of  the 

sJ^erHTtin  after  the  end  of  IVmHyUtm  folltaFWi  lig;  a^fetif 

being   drained   with  any  declaration.     And  then   h4 

applied  ^o  a  judge,  to  be  dUchatged  nponeonrntem  bait  7 

but  the  judg^,   having  some   doubt,  ottered  it  to  be 

^McoZm^l  Mr.  Solicitor  Gencfal  [Jfrn^nlt  AM  mo^ 
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tbe^eoiiit  oabehttfoftbe  defendant,  and  prfiyeAlHat  be      iy«g, 
M^^bt  be  dischnrced  oh  comttioti  baii ;  and  bad  a  rale*  tB    j^^uurk 
*iair  caiuse  why  he  ifthcwld  not  be  bo.  '  v 

Mr.  Walier  n©w  she  wed  cause  against  tli is  rute*  WHi  te. 

The  question  depends  upon  these  words  of  the  second 
cUiiise  bf  4.  5  ff.  *  *r.  e.  W.  T  That  If  any  defendant  be 
^  taken  or  charged  in  custody  apon  any  w^it  out  of  the 
^  courts  at  H^^finitMr,  and  detained  irt  prison  <br  waolb 
*•  of  suretiea  for  his  appeariancethepeto>  the  plaintiff  may 
^*  before  the  end  of  the  next  term  after  such  writ  o^ 
*'  Inrocm'shail  be  returnable,  declatt  against  sucK  pri« 
'*  ndirifr,  ice/*)  and  Upon  the  (%h  clsxise  df  a  rule  of  this 
court,  made  in  Easter  term,  5  W.Sf  M. "  That  if  the  decfa- 
'*  raiioH  be  uotJUed  before  the  end  of  the  next  term  after 
**  th6writ  or  process  by  which  the  prisoner  was  taken 
**  orcbarged  in  custody  ^returnable ;  and  affidavit  made  L  1449  J 
*'  and  filed  thereqf  before  the  end  of  twenty  days  next 
^  after  mich  tenA,  the  prisoner  ahall  be  discbai^fed  on 
^  common  bail, aigned  by  a  judge  ;**)  together  with  the 
under-mentioned  rule  of  Tr.  2  G.  1. 
.  Mr.  Solicitor  Qeneral  qit^  and  retie4  op  A  tase  of 
Xottg  V,  Murrel,  A.  14  G,  i.  1740,  in  this  cohrt,  as  a 
case  directly  in  point  for  him,  and  .determined  unani- 
mously by  the  court,  after  solemn  discussion  and  delibera- 
tion. 

(But  thai  was  a  case  where  the  defendant  >tas  ^t  in^i  Barr.soso.] 
custody  of  a  sheriff   (as  this  defendant  is,)  but  of  the 
MARSHAL,  (to  whom  he  was  committed  by  virtue  of  a 
Atffrea5. corpus  brought  by  him,  to  remove  himself  from  . 
C  JB.  where  the  plaintifiTs.action  was  originally  brought;}      cv  -    .  ^ 
and  the  court  determined  it  upon  a  rule  made  in  Triru    - 
a  G.  1. 1716.    "^  That  if  a  defendant  tie  committed  to  the 
**  marshal^  or  charged   in  custody   <tf  the  manhal;  oe 
•'  charged  or  committed  by  virtue  of  the  process  of  this  , 
**  court,  to^  the  custody  of  any  sheriff  of  other  officer 
?'  ^^haUoever^  at  the  suit  of  any  plaintiff;  and  shall  so  . 
"  remain  in  aniody  for  two  terms;  and  the  plaintiff  shall 
^'  not  declare  a^^ainst  the  defendant  within  that  time; 
*f  that  then  such  defendant  after  the  end  of  the  second 
V  term  after  such  iwprisokment,  sliail  be  discharged 
/I  ou^of  the  prison  where  he  Rhall  be  detained,  on  filing 
*f  common  bail  signed  by  one  of  the  justices  of  this  court, 
**  without  giving  notice  to  the  plaintrff  or  his  attorney.'* 
In  OTHER  respects,  tbe  case  cited  was  ihe'imTif  with  tbe 
jxreMeni  :fort' that  Tvrit  was  taken  out  in  Easter  term  1740, 
and  was  returnable  oh  the  last  day  of  2*hV/ayterm  follow- 
ing, (as  this  is;]  and  that  defendant  wai't^k^n4n  Easttr 
tcrni,  (as  the  preseht  defendant  was,}  aiid  ;reto<i^ed'  hfm- 
aelf  bj[  ^abga$q^u$ht{ov^  tl\e  wri  uppn  a+Mc1!  he  was 
taken  was^ieVurnable,    Tbe  coutt|  lafflo^  6a«e;'^ttded 
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1763.      ^^^^^  opinion  upon  the  words  of  thnt  rule  of  T/'/w.  2  G.  1. 
FULLER     **  ^"^  *^^^'  ^^'''^'«  *''  ciiUorlji/for  iwoierms  :"  and  in  vir- 
^^  tue  of  those  words  they  ordered  the  dqfendaut  to  be  dia- 

WHITE,     t-harged.) 

The  court  were  of  opinion,  in  the  present  case, 

likewise,  that  the  df^fcndant  sUoukl  be  discharged  on  filing 

common  bail ;  Lord  MaNsJield  saying,  that  there  was  no 

difleveuce  (in  this  respect)  between  the  raau's  being  in 

the  custody  of  the  6haiff\  and  his  being  in  the  custody  of 

tbe  marshol. 

r    1450   3  Ordered    that  the  defendant  be  discharged 

out-of  custody  of  the  sheriff,  on  iiling  com" 

moti  bail. 


The  end  of  Mickaelmoi  Jerm,  1763.    4  G.3. 

"Memorandum — 

There  were  only  three  judges  of  this  court  dur- 
ing this  whole  teim. 
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4  GEO.  Ill:    B.  B.  1764. 

Sir  Joseph  Tates  (being  nppointed    a  JunaE  of  this  Monday.  Md 
Coui-t,)  went  out  Serjeant,  this  day,  Jan.  1764. 

$Ur  Joseph  Yates  took  his  place  as  Judge  of  this   Ttiesd9y,24fh 
Court.  Jan.  1764.  * 


o 


Haxiris,  Executor,  versus  Jones.  Thnrtd.  96th 

Jau.  1764. 

N"  a  question,  "  whether  an   executor  should  be  per-  [SC.  l  Black. 
"  mitted  to  discontinue^  without  payment  of  ro^^s."  *^^* 
.  Mr.  Jskhuru,  for  the  plaintiff-executor  urged  Uiat  an  ^""««'^3^  J 
executBr  should  not  pay  costs  in  ani^  instance  excepting  HUwnt^uUiff 
4)««;  viz.  where  he  had  brought  an  action  as  executor,  to  pa j  coiU 
which  he  might  have    brought  in    his  oxen  nanie:  for  rjs^p  ^  g  b|^ 
which,  he  cited  Sir  J.  S,  682.  Porhnan  v.  Came,  277. 

But  THE  COURT  werc  clear,  that  the   giving  an  sBotaDq.117.] 
executor /tfa7;e  to  discontinue,  was  a  matter  o(  discretion 
in  the  court;    and  that  they  ought  not    to  cfive    him  fS- P.  PotU 
such  leave,  in  any  ca^^e  where  he  had  knowingly  brought  '*58  3 
his  action  wrong,  unless  he  would  consent  to  paj^  costs.*  »  y.  poit 

Whereupon  }AuAMurU  agreed  to  take  his  rule  forleave  n«  i584. 
to  discontinue  upon  payment  oi costs.*  Hawkei.  eze- 

A  RULE  was  granted  accordingly,  ^"'"^v. 

launders.  1 7th 
Nof.  1764. 

West  versus  Radford.  B.  r. 

[     1459  3 

THE  declaration  vfW^fded  on  the  last  day  of  the  second  Notice  to 
term  alter  the  return  oftiiewrlt:  but  the  f?o/ice  ^0  plead,wbeD  to 
plead  was  only  given  a  little  before  the  essoign-day  of  the  ^>«gi^cn. 
foilorting  leYW.  ^  [Sec  8  Dura. 

'I'he  defendant  had  objected  t<»at  this  was  irregular  i  for  '**• 
that  the  noiite  "  to  plead'*  ought  to  have  been  given  before  ^     ™'     *'J 
the  end  of  the  second  term,  as  well  as  the  declaration  filed 
before  that  time :  and  i.ie  defendant  had  obtained  a  rule 
to  shew  cause  why  tiie  proceedings  should  not  be  set  aside 
for  irregularity,  with  costs. 

But  it  was  holden  to  be  well  enough  :  Mr.  Owen  certi- 
fying it  to  be  the  practice.    And 

Tuj:;  COURT  discharged  this  rule,  with  costs. 
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Ttieada%  silt  ^^*  tersiis  Inhabitants  of  Salfosd. 

Jan.  1764.  .       ,       ,  ^  ,.  .  i. 

This  case  IS  alieaay  In  prmt,  iu  tOe  quarto-edition  of 
my  SteT TLBMENT  Cas£s^  No.  166.  page  516 ;  where 
it  may  be  seen  at  large. 

Wednai.  itt  Rkx  versus  Bakkes,  Eaq.  et  alV 

Fefc.1764. 

[S,  C  t  Black.  TTPON  Monday,  the  ]ast  day  of  last  Michaelmas  term, 
445.459.]       U  Mr.  Mortoii^wedcaucieagakHislaiule,  made  upon 
Iti  rale  for  a  John  Bankes^  esq.  /or</  of  the  *  lebx  for  the  boroagh 
rniamlainuffto  manor  orlordship  of  CottFE  Castle  in  the  isle  of  Piir- 
"v^M^xir*  ^^^^    in.  the  county  of  Dorsc^^  aud  also  upon   Bo6er/ 
ni^i^nr  de        Hann,  steward  of  the  said  leet,   and  also  upon  Henry 
facto  mutt      Ba/ikes^  escL  the  baiiiffoi  the  said  leet  and  borough,  and 
alwaif  lie  a     also  upon  Dmid  HMs,  the  depv$y   baiii^'  of  the  said 
*^V^h  6  1    '^^^  ^^^  borous^h;  and  also  upon  JoAn   Bishop,  John 
^^\^  '  '  IVehh^  George  Burgess^  Chistopher  Summers^  Jmntfs  Hm/^ 
ward^  George  Clarke  Butter,  tViUiam   Havitland^  George 
Betf,   John    Briggs,    Thonui^   Edmunds,    Mohert  .Cede^ 
"  Georffi  Osfn&wd,  H  siliam  Butler ^  Thomaii  Osmmd,  Ihitid" 
Jt«tf^  John  S^&cklffu,  Thomas  Cmsh,  WilHam  thrnhon^ 
Thomas  Nomrnn,   tViUiam  IMls,  John  Boe,  John  Ree, 
[  ¥453   Jjun.  Henry  Moss^  vmA  Robert  .Beeee,  %iiejury  summoiied* 
and  ready  to  be  returned  ta  the  said  eonrtoftke  said 
leeft  on>  lae  95tb  day  of  Octohei^  last }-  lo  skew  cause  why 
a  writ  or  writs  of  mandamus  shoaldnot issue,  directed  to 
them,  requiritif  them  the  s^id  lord  of  the  borougti  amd  his 
aaid  stewaid  to  hold  a  court  leet  in  and  for  the  said  bo^- 
roughs  manor  or  loidsUip  ot  Corfe>-Qo9$k ;  and  requiring 
the  said  Henry  Bankes,  or  in  h<i»  absence  the  said  Dai*id 
IMiSf  to  rtturn  wad  deliver  unio  tber  said  court-leet 
the  PANNEL  or  LIST  of  the  jury  by  him  the  said  David 
Hibbs  summoned  on  the  24tl»v.daj|  of  Qe/o&er  last ;  and 
requiring  him  the  said  Robert  Hann,  at  the  said  court  so 
to  be  holden,in  the  usual' matiuer  ta'  swaak   the  sTAto* 
JUR-Y  ;  and  also   requiring   them<  the  aforesaid  j-ubor«^ 
so  impanelled  awl  ready  lo,  be  retuttH$i  aa.  aforesaid  td-  be 
morn  in  due  form  at  tlie  said  court,  and  thett  and  t^em 

to   FKOCEEP  TO  IMIB    BbBCTI4i>N>  o/ 0    MtAYOfb  of  the  Said 

borough  ot  Corfe^Castle  for  bbis' preso&t  jieaiv  and  to  do 
eviery  act  necessary  to  be  done  by  tbein^  or  any  o£  thcRi. 
respectirelj(  for  Mat  purpose,  aacording  to^  thei  form  os 
the  statute  in  such  case  made  and^  providedfc 

The  cau«e  then  shewn  by  Mjt.  MoKbn  was  not  upoa 
the  merits:  (for  whieh^  sea  the  cases  of  Ihiagelh  ittl- 
8  G.  2.  B.  i{.  and  Ilex  ^  Ncw^m^.  et  al',  coohboo^ 
council  4iien  of  Carmwihenu  P^  11^5^.  ^  G.  2.  B.  R.) 
He  only  objected  to  the  want  of  >otic£  to  the  mayor  de 
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facto ;  w!io  oogbt  (he  wM)  lo  have  been  made  a  party  to      1764. 
ikii  rule,   being  in  po$ie$Hon  of  the  office  already;  and       rex* 
ought,  HI  common  josttGe,   therefore^   to  be  heard  in         ^^ 
defence  oi  his  right,  before  the  issuing  of  a  mmtdamm  to    bakkeiS 
proceed  to  the  etection  of  another  in  his  stead,  (a)  ^  |^|*^ 

And  be  cited  the  eaae  of  St  Michel^  Rex  v.  *  Scawen^ «  or  rttiier 
in  Michaelmas  term  1763.  ^  G.  2.    (See  the.  rule-book  RexY.  UwJ 
df  ^onrfffy  next  aftei*  fiftecii  dayt  of  St  Martin,  VI  0. 2.)  AmwU  of 
Where  this  matter  was  settled  upon  long  argument  a^^JJlSSoffl^ 
eolernn  delermhtation,  as  he  said.     (But  I  doubt  of  the  n^uior. 
solemnity  of  it;   because^  though  I  was  in  court  upon 
that  day,  1  took  no  note  of  it.    Lord  Chief  Justice  Lee 
was  then  absent 

TifB  coxTRT  were  of  the  same  opinion,  in  the 
present  case ;  and  ordered  that  the  rule  should  be  amended 
by  inserting  the  name  of  Mr.  Peice  the  mayor  de  facto ; 
and  that  he  should  be  served  with  it 

Afterwards,  (vit.  on  St^urday  last«  28th  Januarf^)  Mr. 
Morton,  on  behalf  of  the  defendants,  shewed  cause  against 
making  tbe  mleabsolate. 

He  insisted  (Ist)  That  this  electkm  of  the  mayor  de  r  1454    1 
facto  was  not  apparently  aiid  clearly  such  a  one  ^  "^ 

as  was  merefycoloufcAle  only  and  void :  (2dly.)  That  if  it 
was,  yel  the  prosecutors  would  not  be  entitled  to  this 
sif9eial  fnandammst  but  only  to  a  general  one. 

To  prove  the  first  point,  "  that  only  such  an  election  [9  Dam.  S60. 
**  can.be  a  sufficient  foundation  for  tbe  courts  granting  Uoug.  S4.  &. 
**  znumdaihus"  he  cited  the  above-mentioned  case  of^^""'^^^0 
Tintagely  H,  8  O.  3.  B.  Jt.  where  Paskow  Hoskins  and 
Robins,  wete  the  contetvders  for  the  mayoralty;   and 
Robins  was  the  mayor  de  facto ;  and  the  other  applied 
for  the  mandamus,  which  was  in  that  case  granted ;  l)ut 
the  court  declared  against  granting  sucli  a  mandamus,  if 
they  should  conceive  the  least  ddubt  in  tbe  world  cot^ 
cerniag  tbq  lawfulness  of  the  pretended  election,  and 
unless  it  was  the  clearest  case  imaginable;  and  professed, 
that  they  would  not  grant  the  writ,  previous  to  an  infor« 
mation,  but  where  it  should  appear  to  be  a  very  clear  case 
*'  Ihat  there  bad  not  been  a  due  electk>n."    For  if  there 
wa«  any  doubt  concerning  tbe  lawfulness  of  the  election   . 
that  was  set  up,  the  trutltof  il  ou^it  to  be  left  to  be 
tried  in  an  information  in  the  nature  of  a  quo  warranto* 

Lord  Mansfield  proposed,  tliat  tlie  counsel  for  [Sayer^a  Rqp. 
the  defendants  should  jf/e  their  affidavUt;  tliat  tbe  prose*  313.  sec.] 


(a\  SayarU  Rep.  911.  Sw  C.  and  in  Black.  Rep.  the  oku. 
jectiou  is  stated  to  have  been  that  his  nane  was  not  in  the 
rule.    See  also  post.  2009,  SOia  Sayer^k  Rep.  140.  and 
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1764.      cutor*s  coun&el  (uight  be  aUe  to.  Jiidge,  ivbetber»  upoQ 

BEX        *^^  artidavics  on   both  sides  compart  together,  it  wa$ 

Y. '        a  *  doubtful  election,  and  fit  to  be  tried  Hpou  an  iulbr- 

BANKES     ni^tion  in  nature  of  a  quo  warranto;  or  whether  it  wan  a 

et  al'.       *  n^^^c colourable  election  ami  clear/j^  void*     Lor,  *  if' tjie 

^Y.pOBt^OS.  former  should  prove  to  be  the  case,  the  court  ought  not  to 

Rexy-Mayor,  grant  a  mandamm:  in  the  loiter  case,  they  ol#g//^     But" 

Bailim,  and     g^i||.  j^g  g^j^j^  thisspECiAi,  mandamus,  wh'icb cOfifiued  it  to 

Cambrid^e^      the  vtry  individuah  who  were  summontd  on  the  24th  of 

f 7th  Jamiary,  October^  was  certainly  nrong:  so  that  the  rule  can  Bot  be 

1767,  accord,  made  absolute  in  its  present  form. 

Whereupon  Mr.  Morton  consented   to  file  his  alTida- 
Tits : 
rSce  15  ViD.       ^^^  ^^'  Serjeant  Davy,  who  was  for  the  prosecutor, 
834.1  '    intimated  that  if  he  should  find  it  to  have  been  only  n 

doulifful  or  guestionaUe  election,  be  would  not  pursue  the 
•  N.  B.  In  a     rule  any  further.* 
caic  of  Hex  ▼. 

Holmef,  U.  9  G.  2  B.  K.  Lord  Hard>«icke  tnentioncd  the  case  of  Tinta^el  as 
the  only  ca»e  « berr  such  a  mandamus  had  b^en  s^rantedt  and  he  said,  the  rca-' 
son  of  it  was  because  it  was  a  quite  clear  case;  and  the  corpon|tion  was  tvith* 
oat  a  mayor.    Otherwise,  he  said,  it  would  not  have  been  granted. 

Adjouhnev^ 
for  a  few  day*, 
f    1455  3     Four  f^ays  afterwards— Mr.  Serjeant  Dffvy,  having  read 
over  the  affitfavits   filed  on   the  part  of  the  defendants, 
was  content  to  give  up  his  rule,  in  case  the  defendants 
would  not  insist  upon  costs. 

But  Mr.  Bunkes  not  being  willing  to  quit  bis  claim 
to  costs  on  the  rule  being  discharged,  that  point  was 
litigated. 

The  court,  having  heard  both  sides,  thought  it 
reasonable,  upon  the  circumstances  disclosed  to  them,  to 
discharge  the  rule  without  costs. 

Rule  discharged. 

ITHdaj,  Sd  TuLLET  versus  Likfield. 

Feb  1764.  , 

A  month's  TTPON  Master  Owens  report  concerning  the  regularity 
timetoplead,  ^  of  a  judgment,  the  question  was,  "  whether  a  mon/A  * 
"•■*"°*^  "  ^^^^  to  plead,  (which  had  been  given  to  the  defendant 
"^    •  "  by  a  jiuige's  order,)  should  be  understood  a  cahndar 

**  month,  ora /«wGr  one." 

The'  attorney  ior  t 'le  plaintiff,  understanding  it  in  the 
latter  >ense  ha. 1  sigUvd  ji»t!i;u)ont  after,  foar  aeeArt  were 
expired,  l>ut  rcithin  the  cfiUndur  month:  which  the  defen- 
dant com  pi.jiiird  o\\  as  an  irrigularity :  and  it  Mas,  of. 
/pourse,  \K-icx\\  d  to  tne  master. 

The  court   were   Unanimously  and   clearly  of 
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oprnion,  **  that  it  was  to  be  understood  a  lunar  months  or      1764. 
••  /our  weeks,"  tullet 

^hey  said  that  in  all  l^al  proceedings,  a  month  means         y^ 

fourueeks.  ,         ,     ,     .  ,  ,  ,       liwfielp. 

On  qyare  impedits  indeed,  six  months  are  understood  to 
be  six  cniendar  months.  But  that  is  (as  Mr.  Justice 
Ifilmot  ohstrveA]  because  it  is  manifest  by  the  words  of 
the  statute  of  13  E.  U  C^.2.)  c.  5.  that  by  six  months, 
Aa/f-d  ytor  is  ihtrt  meant.  The  words  are—**  if  he  reco- 
**  vers  his  prestMUatiou  wilhin  six  months,  damages  shall 
**  be  given  to  halfaiftars  value  only." 

And  Mr.  Justice  Dknison  said,  there  was  a  dis- 
tinction  between  the  temporal  and  ecchsiastical  law,  in  p    |j.<^  t 
interpreting  this  term  '' month :^*  the /ormer  understands  L    **^"  J 
it  to  be  lunar;  the  latter  to  be  calendar. 

Per  Cw^  unanimously. 

Rule  DISCHARGED. 

Rq^.     ^rtus  Justices  of  the  Peacb  for  the  City  of 
e>  LoKDOH. 

1ILTR.  Dunning t  supported  by  Mr.  Attorney  General  juttic«t  can- 
•^^  {Norton)  moved  for  a  mandamus  to  be  directed  to  not  ftdjoura 
the  justices,  to  proceed  upon  a  matter  depending  before  their  procoed- 
them,  upon  an  application  regularly  made  to  them  before  l^SS^ueot  ta 
the  repeal  of  the  4Uth  clause  ♦  of  the  act  of  1  G.  3.  c.  17.  the  expiration 
by  the  act  of  ^  G.  3.  c.  2.  which  application  had  been  duly  of  aa  act. 
and  in  </t/e  time  made  by  Jane  Lavs:ry  against  fftV/iaw*  f-s*5,of 
Mibur,  a  debtor  in  their  prison,  upon  the  c^roP^'sory  [™^V^' ^l^"" 
clause,  in  the  former  act.  then  subsisting  in  its  full  force;  insolvent 
and   upon   such  application,  all  the  requisites  had  been  debtor*. ** 
cofnplied  mth  by  all  the  parties  concerned;  and  Milner 
bad  appeared,  and  given  iu  a  schedule  of  his  effects  on 
oath,  and  hac^  assigned  them  over  for  the  bentiit  of  his 
creditors:    but  the  court  of  quarter-se.ssior.s,  in  whom 
jurisdiction  v^  J's  thus  properly  attached  before  the  repeal  of 
tfie  clause,  voluntarily  and  without  necessity  or  sufficient 
reason,  and  without  the  desire  or  consent  of  any  of  the 
parties,  A  ujou UN  ED  the  matter  till  a  day  which  was 
subsequent  to  tht?  time  when  the  repeal  of  the  said  com- 
pulsory clause  took  place. 

They  urged,  that    as  the  jurisdiction  ivn%  fully  at- fSeeVm.Abr. 
TACUBD  in  the  justices,  whilst  the  clause  subsisted ;  and  as  statutei  (E.9) 
the  parties  concerned  had  exactly  complied  with  all  requi"  Mandamus, 
sites :   and  as  the  prisoner  had  sworn  to  his  schedule,  ^^'  ^'^J 
and  ar/i/tf/Zyajf/ory/fc;  his  effects  for  the  benefit  of  his  cre- 
ditors, and  thereby  J/m^fd himself  of  his  a//,  and  rendered 
himself  st/£;ec^  fo /e/o/iy  if  foresworn ;  it  would  be  hard 
npon  all  the  parties,  if  the  repeal  should  be  construed  aa 
meant  or  intended  to  include  this  case  :  but  particularly 
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1764.      haw!  op^^n  atid  €?*deeditogfjr  itifntiMltliM.  cruel  to  •Hit 
R£)t       prisoner,  if  he  should  not,  after  all  thiSf  be  mritfedto  faU 
y.         discharge  out  of  pri«oo.    TbcfcfCch^  thiry  inristal,  that 
XbKDOir     the  repea/  did  fio^  eite/?<f  to  this  case,  (a)  accordhig  to  «b^ 
JUSTICES,   tfueiutentiot)  ofthel^gtslatiftre.    And  4l  wtHfM  i(e  ^n- 
trary  to  l£iw  tt\d  justice,  thkt  the  tM  bf^  MNtti  stiould 
t¥ork  a  »r6//jf  ;ro  fA^  pafty.    The  jttyi«die«lM  wm  Mfjr 
attached  in  th€  court  of  qtiafter^^ssions,  upM  t^  ap^ 
pearance  of  all  the  ^artte>s,  on  the  £§th  of  SmewAtr\ 
r    1457  1  ^^^  their  complying  With  all  i^uisites.    Thw  &•  «tid 
*•  J  sessions  adjourned  it  t?o  the  ipth  Of  Odofe^  which  '*ar 

still  within  titne ;  for  ttit  tepeat  llrfces  friacte  Miy  from 
Itnd  after  the  \^th  ofNove^ttf  {WOl  i)  UNi  idl  fte  pifi 
ties  then  iittended^  ftnd  Amf  dme  et^ythin^  itMajflihtttii 
upon  Mem.  But  od  thi^  imh  tf  iMffbet  1?^^  Ihe  Mrd 
mayor  declared,  that  he  had  pronH#9d  one  fVebaier,  an 
attorney  concerned  against  JUilner,  **  that  Milner  should 
**  not  be  discharged  Ma r  day."  Whereupon  the  court 
of  sesstofis  ptmdHded  MUmr  r  Imd  then  the  repfeal  imbk 
place.  But  as  this  was  the  act  of  the  court,  they  ought 
to procad  to  do  all  subsequeat  acts,  and  compleU  the  ju« 
risdiction  once  attached  in  them. 

But  Lord  Mansfi  eld  w^  very  cle&f,  MA  ail  the 
rest  of  the  court  concurred  With  him,**  that  wdjurisdic-* 
**  tion  Kow  remained  in  the  sessions.**  - 

Great  inconveniences  were  found  to  ^Hsid  fV<:vtd  thiA 
Compulsory  cause.  Tlie  legislature  hftd  the  %vltd1e  ifljJit 
vmier  tbeir  cbosideratiori :  ahd  they  hnve  ndt  thbught  fit 
to  reaetve  any  jurisdlctioti  to  the  justices,  after  titt  l6th 
of  November  1701.  Their  wofds  are,  "  that  frofh  and 
^*  after  that  day,  so  much  of  the  fornier  act  as  relates  to 
'*  creditors  compelling  prisoners  charged  iu  Execution  t6 

* —  *■   *--   —-'  -  '  •■-«.   ■ .  -        • ..    ■(         .,    --. 

(a)  If  the  sessions  bad  t)roceeded,  au»  wtidtb^t  the  kci 
done  at  an  adjiourned  sessions,  woUla  not  in  this  (ad  in 
other  rases)  have  related  to  the  first  day  of  the  ^sdiodd, 
and  then  the  act  was  in  force?  It  seems  itWocrtd  not» 
because  the  adjournment  would  appear  on  record. 

By  the  stat.  7*8^.  3.  c  S.  several  regulat|6tt§  tVefir 
made  id  favour  of  persons  indicted  for  high  trea^ti :  tbaf 
act  was  made  to  Uke  effect  after  the  $5tb  Marih  19^6.^ 
Sir  fV,  P4rkim  was  tried  oh'the  24th  Match  <6g5*,  i^hficfr 
Which  was  but  two  daya  bcjforc  the  act  tdok  dft(^,  iilid 
the  court  refused  to  adjourn  iiti  the  act  toofe  ^dt^  k 
bebuvknir  directly  contrary  to  that  of  th6  juMicM  &t  the 
peace^  in  the  present  cas^rbut  tbough  the  d^ihdarit  iH 
that  case  was  M^^Yf  J^^  J^iri^f  Behaved  ifitti  igMk 
Msvtrity  tbrougfrout  the  tfkV  - .   f    .  .  -  i 
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^*  delii^er  up  their  esUUM^  wd  to  such  prifloneid  ^i^g  1764, 
««  tkcnupm  iMmmtdM  9baU  be  w4  tbe  «aRie  is  boii^^y  |^^^^ 
«>  maptiiifirMk tP flaip^efaf  md^pmpom$  whatioever''  y^ 

Aim!  il  Mpl^iHwtlMt  ilMQf  douoted  *'  wt^ther  those  londoit 
«  words  would  not  have  exionded  so  far  as  to  render  tbe  jyii;rx(;*».. 
**  pfkttiiar'im  fiPOii>«  pnisecutioa  for  any  peyurv  com* 
*'  milted  4i|>«a  tbat  clawe;  prior  t(f  the  repeal  :*'  ior  they 
addan  aapieia  Brari^p^  **  tbat  tUs  act  lAoZ/  no  r  eorl^nd  or 
*j.  be  .toMtmed  to  extend  to  pardo«»  iodei^Hlfy,  or  dis* 
**  ebaiq9e«ny  mkor  who  halh  inmrrtd^  or  befon  lie  said 
*f  imk  dmf.oflfa%nmt0r  1161  shall  imw,  my  peaalty  or 
**  fcdrfeituie  bgr^ceoiffiiltAiig  any  oience  agaipst  the  said 
**  ael  of  tbemtytarof  hie  present  saajeatiy'sre^i^;  hai 
^  thai  evfiry  swta  ofiender  ahaU  be  liable  to  the  fo^feiturea 
*'  and  peMlUea  iaearred,  or  before  the  said  Idth  of 
'f.  NootvAmr  1761  to  be  iaeurred,  under  the  said  act,ai  if 
'« the  said  act  ioA  mi  beiM  repealed  and  had  coHiiausd  is^ 
^  fcdifowe."     . 

Tbettfore^  whatever  may  be  the  baj^daUp  of  this  par- 
tirular  easeb  w^  havefio/naMiii/Mi  to  support  our  issuing 
aucb  a  mmiaumu  u  is  piayed. 

NoriMJK^t  ta|M«  by  the  MOTiojK* 

Rex  ^^>«ir0  Ii^HABiVAitTe  of  WsMvBaBOVRv.  f  1458    ] 

This  case  is  already  priated  aad  published  in  the  quarts  Feb^^neif 

.  edition    of  aiy  &c:txl£;ivicn.t  Caa^  No,  167-  page 

.aiaO»4SLL  BaM;  there  is  a  small  error^m  sayings  ''  that 

,     *'  &li^  SejivyTiaad  Mn  f^erno^  had  obtained  tl^  rule:*' 

it  shpuid  be,  ''  M,r-  &%a  and  Sir  Fkto^er  Nortau:* 

Itzxtr  iu$  Irraiiiiavts  of  St  A!!fi^REW*s  HoLBOUBy;sftiutda7,iith 
and  St  O1SOROS  the  Marttb.  Feb.  1764« 

ON  Anfagr  lltb  Ifommber  ITfiS,  Mr.  Saitdtor  Genera)  Oq  an  ,|,peai 
4Mtiii«9ii)  noived  for  a  etHimaxk  tQ  be  diieeted  to  the  from  a  poor 
jurtMfa^pwoefor  the  county  of  AMdl^ies^  to  remove  i?*^*  *^^  ^^' 
m^  Aia  eeftist  an  oider  of  sesaiona*  inadeby  them  at  *||||)|^™|^f 
tMv  les4  UioU^Mi  semons^  quaabing  a  scavenger *a  rate^  ^te,  oot 
aattoiakteva  newoie.    And  be  prayed  tbia  «rrriar4it^  make  anew 
Q0iwitb8ta«du«  the  ckuse  ia  the  act  of  2  IV.SfM.u.  rau 
9»  e  &  (Id*    Wbkb  says,   ^^  that  persons  aggrieved 
^*  m^^  biv<«  leeouVBe  lothe  general  fuftrter-aessions  of 
•*  Iboipeaee  to  he  hoUkft  fiat  the  plaee  wherein  Ibe  aa^t^ 
*^  aeref^griawtiwe  dolh  ^riaci^aod  that  #Acir  deterouna* 
*>  tiMb  aM^ider  ihtfeia  shelLhe  iPiNAa»  mi^tkout  any  of^ 
M  jM^As  AXV  elftfr  Qfimtmhaimcaar^  Ajod^  to  justify  hia 
eMMiealicAldr  il,  he  cited  Jkr  v./ile  SmkabiUinis  of  St. 
im/uud'4.'Slfm^cK  2>s  U  G.  U  ,B/JL  (veported  ia 
1  Sir/.i$.  630.)    And  also  a  (^se  between  bit.  JsAaW 
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1764;       pf^rifth  and  St.  James's  ClerkenWtU;  (without  iKidDtfOnfng^ 
REX '      ^*i«tt  it  wa» determined^  or  where  to  be  found.) 

A  rule  wm  then  made  to  shew  ca^aei 
*  And  on  the  21st  of  the  same  mondi,  that  rule  was 

akdre'ws    wiade  absolute  (without  defence.) 

and  ST  '^'^^  order,  being  accordingly  now  removed  •hither  by 

seorge's,  ^^'*^'*^'*'»  appeared  to  be  an  order  made  by  tiiejmtrces 
of  peace  for  the  county  of  Middlesex,  at  a  generai  quar^ 
ter-sessionof  the  peace  holdeii  by  adjournment  at //icisiV 
hall  upon  the  18th  of  October  in  the  third  year  *«f  King 
George  the  third,  upon  the  appeal  of  s^eral  of  the  inhabit* 
ant6  and  householders  of  the  pariihes  of  St '  Antiretvi 
Holbonm,  above  tiie  bars,  and  <!yt.  Ge^^etht  Ma/styr^ 
against  a  scAVfiNGEii*!<  m/e  made  upon  tht^inhabitaiusof 
the  said  parishes  for  the  y^ar  1763,  according  lo  a  pound-' 
rate  at /o?/r  pence  in  the  pound,  and  conliitmcd  by  two 
r  1459  1  j^k^tieesof wace  for  the  said  county?  which  jtppcal  set' 
forth,  '*  that  the  said  rate  or  assessment  of  fi&f  pei*c6' 
"  in  the  pound  was  too  high,  and  Uiat  a  rate  oUhree  ftence 
**  in  the  pound,  toj^cther  with  the  surplus  in  irand, 
*' would  ra>sj  asuificient  sum;  and  that  ^(j  imfptwing » 
"  higher  rale  was  therefore  prejudicial  to  tlie  appeUants, 
"  and  illegal,  and  tliat  they  were  thereby  ujrcrnevcid  :"  on 
hearing  which  appeal,^  and  counsel  on  \jOUi  siUfess,  and 
examining  witnc^ises  on'oulh,  and  duly  considering  all 
cirtiumstatices,  the  court  of  sessions  qaa!fh  tlie  said  ratd  6f 
assessment,  and  therctipou  make  ^settle  j  impose  and  set  a  ^  cW 
rate  or  asbcssmefit  according  to  a  pound  rate  at  fAr«**pence 
in  the  pound  for  the  said  year,  upon  the  inbabitdnu  of 
the  said  parishes :  and  appoint,  impower  atid  require  the 
scavengers  to  demand,  crather  and  collect  such  nkw  rate 
or  assessment  of  and  from  all  and  every  i  he  said  inaabitanta 
•  of  the  said  parishes,  in  tiie  manner  therein  particularly 
expressed. 

^'be  exception  taken  to  this  oider,  by  Sir  Fletcher  N^r^ 
tan,  now  attoruey<>general,  aqd  Mn  Cgxe,  was^  '*  t  hatthe  j  us- 
"  tices  at  the  quarter-sessions  have  exceeded  their Jurisdie^ 
**  tion,  in  taking  upon  themselves  to  fnake  a  ksw  rate  ;*' 
whereas  they  have,  no  pewer  to  do  any  thing  more  than 
to  quash  that  which  was  appealed fr am  j  if  they  should  find 
that  the  appellants  were  really  aggrieved  by  it« 

Mr.  iSroiTf,  on  the  other  side,  eadeavoured  to  support 
the  order  of  sessions,  by  comparing  it  to  the  case  of  an 
appeal  from  a  poors  rate ;  upon  wt»ch  the  justices  at  ses-' 
sioos  have  it  inUieir  discretion  (as  he  aliedged,)  eith^  to* 
malse  a  new  rate  tbemadves  at  sessions,  or  to  remand  it  to 
the  churchwardens  aod  overseers  for  than  to  make  a' 
new  one:  in  proof  of  which  assertion^  be  <;itei  the  case 
of  the  parish  otSU  Leonard  Shoreditshf  m  %  (StfM.-4i63.  in 
point.;  ^    •         .  * 
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And  observed  and  urged,  tliat  by  the  IStfa  section  of  17(^*4^ 

2  W.  is  -W.  $t;^c.  8,  thejusticesitt their  quarter-sessions  r^x* 
are  impowered  to  hear  and  delermine  all  matters  to  them  y^ 

complained  of;  and  their  dete^mviation-imd  order  therein  is  g^] 

IliaHe  FINAL.  AKDIIEWS  .• 

However,  if  Mis  par/ of  their  order  which  settles  a  »«a»     ^qJ  g^^ 
rite  should  be  esteemed  going  a  step  further  than  their  QBOftcfE'& 
jurisdiction  extends^yet  tbeirorder  is  at  IcaAt  good  so  far  ^i^  vin.  354 1 
aa  relates  to  tbeQUA^sHiNo  of  the  former  rate* 

But  Mr.  Attorney-General  and  Mr*  Co^e  replied,  that 
a  jNXir's  rate  dtfered  very  ranch  from,  a  scavenger  $  rate: 
for,  theyormw  is  by  the  43  Eliz,  c.  2.  to  be  made  by  the  [.  1460  3 
churchwardens  and  ovei'seers;  the  idtUr^  by  the  t>efore- 
mend  toned  1^  ^  W.  is  M.  a  S*  §  10.  is  directed  to  be 
made  and  settled  by  theconatables»  churchwardens  and 
ovtf seers  and  surveyors  of  the  .highways,,  and  <uch  other 
Ancient  i  n  u  a  b  i t  a  k  xs  as  acoord  i  ng  to  custom  are  us ual  ly 
pretent  at  the  election  of  parish-officerSy  or  the  greater 
number  of  them  present.     • 

1  hey  alledged  also,  that  the  case  of  St  Leonardos  Shore-  [S  C  Carth'. 
ditch,  in   Sulk*  483.  bad  been  airways  eotnplamed  of;  and  ^^^'    .  ,  ^ 
is  referred  to  and  expressly  contradicted  by   the  17  G- Jnd  Ld 
«.C.38.$<>,  -  Raym.793. 

Besides,  the  quarter  sessions  l^^ve  power  given  them  ace] 
by  43  Eiiz*  c.  2.  '*  to  take  such  order,  upon  an  appeal 
**  firom  a  poor's    rate,  as  to  t/icni  siudl  be  thought  cou* 
*^  venient:  and   the  same  is  to  conclude  ail  the  partieC\ 
(See sect* 6.)  .    ,, 

But  no^Mch  ppwer  is  given  to  them  by  this  statute  of  2 
W,  6f  M*c.  8. .  Even  the  12th  seotiou  of  it  only  impowers. 
them  **  to  hear  ^nd  deiermiue  aU  nAders  to  them  complained 
"  off"  coBcei'oiag  grievances  by  a«ch  scavei^gers  niles,  &c. 
.And  9UCH  their  determinations  and  orders  are  to  be  ^\fmal 
*^  an^  without  appeal'^  But  in  the  prestnt  case  they  have 
gone  beyond  tluir  boundary ;  and  Xiv^x^  themselves  made  a 
iiES9  rate,  which  th^y  bad  no  pretence  of  authority  to  make;^ 
for,  it  is  to  be  made  by  the  pHrish-oilicers  and  the  body 
of  the  inhabkantsy  who  are  charged  with  the  payment  of 
its  whereas  this  mw  rate  of  theirs,  would,  upon  the 
auppoaitioD  of  its  being  a  g9od  one  finally  and  without  ap^ 
peal  bind  all  the  inhabitants,  without  their  being  evencon^^ 
tuked  in  it.        .  ,  ^ 

This  order  ia  therefore  aZ^d  one,  and  must  be  quashed 
t/i>/o/o,and  not  for  the  latter  part  only*  And  there  is  no 
harm  in  this:  for,  if  there  be  an  overptus^  it  will  go  in- 
aidof  the  next^year's  expence.  But,  op  the  other  band, 
if  the  old  rate  was  to  be  racated,  after  the  scavengers 
have  made  ti>eir  contracts  for  the  whole  yeas  under  it ;  that 
jBight  be  attended  with  greatinconvenience. 

The  court  being  perfectly  satisfied  by  what 


1461  Hilaiy  Term,  4  Geo.  S. 

1764.  1a<1  betti  uqred  by  Mr.  Attoroey  Genertl  «od  Mr.  Caxe, 

HEX  '^"^^  c^^^  ^  ^ho>r  opiaioot ''  that  tbe  josticet  at  tkeir 

V.  **  ouarterp  seflsions  had  m  power  to  m  akip  lAti  m sw  ro^e  ;*' 

ST,  and  quisbed  their  onkr  m  /eto*  (a) 
•AiiDaBwe 
wmI  »t-  Rex  rmiis  Lyoit. 

HSOROB**. 

r  1^^  ]  r|N  TAufMbty  last  (tbe  9th  instant,)  Mr.  Clayton,  ott 
Monday,  idth  ^^  behalf  of  tbe  prosecutor,  shewed  cause  wbjr  tbe 
Feb.  17«4.  recazmzance  of  tbe  baii  should  not  be  ^seharged.^ 
^il  GMuiot  Tbe  ease  was  this^^LvoN  was  indicted  at  Hiekti^ 
gpi  Uieir  re-  H^ji^  for  perfufy :  and  removed  the  ttMlictinent  hither  by 
d?^ha^e?  certiorari ;  previous  to  rt)6  issuing  whereof,  he  entered 
wirhout  psy.  'n^o  recognizMee  with  twb  sureties) as  usual,**  to  appear 
nentof  cotis.  **  and  p^ad  in  the  next  term,  and  to  give  noHct  of  trial 
•  Vide  ante,  •»*  and  go  to  trial  in  or  atthe  nittvngsaf^r  such  next  term^ 
p.  10.  u  uuic^  the  court  shall  otherwise  direct;"  which  con- 

ditioA  this  man  was  so  far  from  performing,  that  he  nei« 
ther  gave  notic^  of  trial,  nor  went  to  trial  either  in  or  at 
tbe  sittings  after  the  then  next  term  ;  and,  in  the  subeequent 
term,  though  he  did  then  indeed  give  notice  of  trials  yet, 
instead  of  going  to  trial,  he  witkdtiw  hi%  record:  so  that 
this  recognizance  was  clearly  and  indisputably  beconm 
forfbitbd;  and  was  agreed  by  Mr.  Stowe,  of  counsel 
for  the  bail,  to  be  so.    But  after  this,  the  prosecutor  had 
moved  for  costs  against  the  defendant  I^n,for  not  going 
on  to  trial  after  he  bad  given  notice  that  he  would  obao  ^ 
which  costs  had  been  actually  taxed,  and  then  reguiariy 
and  duly  demanded  of  Lyon;    and  upon  mmo'faymeni 
of  them  by  him,  the  p^^osecutor  bad  obtained  and  exe* 
euted  an  attachment  against  him  ;  and  he  was  nom  in 
CUSTODY  upon  this  attachment  for  his  eontempi  in  not 
paying  them, 
ffl  Dttm  lAQ  1     ^^^»  ^^^  regard  to  '  the  merits  o/the  proseention,  the 
LB  ufm.m,j  defendant  had  giv*jn  notireof  trial  in  theyUAwwy  terai, 
and  went  to  tnal  according  to  such   notice ;  and  was 

ACQUITTED. 

Mr.  Stovse,  on  behalf  of  the  bail,  insisted  that  the  pro- 
secutor  could  have  but  one  satisfaction  for  these  costs  t 
though  he  might  have  either  rectuired  them  of  the  baU, 
or  taken  tht principal  in  execution  :  but  having  made  hie 
election  to  proceed  against  the  person  orthe  prineipalt  and 
gotten  his  i^onr  in  execution,  he  was  not  alterwuife  still 


(a)PIo  reason  is  given  for  this;anditis  contrary  tol  Burr. 
a46.  and  4  -Bwrr.  2102.  and  former  cases,  for  the  court  to 
suppose  tbe  first  rate  good;  therefore  only  the  latter  part 
of  the  order  ought  to  have  been  quashed,  at  appears 
lroml9Ffi}.394.  \ 
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ftt liberty  to  proceed  against  the  bail;  who  rfmained       1764. 
no  longer  liable^  after  sucli  ekciion  made  by  tlie  prOsecu-       j^^^ 
tor,  to  proceed  against  tlie  person  of  the  principai ;  not-         y, 
withstanding  the  recognizance  being  (as  he  confessed  it      lton. 
was)  actually  forfeited. 

Mr.  Clapton  very  strongly  urged,  that,  as  the  recogni- 
zance was  acknowledged  to  be  actually  forfeited^  the  bail 
ought  not,  in  pointof  law  or  reason^  to'be  discharged  from  r-       ^     ^^ 
it,  till  these  costs,  which  were   solely  owing  to  their  L   1*"2   _J 
principai's  own  ir/^ii/ default,  should  be paiVi  to  the  pro* 
secutor. 

The  COURT, as  then  advised,  were  inclined  to 
think  that  the  prosecutor,  having  made  bis  election  to 
proceed  against  the  person  of  the  principal,  and  having 
taken  tiis  body  in  execution,  could  no^,  after  that,  take 
further  remedy  against  the  bait 

However,  they  gave  Mr.  Clayton  a  day  or  two,  to  look 
into  it. 

Adjourneik 

Mr.  Clayton^  now,again  insisted,  that  the  recognizance 
ought  910/  to  be  discharged,//// the  prosecutor  be  paid  th3 
costs  which  he  incurred  by  the  defendant's  not  proceed- 
ing to  trial  according  to  hisnotice. 

And  he  urged,  in  particular,  that  by  the  statute  of  5, 
QW.i^M.  c.  1 1.  S  3.  "  If  the  defendant  prosecuting  the 
•*  writofcerrforflri  be  convicted  of  the  offence  for  which 
**  he  was  indicted,  the  court  shall  give  reasonable  costs 
•*  to  the  prosecutor,  &c.  which  costs  shall  be  taxed 
**  according  to  the  course  of  the  court :  and  the  prosecu- 
**  tor,  for  the  recovery  of  such  costs,  shall  within  ten 
**  days  after  demand  made  of  the  defendant,  and  refusal 
"  of  payment,  on  oath,  have  an  attachment  granted 
**  against  the  defendant,  by  the  said  court,  for  such  bis 
''  contempt;  andHhe said recogntxa//cp sAa//  not  ie  dis* 
^  c  11 A  R  6  £  D  T 1 L  L  //le  eosts  SO  taxed  shall  6e  p a  i  n.*' 

Therefore  this  recognizance  ought  not,  he  said,  to  be 
discharged  till  these  costs  should  be  paid. 

Mr.  Stofte,(oT  the  bail,  alledged  that  this  a^t  of  par*  [l  Barr.  10, 
liaroent,  made*' to  prevent  delays  of  proceedings  at  the  ^lO 
*•  quarter*sessions  oi  the  peace,"  relates  onlyXo  quarter- 
session*!,  not  to  indictments  for  perjury  Ibund  at  Hicks's  *  Aad  so  it 
Hall  ;  which  is  before  the  justices  as  justices  of  oyer  JJIq lldocri" 

AKD  TERMINER.*  caw.  Rcx  V. 

Besides,  this  clause,  now  insisted  upon  by  Mr,  C/ay/on,  Sido'ey,  P* 
begins  tbus«^**  If  the  defendant  prosecuting  such  writ  15  G.  2. 17W. 
"  of cer^r<irt  t>e  CONVICTED  o^/Ae  offence  for  which  '^^  fsc  W 1165 
**  was  indicted,  then  the  said  court  of  King's  Bench  shall  aetermtiied  on 
*'  give  reasonable  costs  to  T^ie  prose(;utor,  if  he  be  the  aoother 
"  party  ivured,  or  a  juatice»  &C«  or  other  civil  officer  point] 

Vol.  in,  ,p 
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1674.      ^  prosecuting  as  an  oflBcer:**  wbercaa  this  defendant 
ii£x '      "^  convkied  ;  but,  on  the  contrary,  was  acqmUtd. 

y  Moreover,  tbe  coata  ui  pruent  in  funiion  are  n$i  coats 

S.TOjr«  ^^^^  ^^  ^^^  ^'  parltaoient,  eaeii  jf  the  defendant  hatt 
been  convicted:  them  are  costs  for  not  going  om  to  trial; 
and  the  attachment  and  execution  are  all  exehuixm  oithiB 
act  of  parliaineiit,  and  not  within  the  temu  or  morning 
of  the  recognisance. 

But  T^B  Court  held,  that  as  tbe  reoogni^ 
asance  was  nctuaUy  forfkiied  ;  and  tbe  piosecutor  had  had 
costs  taxed  to  him  for  the  defendant's  neglecting  to  go  on 
to  trial ;  and  as  he  had  received  no  sat^'aetion  for  these 
costs,  (for  the  man's  body  being  in  custody  is  no  neal 
iati^aetim  to  him  for  the  costs ;)  there  was  no  reason 
for  their  discharging  the  recognizance:  for  there  is  no  pre» 
tence  for  persons  to  apply  for  bJuvomt,  without  first  doing 
juitice.{b) 

Wherefore 

Per  Cuiu— The  rvlz  *'  to  shew  cause  why 
''  tbe  recognizance  sbonkd  not  be  dischar- 
*'  g^f"  was  itself  bischargbd. 

Ifonday*  isth  Rex  versus  SirEowaKD  Simpsok. 

^^n  \^S'  V  n^  1Vm%  last  (the  lOth   instant)  Dr.  Coi.lisr,  in 

4560  consequence  of  a  rule  of  *«  leavejfoi:  a  oivUian  to  at- 

.  ,    **  tend/'  shewed  cause  against  a  rule  mide  upon  the 

KM^Wcqt*  J^«®  ^^^  Prerogative  Court  of  the  Archbishop  of  Cbi»- 

a^iniitra-  '  itrbary^  to  shew  cause  why  a  writ  of  stANOAii us  should 

tioQfhoold     not  issue^  directed  to  him,  requiring  ham  *'  to  admit 

beprsDjodto  m  of  the  RETRACTATION  of  Edmund  Browne^  one  of  tha 

•jwneioiTent  «  executors  named  in  the  last  will  and  testament  of  So- 

^^^^  •^  f^  Elixabeth  Angelica  Latour  widow  deceased,  <tfhis 

**  RBNVNCiATiORof  tfaesaid  wilU  apd  to  gran/  ^JP^^o^ 

'    **  bate  thereof  with  the  codicils  ann«iB|d» /p  thesaiaEdh 

*'  mund  Bromno  and  Amm  LaytoHf  being  ^he  surviving 

*  executors  named  in  the  said  wilL** 

The  doctor  stated  tbe  facts  to  have  been  as  follows*-** 

The  testatrix  hy  her  will  made  three  execuioro,  two  of 

whom  were  his  clients,  Anne  La^ton^  and  this  Edmsind 

Bromnei  which  Edmund  Browna  was  also*  a  l^atee  in 

the  will,  and  a  witness  to  it ;  and  so  also  was  Mrs.  Long, 

whom  this  Edmjund  Browne,  afterwards  married.    There 

were  several  caveats  entered,  and  man]f  liligatiims  aibout 

the  probate,  and  likewise  about  th^oaUdk^  o£  this  will 

and  the  codicils  to  it ;  in  tbe  eourse  of  which  ktigatioiis, 

(a)  Qtf.  For  it  does  not  appear  that  the  pmaeciitor  had 
given  rules  without  which  the  recognisaDce^  was  mt  for- 
feited. 2  Satk,  370»  fl.  4.*  Uamk  ^.  CVO,  C»4p.,27f 
sec*  58. 
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thid   'Aromne  \^a9  tv^o  or  three   titn^  etaitoirted  a«  A      l764f. 
witness  -to'  prove  it :  and,  in  order  to    fender  hirfi  a       ^^^ 
good  and  iinexcejitibnable  witness  to  prove  the  wiH,  he         ^^ 
had  no  Iiess  thM  thtettirhes  formerly  r£t«ouncbd  th^.    ^^YWJff^ 
exearforship^  as  well  as  released  his  and  his  wife's  legacies 
Under  the  will. 

There  were  several  sentences  in  the  Prerogative  Court  irt 
favour  of  ttae  will  and  codicils;  and  nffirmations  of  therA 
fey  the  delegates  upon  app<eal ;  and  the  cause  remitted 
to  the  prei-ogative  judge  :  and  at  length,  after  several  ca-  » 
veats,  senterifces,  and  appeals,  the  delegates  had  decreetL 
**  that  prohftte  should  be  iniTrtediately  gratited  to  the 
**  Said  j^/iiee  Layton^  under  seal :"  and  thejudereof  the 
Prerogative  Court,  being  readi/  to  give  his  opinion  (after 
the  last  litigation  of  all,)  y^ns  served /tiih  the  present  rule: 
against  which,  the  doctor  now  came  to  shew  causi^.  (So 
that^in  fact,  no  profra^e  under  seal  was  t/et  ACTt)At.LY 
granted,) 

The  doctor  itislsted  that  the  judge  of  the  Pi'erogatWe 
Court  wrfs,  after  tfhts  decree  of  tlfe  delegates,  tHerefy  minis* 
ierhl,  afnd  had  nothing  to  do  but  to  ctfrry  the  serttente 
of  the  dekgaies  into  ex^etUion. 

He  asserted,  that  by  the  ecclefeiaatica!  law  and  by  this 
t^ractice  of  the  ecclesiastical  courts,  it  is  the  constant  and 
established  rule  "  KEVEtt  to  allow  a  retractation  of  a  re- 
**  nuneintioH  made  upok  oath:"  which  the  renunciation 
at  piresent  in  Question  was.  He  ha^  sworn  "  that  he  has 
"  not  intermeddled  mor  will  intermeddle  with  thfe efifects 
"  of  the  testatrix  t  butV^otiHf^  all  right  of  exec^ion  o( 
•*  the  will :  so  help  him  God'*  This  the  doctor  alledg^ 
to  be  the  settled  form  of  the  oath :  and  this  oath  this 
roan  took ;  and  is  conseauently  bound  to  keep.  It  would 
be  totally  against  gooa  conscience,  to  dispense  with  this 
oith,  in  any  case  but  where  a  man  has  been  dYawn  iiito 
it  by  fraud  and  imposition. 

He  insisted  that'  by  both  canon  and  civii  law,  it  was 
irretractable. 

By  the  ^anon  law,  a  renunciation  spoHteJhctis  devesti 
the  right  (To  prove  which  point,  he  cited  the  Dbcre- 
tals  and  LiuWooa,) 

By  the  civil  Mv,  an^  renunciation  shall  bindi 

And  be  declared,  that  he  had  examined  their  books, 
and  could  not  find  any  instahcef  of  a  retractation  of  a  re- 
nundation  upon  oath. 

Where .  an  execufor  does  not  renounce,  but  reserves  a 
power  to  come  in  and  provie ;  there  indeed'  be  may  come 
id  at  affif^  time* 

He  mentioned  likewise a^  cdrtAttbn-law  cttfee,  Bfi>kery.  r  |ifi<  1 
Cab^f^,  in  e.BfCf^.J!/fed2V^>ph)vei«tUat>«5me/'-  •* 

f '  rqfiudiaverit,  shall  not  be  aftertVaVds  exiecutor.*^    The? e 

P« 

%^.^./^  ■'■■-■■• 
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1764.      ^^^  renunciatiott  was  only  by  letter;  whereas  in  the  pre* 
BEX       ^^^^  ^'^^^'  *^  ^^^^  upon  oath. 

^^  He  ackuovv  ledged,  that  iu  a  case  of  Uayward  and  Day, 

SIMPSON,  ^retractation  of  a  renunciation  was  suffered :  but  that,  he 
said,  was  upon  the  foot  of  fraud  and  tmposiiion  ;  which 
he  allarffed  to  be  a  cause  suQicient. 

Mr.  Leight  on  the  same  side,  (rir,  for  Mrs.  Layton^  and 
against  the  mandatnm  )  cited  Heudoes  case,  9  Co.  ^7, 38, 
and  Hardress  111.  Pawlet  v.  IVeaA  ;  which  shews  that  by 
OUT  law,  if  one  of  several  executors  proves  the  will,  thi» 
makes  them  alt  executors,  even  though  the  rest  refuse. 
Therefore  (he  said)  a  joi/i^probate  would  not  at  all  alter 
the  law  :  it  will  still  be  exactly  thfi  same,  as  upoo  thi» 
single  probate.  Why  then  should  this  court  oblige  th^ 
spiritual  judge,  vfho  ought  not,hy  their  law,  to  grant  it  fl/- 
ier  renunciation,  to  violate  the  ruies  of  his  ^ourt,  to  no 
purpose  ? 

Besides,  it  may  be  attended  with  mischievous  consequent 
ces :  for  the  grant  of  probate  to  this  Edmund  Browiie  will 
t»t;a/iWa^e  his  and  his  wife's  (€s/ii»o»y  given  in  evidence 
to  prove  the  will;  which  maybe  overturned,  perhaps, 
upon  some  future  contest  about  it.  And  many  other  in- 
conveniences may  attend  it. 

Mr.  Attorney  General  (Norton)  contra,  enforced  the 
rule  for  a  mandamus,  by  arguing  to  the  following  effect. 

Here  is  no  probate  at  all,  yet  granted  to  any  body. 
Therefore  the  only  question  is  '*  whether  a  renouncing 
**  executor  has  a  right  to  come  in  and  demand  probate, 
**  at  any  time  before  probate  is  at  all  granted  to  any 
"  oner 

This  question  is  not  tp  be  governed  by.  the  canon  or 
ciciV,  but  by  the  common  law. 

And  by  the  common  law,  an  executor  who  has  renouu'^ 
eed,  has  yet  a  right  to  come  in  and  demand  probate,  when- 
ever he  pleases,  notwithstanding  such  his  renunciation. 

0  Co.  36.  b.  Hensioe's  case,  ia  most  explicitly  so.  [V. 
p»  37,  38,  of  that  case.] 

CI  466  T     JDlf^^*  ^60  A.  pL  4a.  Brooke  Ch.  J-  admits  it. 
■*     Hardrcis,  III.  Panrto  v.  Preflft  in  point.  .' 

The  same  doctrine  is  laid  down  by  the  lord  chancellor, 
in  3  Peere  Williams,  249.  Robinson  v.  Pett,  in  Chancery, 
before  Lord  Talbot,  1734.  {P.  251  of  that  case.) 

Agreeable  to  which,  is  the  case  at  a  court  of  delegates, 
reported  in  1  Sdk.  311.  House  and  Dotsm  v.  Lord  Petre ; 
(by  which  case  it  appear^  that  the  common  law  court* 
and  the  spiritual  totally  dijer  on  this  point ;  the  dxilians^ 
contrary  to  the  opinion  of  the  common  lawyers,  holding 
a  renunciation  to  \)^  peremptory.) 

The  temporal  courts  formerly  had,  and  many  of  them 
still  have  power  ofgrQnting  probate,  (See  Uembe^i  case 
37  6«38<i«6.) 
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The  statute  of  31  E.  3.  c.  11.  did  indeed  put  this  matp      1764. 
ter  upon  a  different  foot.  j^j.^ 

But  even  now,  the  ecclesiastical  courts  have  only  a  naked         y^ 
power:  aftkr  they  have  done  their  duty,  they  have  no   siMPSoy* 
Jurther  power  left  in  them.  (See  Henstoe^s  case,  38  a.) 

^n  exfcti/or  appointed  by  a  will  is  to  all  intents  and 
purposes  an  executor^  as  soon  as  any  one  of  the  executors 
therein  named,  shall  have  proved  tlie  will. 

It  is  a  temporal  right :  and  the  jursdiction  of  the  spirt' 
tual  court,  beyond  whdit  is  founded  upon  the  statute,  is 
mere  usurpation. 

The  executor  is  vested  with  all  the  property  of  his 
testator,  before  probate  :  and  he  can  do  every  thing  before 
probate,  but  bring  an  action. 

The  spiritual  court  therefore  have  no  business  to  in- 
terfere, to  prevent  his  obtaining  probate,  which  he  has  a 
fgAl  to  have. 

The  oath  up6n  renunciation  is  extrajudicial,  and  w€S 
imposedwithout  any  right  or  authority :  and  the  doctor  ad- 
mits that  their  courts  may  absolve  the  party  from  it, 
for*  good  cause;  (though,  I  own,  I   have  no    notion*  Vide  ante, 
of  such  a  i^pwer  of  absolution,  if  the  oath  was  really  1^64- 
binding.) 

'J*he  testatrix  has  constituted  6o/A  these  persons  her  f  14fl7  3 
executors  ;  and  the  spiritual  court  has  no  right  to  sepa- 
rate them  :  and  in  fact,  Mrs.  Lay  ton  is  poor,  hzhparsned 
the  effects,  and  has  even  been  in  prison ;  and  we  come, 
before  any  grant  of  probate  to  her,  and  demand  only  to  be 
joi/?eiwith  her  in  it 

If  the  matter  was  doubtfi^,  yet  the  mandamus  ought 
to  issue,  and  the  judge  of  the  spiritual  court  be  put  to 
make  a  return  to  it :  and  then  it  will  come  solemnly  before 
the  court,  upon  record. 

To  all  which,  Mr.  Attorney  added  a  very  nfcterial  ob- 
.  servation,  *'  that  both  these  persons  were  executors  in 
"  TRUST  only,  and  had  no  personal  interest  in  the  effects 
"  of  the  tesUitrix." 

N.  B.  The  charge  of  insolvency  was  retorted  upon 
Browne. 

Lord  M\KSFi£LD-*As  neither  of  these  two 
persons  have  any  interest  of  their  otm,  in  the  effects;  and 
each  charges  the  other  with  insolvency ;  and  here  is  no 
counsel  at  alt  on  behalf  of  the  cestuy  qui  trusts  :  it  would 
be  much  the  best  method,  and  roost  agreeable  td  reason 
aud  prudence,  that  administration  should  be,  by  consent 
of  all  parlies,  granted  to  some  Mtrd  solvent  person. 

Therefore  let  the  cestuy-qui^trusts  have  notice  of  this 
proposal :  and  let  them,  as  well  as  Mrs.  Layton  and  Mr. 
Broome,  give  their  answer  to  it 

For  which  purpose,  it  was  then  adjoubmsd. 
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1769.         This  iQotlon  now  comiog  on  again,  it  appeared^  that 
B£^        the  cestuy-qui'truiti  supported  Browne  ;  and  that  though 
V.         ha  b^d  no  interest  of  his  owo»  yet  he^  acted  on  bekalf 
aiMr&oir.    of  ^^se  who  n>ere  concerned  in  tntereU. 
Whereupon  the  parties  came  into  a 

EULS  3T  CONBEUT  ; 

The  substance  of  which  was,  **  that  probftte 
**  should  b^gr^ntfdto  MA;  but  th^t  Mrs.  iMy^ 
*'  tQH  ^hpgld  not  receive  any  more  money  nor  med^ 
**  A]^  §tDy  more :  and  Broeme  was  to  %ndmnify\m\ 
**  and  to  pay  her  her  otrn  legacitSy  and  all  such  cosU 
**  ap  she  had  been  fajirly  oyt  of  pocket.^ 


The  ^nd  of  HUqry  Term  1764,  4  G,  3. 
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The  King  versus  Phimp  Carteret  Webb,  Esq.     Thon.  lotli 
The  same  s^ainst  the  same.  M*y»  *7fi*r 

THE  defendant  having  been  indicted   for  perjiuiy,  at  ^^9:  *  ^'•*^ 
Hicks^s^HaU,  in  January  last,  and  that  indictment      '-*    . 
removed  into  this  court  by  certiorari,  be  pleaded  "  not  I^JJ"^ 
*'  guilty**  to  it ;  and  the  cause  was  at  tMue»  and  a  special  profseutor  oa 
jurv  nominated:  tiller  which,  the  prosecutor <roiiii^mii^-  tinashiDg  aa 
€d  Lis  notice  of  trial ;  but  the  defendant  cjiose  to  bring  it  hidictmeai. 
on   by  proviso,  and  it  stood  for  trial  at  the  first  sittings 
in  this  term.    In  the  interim,  viz^  tt  the  sessions  next 
preceding  this  present  term,  the  prosecutor  got  a  neu9 
indictment  found  at  Hich^s-UaU:   and  yesterday  (the 
first  day  of  this  term)  the  prosecutor^s  counsel  moved 
for  leave  to  quash  their  owm  indictment,  being  (as  they  said) 
insufficient  and  defective ;  and  having,  as  tbejr  conceived, 
supplied  those  insufficiencies  and  defects    in  their  new 
indictment ;  upon  which,  they  declared,  thatthev  intendr 
ed  to  proceea  as  fast  as  they  could  ;  but  should  «or  pro- 
ceed upoln  the  <iM  one,  as  it  would  be  quite  fruiU^ 
to  do  so  when  they  knew  it  lo  be  defective. 

And  they  eit^  Sit  fVWiim  ffitkipol^s  case  in  Cro.  CaK 
134,  147*  at)d  the  esse  of  the  King  dgainit  John  Swan 
Md  JElitabeth  J^etp  in  Mr«  Justice  Fosters  book  of 
CrwnLim,p.\0^k 

This  moticMi  wai  oppOMd  by  the  counsel  for  the  defefi- 
dant ;  who  endeavoured  to  represent  it  as  a  mtt^  artfbl 
scheme  to  keep  up  a  frivolous  prosecution  hanging  ov^ 
an  innocent  man's  head,  without  any  real  foundation, and 
With  intention  to  slur  hi*  character  and  credit. 

Th€  motion  waa  adjonmed  to  th  is  day :  and  being  now  £  1 469  1 
taken  up  again,  and  tho  point  discussed,  it  ended  hi  a 
rule  by  consent,  that  the  new  indictment  should  in  all 
Mspects  (land  in  the  plaee  of  Ike  old,  and  all  things 
whatsoever  remain  m  statu  quo,  exactly  as  if  it  had  been 
the  case  of  an  amendment.  The  rule  was  drawn  up  in 
tbese  wofds^-^  By  oonsent  of  the  defendant  in  thes^ 
^  eaoses,  now  present  in  court ;  and  of  Mr.  Serjeant 
^  OfyM¥,  Mr.  Recorder  of  London,  Mr<  St<m  itnd  Mr. 
*'  Dusmistgf  counsel  for  tlie  prosecutol»  of  the  two  in- 
^  dictmeots;  it  is  ordered  that  the  first  indictment  be 
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17o4»      ** .  quashed  ;  and  that  the  second  indictment  shall  be  sub« 

BEX        "  stituted  and  put  in  the  place  of  the  first;  and  stand  in 

V.         **  the  same  condition,  to  all  intents  and  purposes  what- 

W£BB.      "  soever.  And  trie  i;aid  counsel  for  the  prosecutors,  being 

"  called  upon  to  nariie  tlie  »/iosecntor  or  prosecutors  of 

*'  the  sr^idindictnjents,  declared^  that  (hey  were  autho- 

"  rized  by  Mr.  James  Philips  the  attorney  concerned  in 

**  carrj'ing  on  these  prosecutions,  to  say,  that  John  Wilket 

"  late  of  Great  George  Street,  tVestminsier,  Esq;  is  the 

*'  prosecutor  of  the  saidf  two  indictments.*' 

"•*  By  consent  of  Mr.  Serjeant  Glynn,  for  the  prosecu- 
"  tor.  By  consent  of  Mr.  Attorney  General,  for  defen- 
«  danL*' 

«*  By  thecourt.'* 
But  The  Court  declared  their  oprnion,  that 
-a  motion  on  behalf  of  a  prosecutor ;  *•  for  leave  to  quash 
"  his  own  indictment  J*  was  by  no  means  a  motion  of 
course ;  more  especially,  after  having:  put  the  defendant  to 
expenc€y'ov  having  been  guilty  of  unnecessary  or  affected 
de/tfy  :  and  Mr.  Justice  Wilmot  cited  the  case  of  the  King 
V.  Moore  in  2  Sir  J.  S.  94(i,  where  an  indictment  for  per- 
jury having  been  removed  by  certiorari,  and  the  defendant 
having  paio  cosfe  for  not  going  on  to  trial,  the  prosecu- 
tor after  vv  ards  moved  to  quash  it  ,•  which  the  court  refused 
unless  he  would  submit  to  pay  costs. 

?aturday,i2lh  Marder  et  Ux.  versus  Lee. 

Ma\,  1764. 

Judgment  en-  TJPON  the  last  day  of  Hilary  term  last,  Mr.  Thurlow^ 
tered  np  by  ^  on  behalf  of  the  plaintifls,  shewed  cause  against  a 
bii.>*b&ndan(l  rule  which  had  been  obtained  upon  the  motion  of  Sir 
We,  upon  a  Fletcher  Norton,**  for  the  plaintiffs  to  shew  cause  why 
altofTiey  given  "  the  judgment  and  writ  of  fieri  facias  executed  there- 
wife  whilst  a  '*  on  should  not  be  set  aside,  with  coits;  and  the  sum  of 
feme  ho\e  **  172I.  28. 6d.  levied  by  the  sherifl*  of  Devon,  be  paid  to 
irrpjr^'tar villi- ««  i\^^  assignees  of  the  defendant  unde/  a  commission  <rf 
I  I'i'TO  J  ^*  bankruptcy  issued  against  him  on  the  12th  day  of  ^ 
'"t^'T***  •*«'*"  Mfly  last."  . 

out^L''  '•''"^  ^^«  appeared  to  be,  that  Leb  the  defendant  had 

,  entered  into  this  tcarrajit  of  attorney  "  to  confess  a  judg- 

''  ment  to  the  troiniifi^plaintiff^  du$H  sola ;"  and  she 
aftei wards  .married  Mauder  the  ma«-^ilaintiff :  qfler 
which  marriage,  tlie  judgment  was  entered  up  by  th^ 
HUSBAND  ofii!  wife. 

The  particular  cfa to  of  these  several  transactions  were 
as  follow— The  warrant  ofattornejjf  "  to  confess  thejudgj. 
"  ment "  bore  date  in  December  1762.  The  plaintiffs 
intermarried  in  February  11^3^  The  judgment  was  en»- 
tered  up  in  May  1763.    Soon  after,  the  execution  was 
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taken  out,  and  executed :  and  the  money  levied  remains      1764* 
in  the  bands  of  the  sheriff,  hardcr 

The  QUESTION  was,  •'  whether  this  judgment  thus      et  ux* 
**  entered  up   by  the  husband  and   wife,  be  regular,         y, 
*'  or  not"  LEE. 

Sir  Fletcher  Norton's  objection  to  it  was,  that  the  war- 
rant of  attorney  did  not  justify  this  entry  in  the  name  of 
the  HUSBAND  and  wif^  For  the  warrant  is  a  mkedpower 
not  coupled  with  an  interest  t  which  power  is  determined 
by  the  woman's  marriage. 

But  at  least,  the  plaintiffs  ought  to  have  applied  to  the 
court,  and  done  this  tinder  their  sanction. 

If  a  warrant  be  given  "  to  enter  up  judgment  at  the  [The  coori  of 
*'  suit  of  two  persons  ;'*  and  one  dies ;  the  survivor  of  them  B.  R*  gairc 
can  not  enter  it  up.  «!JiSd^mmr 

Mr.  TAtir/ow,  on  the  contrary,  insisted  that  the  judg- J\,,^»^^^|. 
mentwas  regular.  vorin 

.  The  warrant  '*  to  confess  a  judgment"  is  not  a  naked  2  Barnei,  430 
power ;  but  a  power  coupled  with  an  interest :  and  the 
marriage  of  the  woman  to  wliom  it  was  to  be  confessed, 
can  be  no  revocation  of  it ;  whatever  might  have  been 
the  case,  if  she  had  *  given  such  a  warrant  "  to  confess 
*'  judgment  to  another  person,*^  and  then  married,  (*  See 
1  Shower  91.  and  1  Salk*  117.  which  differ  on  this  head. 
The  former  says,  "  that  in  such  case  you  may  file  a  bill, 
^*  and  enter  judgment  against  both  :"  the  latter,  **  that 
:**  it  would  be  a  revocation  of  hir  warrant") 

1  Salk.  in.  p.  9.  H.  I  Ann.  li.  H.  is  in  point.  **  A 
**  warrant  of  attorney  was  given  to  confess  judgment  to  p  -  .^-  -j 
;*  a  feme  sole;  who  afterwards  married.  The  court  L  **'*  J 
**  gave  leave,  notwithstanding  (he  marriage,  to  enter  judg- 
**  ment ;  for  that  the  authority  shall  not  be  deemed  to 
**  be  revoked  or  countermanded  ;  because  it  is  for  the 
**  husband's  advantage:  like  a  grant  of  a  reversion  to  a 
'*  feme  sole,  who  marries  before  attornment ;  yet  the  teu« 
'*  ant  may  attorn  afterwards." 

Mr.  Justice  Den  ison  thought  the  marriage  to    * 
be  no  revocation  of  this  authority.    He  only  doubted 
whether  the  judgment  could  be  thus  entered  up,  with- 
out leave  of  the  court. 

Mr.  Justice  Wilmot  thought,  that  the  case  of 
jthe  survivor  (mentioned  by  Sir  Fletcher  Norton)  almost 
'  governed  the  present  case.  And  be  observed,  that  the  ^  ' 
better  way,  in  the  case  now  before  the  court,  would 
have  been,  to  have  entered  up.  the  judgment,  as  before 
the  marriage. 

Lord  Mansfield  thought  it  would  be  hard, 
that  this  judgment  should,  be  set  aside;  if  the  plain- 
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1764#  ^^^^  mighty  upon  a  previous  applicatioo,  hate  had  kttce 

scARDER  ^^  enter  it  up  in  this  manner. 

et  ux'  '^^^  RULE  was  then    enlarged,  that 

V.  The  court  might  advise.* 

LEE* 
«  V.  12  Mod.  389.  Reij^oldf  ▼.  Davii.S.  P.  left  luideteriniocd.    Note,  Thai  case  if 
wrooe:  atated  ia  Uie  Table  of  that  book.    U  staten,  ««  Uiat  the  firaie  aole  gne 
the   letter   of  attorney  i"  whereas  it  was  given  |9  her. 

[See  4  East.  The  COURT  now  declared   their  opinion  to  be 

M2.J  **  that  the  judgment  was  iVrrgii/iir,  for  want  of  a  previ- 

•*  ous  leave  of  the  court  to  enter  it  up."  They  held,  that 
in  order  to  warrant  this  entry  6i  the  judgment,  there 
ought  to  have  been  an  opplicalian  to  the  court  for  leave 
to  enter  it  up  thus,  founded  upon  a  proper  affidavit 
proving  the  marriage  between  the  plaintiffs:  upon 
which,  a  rule  of  court  should  ha?e  been  obtained,  giving 
leave  to  enter  up  judgment  accordingly.  But  as  this 
previous  step  was  not  taken,  the  judgment  was  trregii- 
/ar,  for  trait/  of  it :  the  consequence  of  which  was,that 
the  rule  must  be  made  absolute.  But  they  did  no/  think 
it  reasonable  to  make  the  plaintiffs  pay  coatt. 
Therefore 

Per  Cw\— Let  the  rule  be  Assoiluxr, 

tj^yg  1  but  tvtVAoii/ cos/5. 

^^^:}.  Rex  ver$ui  Robothak. 

Jnaj,  1764. 

Hawker's  11-    nHHIS  Was  a  cowutc/ro" upon  the  hawkers  akd  peo- 
cences.  -■■    labs  act,  9, 10  fV.  3.  c.  S7.  §  1  and  3.  removed  into 

this  court  by  certiorari. 

Upon  its  coming  on  in  the  crown-paper,  the  conviction 
was  quashed,  for  a  manifest  mistake  of  thejustice  of  peace 
who  convicted  the  defendant.  For,  though  the  defen- 
dant had  a  regular  licence  for  travelling  ^c  with  a  horse 
(commonly  termed  by  those  people  a  HORS£-/tcf/7ce  ;) 
yet  thejustice  had  convicted  him,  because  he  travelled 
with  two  horses,  and  had  not  a  licence  to  produce  for 
txcH  horse  with  which  he  so  travelled :  (which  the  statute 
as  it  appears  by  the  printed  statutes,  doth  *  not  reauire). 

•  See  sect  1.  On  Saturday  11th  February]  last,  Mr.  Serjeant  tiewift 
and  sect  4.      took  the  exception :  and 

Mr.  Serjeant  Nares  owned  it  to  be  fatal ;  but  propos- 
ed to  refer  it  to  me,  to  award  full  satisfection  to  the  de- 
fendant, both  forliis  costs  and  damages :  for  the  justice, 

•  N.  B.  The  ^^  ^*'^»  ^^^  ^^^^  drawn  into  this,  by  an  *  error  in  Mn 
error  is  not  in  Bum^s  Justice,  (p.  348.  in  the  third  edition  in  folio ;)  title 
Dr.  Bom,  but  "  Hawkers  and  Pedlars  f*  where  the  word  "Aone^  is  (by 

>  *?«  •^.?f  mistake)  put  for  '*  year.'' 

5dlf.'*'sS  Dr  Lord  Mansfield  supposed  it  to  be  only  a  sifp 

BarnnlikiuTj  of  the  prm,  rather  than  a  mistake  of  the  author ;  and 
^  fogr  LaT«»  with  obscrratwas  t  P.  275*  Title*'  Han  ken  aad  Tedlan/* 

0 
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1764#  ^^^^  mighty  upon  a  previous  applicatioo,  hate  had  kttce 

scARDER  ^^  enter  it  up  in  this  manner. 

et  ux*  ^^^^  Rux«E  was  then    enlarged,  that 

V.  The  court  might  advise,* 

LEE. 
*  V.  1 3  Mod.  389*  Retinoids  ▼.  Davii,  S.  P.  left  luideteriniocd.    Note,  Thai  case  if 
wroo^  itated  iol  Uie  Table  of  that  book.    U  staten,  ««  Uiat  the  fiemc  aole  gne 
the   letter   of  attorney  i*'  nrhereas  it  was  given  If  her. 

[See  4£afli.  The  court  now  declared   their  opinion  to  be 

M2.J  "  that  the  judgment  was  frrrgii&ir,  for  want  of  a  previ- 

•*  ous  leave  of  the  court  to  enter  it  up.*'  I'hey  held,  that 
in  order  to  warrant  this  entry  Of  the  judgment,  there 
ought  to  have  been  an  application  to  the  court  tor  leave 
to  enter  it  up  thus,  founded  upon  a  proper  affidavit 
proving  the  marriage  between  the  plaintiffs:  upon 
which,  a  rule  of  court  should  ha?e  been  obtained,  giving 
leave  to  enter  up  judgment  accordingly.  But  as  this 
previous  step  was  not  taken,  the  judgment  was  irregii- 
/ar,  for  want  of  it  i  the  consequence  of  which  was,that 
the  rule  must  be  made  absolute.  But  they  did  no^  think 
it  reasonable  to  make  the  plaintiffs  pay  co9l$. 
Therefore 

Fer  Ciir^.— Let  the  rule  be  ABSOiIuxr, 

tj^i-yg  1  hxxi  without  cotts. 

^^^^7:}.  Rex  versus  Robothak. 

Jnaj,  17o4.      ^^  ^ 

Hawker'flli-    nHHIS  wasa  cowrtc/foffupon  the  hawkers  akd  peo- 
cenra.  -■■    LABS  act,  9, 10  W.  3.  c.  i7.  §  1  and  3.  removed  into 

this  court  by  certiorari. 

Upon  its  coming  on  in  the  crown-paper,  the  conviction 
was  quashed,  for  a  manifest  mistake  of  thejustice  of  peace 
who  convicted  the  defendant.  For,  though  the  defen- 
dant had  a  regular  licence  for  travelling  ^r.  with  a  horse 
(commonly  termed  by  those  people  a  noRSZ-licence  ;) 
yet  thejustice  had  convicted  him,  because  he  travelled 
with  two  horses,  and  had  not  a  licence  to  produce  for 
tACH  horse  with  which  he  so  travelled:  (which  thestatute 
as  it  appears  by  the  printed  statutes,  doth  *  not  rtouire). 

•  See  leci.  1.      On  Saturday  11th  February]  last,  Mr.  Serjeant  Uewiit 
and  feet  4.      took  the  exception:  and 

Mr.  Serjeant  Narei  owned  it  to  be  fatal ;  but  propos- 
ed to  refer  it  to  me,  to  award  full  satisfaction  to  the  de- 
fendant, both  forliis costs  and  damages:  for  the  justice, 

•  K.  B.  The    ^^  ^*'^»  ^^^  ^^^'^  drawn  into  this,  by  an  *  error  in  Mr. 
•  error  is  not  in  J5ft/rw*«  Justice,  (p.  348.  in  the  third  edition  in  folio ;)  title 

Dr.Bnm,but  "  Hawkers  and  Pedlars  ;**  where  the  word  "Aone^  is  (by 
in  the  act  of  mistake)  put  for  "  year.** 

5Sf.'*'s^  Dr.  Lord  Mansfield  supposed  it  to  be  only  a  slfi^ 

BDrn'flHifltorj  of  the  press^  rather  than  a  mistake  of  the  author ;  and 
of  the  Poor  Lawi.  with  obfcrvationi  i  ?•  876.  Title  «<  Eawken  and  Pedlars." 

! 
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1764#  ^^^  might,  upon  a  previous  applicatioo,  have  had  kttce 

scARDEa  ^^  enter  it  up  in  this  roanuer. 

et  ux*  '^^^  AULE  was  then   enlarged,  that 

V.  The  couaT  might  advise.* 

LEE, 
«  V.  1 3  Mod.  389*  Reifnoldf  ▼.  Datii,  S.  P.  left  undetermiiMd.    Note,  Tbat  ctso  if 
wrooe:  aUted  ia  Uie  fable  of  thai  book.    U  ttatai,  *«  tliak  tbo  fiemc  iole  gve 
the   letter   of  attorney  T  wbereaf  it  was  girenip  ber. 

[See  4  East.  The  COURT  now  declared   their  opinion  to  be 

M».J  "  that  the  judgment  v/zs  irregular,  tor  want  of  a  previ- 

•*  ouii  /eare  q^/Ae  court  to  enter  it  up."  They  held,  that 
in  order  to  warrant  this  entry  Of  the  judgment,  there 
ought  to  have  been  an  appUcalian  to  the  court  for  leave 
to  enter  it  up  thus,  founded  upon  a  proper  affidavit 
proving  the  marriage  between  the  plaintiffs:  upon 
which,  a  rule  of  court  should  ba?e  been  obtained,  giving 
leave  to  enter  up  judgment  accordingly.  But  as  this 
previous  step  was  not  taken,  the  judgment  was  irregn- 
far^  for  want  of  it:  the  consequence  of  which  wa8,that 
the  rule  must  be  made  absolute.  But  tbey  did  »o^  think 
it  reasonable  to  make  the  plaintiffs  pay  coeii. 
Therefore 

Per  Cw*.— Let  the  rule  be  absolute, 

tl/^YQ  "I  hut  without  co9ts. 

^^^^7:}.  Rex  venue  Robothak. 

Jnaj,  17o4.  _ 

Hawker*!  11-    nHHIS  wasa  co;?vic/io*upon  the  hawkers  akd  feu^ 
cencet.  -■■    labs  act,  9, 10  fV.  3.  c.  57.  §  1  and  3.  removed  into 

this  court  by  certiorari. 

Upon  its  coming  on  in  the  crown-paper,  the  conviction 
was  quashed,  for  a  manifest  mistake  of  thejustice  of  peace 
who  convicted  the  defendant.  For,  though  the  defen- 
dant had  a  regular  licence  for  travelling  Ifc.  with  a  horse 
(commonly  termed  by  those  people  a  HORS£-/tcf/?ce  ;) 
yet  thejustice  had  convicted  him,  because  he  travelled 
with  two  horses,  and  had  not  a  licence  to  produce  for 
t:ACH  horse  with  which  he  so  travelled :  (which  the  statute 
as  it  appears  by  the  printed  statutes,  doth  *  not  reoulre), 
•  See  feet.  1.  On  Saturday  11th  February]  last,  Mr.  Serjeant  Hewitt 
and  feet  4.      took  the  exception :  and 

Mr.  Serjeant  Nares  owned  it  to  be  fatal ;  but  propos* 

ed  to  refer  it  to  me,  to  award  full  satisfaction  to  the  de» 

fendant,  both  for^is  costs  and  damages :  for  the  justice, 

•N.B.  The    ^^  ^^'^»  ^^^  ^^^^  drawn  into  this,  by  an  *  error  in  Mr. 

*  error  if  not  id  Burn^s  Justice,  (p.  348.  in  the  third  edition  in  folio ;)  title 

Dr.  Bom,  but  "  Hawkers  and  Pedlars  ;'*  where  the  word  "Aone^  is  (by 

in  the  act  of  njjgtake)  put  for  *•  year.*' 

SSf ""sS  Dr  ^^'^  Mansfield  supposed  it  to  be  only  a  slri^ 

Barii*fHiftorj  of  the  press,  rather  than  a  mistake  of  the  author;  and 
of  the  Poor  Lawi>  with  obferratiom  i  P.  5176.  Title  •<  Hawkers  and  Pedlaif.** 
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desired  that  Mr.  Bum  mi^bt  bare  notice  of  it,  in  order  to      1764. 
set  it  right  in  his  next  editioi).  i^sx 

The  conviction  wag  quashed :  and  a  rule  of  reference         y^ 
to  me  made  aa  above  proposed.  HO^othaii. 

Memorandum— Upon  my  having  taken  the  liberty, 
this  morning,  privately*  to  acqqaint  the  judges,  that  I 
bad  the  curiosity  to  search  the  parliament-roUt  (on  find* 
ing  the  words  of  the  act  to  be  nonsense,  in  saying"  for 
''  each  year  he  or  she  shall  so  tmvel  with  ; ")  and  that 
I  bad  discovered  a  blunder  in  this  original  act  of  9, 10  fF. 
3.  c.  27.  in  omitting  several  esiential  ivord$  which  oufht  to 
have  been  inserted  therein,  and  which  were  inserted  m  the 
anmnil  act  of  the  preceding  year,  (namely,  '*  for  each 
*'  horsey  asa  or  mule  or  o^Aer  ieaiT  bearing  or  drawing  bur*  f  H73  ] 
**  then  he  or  she  shall  so  travel  with ;  )  which  mistake 
manifestly  arose  from  ctaiiging  the  immfa/ duty  before 
givep,  into  a  triennial  duty,  (as  may  be  most  clearly  seen 
by  comparing  the  annual  act  of  8,  9  fV,  3.  c.  25.  $  1. 
with  the  triennial  one  of  9, 10  tV.  3.  c,  27.  i  1.)  and 
that  Dr.  Bum'e  book  was  certainly  agreeable  to  the 
true  intent  and  meaning  of  the  latter  act,  whatever  it  might 
be  to  its  vord!s:  and  that  the  mistake  was  in  the  statute 
itself  of  0,  10  W.  3.  wh\c\k  gives  the  duty  for  three 
years; — 

Lord  Mansfield,  Mr.  Justice  Wilmot, and 
Mr.  Justice  Tates  (Mr.  Justice  Dekisok  not  being  pie- 
aent)  were  extremely  clear  **  that  the  act  of  parliament 
*'  was  so  intkhbed  ;"  and  they  thought  it  ougnt  to  be  so 
CONSTRUED.  And  Lord  Mansfield  desired  me  to  speak 
to  the  two  Segeants,  to  come  together  to  the  court  of 
King^s  Bench  this  morning,  in  order  to  have  the  rule  set 
right.  * 

They  accordingly  came  up ;  and  his  lordship  explained 
the  whole  matter  to  them. 

But  Mr.  Serjeant  Harts  saying  that  be  had  two  reasons 
for  giving  it  up ;  one»  that  there  was  another  fatal  objec- 
tion, viz.  **  that  the  informer  himself  was  the  only  wU- 
*^  ness }"  and  the  other,  that  he  bad  sent  to  the  hawkers 
and  pedlars  office,  and  was  there  informed  **  that  it  was 
^*  their  practice  and  usage  ever  since  this  act  of  9»  10  fK. 
^*  3.  to  require  onbf  one  norse-lic^ice  to  be  taken  out  for 
<<  traveUii»g  with  settral  beasts  of  burthen  ;'*  and  Mr. 
Wallace  alao  (aa  amicus  curia)  informing  the  court  that 
the  late  Lord  Hardmcke  had  (when  at  the  bar)  given  \ 
his  opinion  *'  that  though  the  imUn/tioin  of  the  legislature 
**  could  not  well  be  doubted,  and  tdiere  certainly  was  a 
^  mistake  in  the  act  of  parliament ;  yet,  om  it  is  worded^ 
<«  the  commisaiooers  eauUL  not  oblios  a  hawker  or 
'^  pedlar  to  take  out  more  than  ona  horse-licence  for  tra« 
!*  veiling  with  mml  |>east8  of  burtbepi''  aod  tbatj  aiNr 
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1764.      tordingly,  the  commissioners  never  required  more  than 
REX  -     ^"^  single  horse-licence  for  several  horses ; — 
Y^  The  court  declared,  that  they  only  desired 

ROBOTHAH.  *^  Hiight  be  understood,  that  nothing  had  been  determine 
edhy  th^m  upon  the  construction  of  this  act  ;  and  that 
they  should  not  determine  any  thing  upon  it,  without 
hearing  the  point  <7r^2£^(/ ;  since  the  usage  appeared  to 
have  been  to  require  only  a  single  licence  for  a  number 
of  horses. 
j[    1474  3  -^"^  L^'^  Maksfield  wished  that  the  com- 

missioners of  hawkers  and  pedlars  might  have  notice  of 
what  had  now  passed. 

Upon  the  whole,  no  alteration  was  mada  in  the  rule 
of  last  term  :  but  it  standi  as  it  did :  viz* 

"  By  consent  of  counsel  on  both  sides,  it  is  further 
**  ordered,  that  it  shall  be  referred  to  James  Burrow, 
"  esq.  coroner  and  attorney  of  this  court,  to  fix  and  assess 
*^  what  costs  and  damages  the  defendant  has  been  put 
*'  to  and  has  really  sustained ;  and  that  the  sum  so  to 
"  be  allowed  by  the  said  master,  forcovts  and  damages, 
•*  shall  be  paid  by  Francis  Turner  Blithe,  esq.  the  jus- 
*•  tice  of  the  peace  before  whom  the  said  defendant  was 
**  convicted.  And  it  is  lastly  ordered,  that  lao  ach'on shall 
•*  be  brought  touching  this  matter." 

[N.  B.  Holdfast  on  the  demise  of  Barker  v.  Chapman^ 
5  MS.  146.  was  adjudged  this  term  in  B.  li.  May  ISth, 
1764,  omitted  by  Slackstone  as  well  as  Burrow.'] 

Ta«d     Md  SouLSBY  versus  Hodgson. 

May,  1754.     fpHIS  was  an   action  of  debt  upon   an  arbitration- 
46sS  *  ^^^^  bond.    The  arbitrators  were  to  choose  an  umpire 

.  in  case  they  themselves  should  not  agree  within  a  \L 

Mdump^"      mited  time.    They  did  not  agree  within  the  limited 
majjoin  ki     time;  but  chose  an  umpire.    The  umpire  accordingly 
making  an      made  an  umpirage  :  and  they  joined  in  it 
awy4.  Thg  Qniy  question  was,  '•  whether  the  umpirage  was 

3i3c!j"^'  **  duly  made  according  to  the  powers  given  to  the  urn- 
'*  pire:"  or'*  whether  it  wasttria/ed  and  rendered  void 
*'  by  the  arbiirator8j'oi»»«g  in  it." 

Mr.  Weddtfburne^Tgued  it,  for  the  plaintiff:  Mr. 
Wallace,  for  the  defendant.  And  Mr.  Wallace  cited  an 
anonymous  case,  out  of  \  Bulstr.  184.  Where  Williams 
Justice  says,*' that  such  an  umpiiage  would  be  bad." 
Notwitbstandiiig  which, 

Th£  Court  were  unanimous  and  clear,  that 
this  was  the  umpirage  of  the  umpire  onfy.  He  was  at 
liberty  to  take  what  advice,  or  opinion,  or  assessors  he 
pleased. 
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The  *  case  which  was  cited  at  the  bar  is  certainly  a      1754 
mistake^  an  error  of  the  reporter.  No  such  thing  could  be       i  -    * 
Said,  as  is  there  reported  :  at  least,  there  pould  be  no  de-         ^^ 
termination  founded  upon  it.    It  is  a  distinction  in  word$j  ,.^gQ  ' 
without  any  real  difference  intense  and  meaning.  ^v,i  ^Buls^* 

Per  Cur:  184.  where  the 

Judgment  for  the  Plaintiff.       JtuftSbf. 

trators,  in  the 
Rex  versus  Smith.  origioal 

award. 

A  Conviction  of  the  defendant  for  trading  as  a  haw- Wednes.  isd 
ker,  pedlar  and  petty  chapman,  without   having  a  May,  1764. 
licence^  having  been  removed  by  certiorari  into  this  court,  ST^h'^^'k"  ^^ 
and  now  standing  in  the  crown-paper, —  ^  awkers 

Mr.  Harrison^  on  behalf  of  the  defendant,  took  this  ob- 
jection to  it  (amongst  others,)  viz.  That  the  evidence 
which  thejustice  had  stated  in  his  conviction,  was  not 
sufficient  to  support  bis  adjudication  "  that  the  defendant 
*'  HAD  no  licence:*  The  charge  was  ^  that  the  man  had 
*'  traded  as  a  hawker,  pedlar,  or  petty  chapman,  in  selling 
*'  a  piece  of  muslin,  &c.trfYAoii^  having  a  licence:"  the 
end?;ire  stated  by  thejustice,  in  the  conviction,  is  only, 
*'  that  the  man  refused  to  pboduce  any  licence^*' 
Whereas  the  trading  without  haying  any  licence,  and 
,  therefusing  to  produce  his  licence  (in  case  he  really  has 
one,)  are  quite  distinct  o^e;ires;  and  are  so  considered 
by  the  act  of  9, 10  W.  3.  c.  27.  wh»ch  gives  quite  distinct 
^nd  dijerent penalties  for  them,  viz.  12L  for  the~  former, 
and  51.  for  the  latter.  Refusing  to  produce  a  licence  which 
a  man  has,  is,  in  its  own  nature,  a  very  different  thing 
from  not  having  one  to  produce.  And  the  man's  having 
CONFESSED  ^'  that  he  traded  as  a  hawker,  pedbr  and  petty 
••  chapman,"is  noground  for  convicting  him  "  fortrading 
*'  as  such  without  a  licence ;"  notwithstanding  his  refusal 
to  produce  it  And  though  the  8th  section  of  this  act 
(as  well  as  the  act  of  3, 4  Ann*  c.  4.  §  5.)  gives  the  tama 
forfeiture  for  not  producing  as  for  not  having  one ;  yet  that 
cannot  alter  the  nature  of  the  offence. 

Mr.  Griffith  Price  argued  on  the  other  side,  in  support 
of  the  conviction.  It  was  founded,  he  said,  on  9, 10  W^ 
3.  e.  *27.  §  8.  which  authorizes  and  strictly  requires  the 
justices  of  peace,  either  upon  confession  of  the  party 
offending,  or  due  proof  of  witnesses  upon  oath,  **  that 
**  the  person  so  brought  before  him  had  $a  traded  as  qfore^ 
'*  said/*  and  that  no  such  licence  shall  be  prooucbd  by 
such  offender  before  the  said  justice ;  by  warrant  under 
his  hand  and  seal,  to  cause  the  said  sum  of  121.  to  be 
forthwith  levied  by  distress  and  sale  of  the  o&nder'i 
goods,  fcc. 
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176*.         fheotfh  two  fafcte  requisite  t6  gfdutid  af  <ionrk:fidtf 

nfix  *      ^pOD,  under  this  clattue,  he  said,  ^eire,  1*.  the  tfaSng  in 

y^         the  imnner  described  by  the  act  of  parliament ;  and  Sdly* 

»MiTH«     ^^  ^^^  o^  declining  toprodtice  a  Hc&nce.    And  both 

these  fect9  are  here  charged.    Iti^alledged  in  thiff^oo'' 

viction,^*  that  he  was  apprehended  for  traditig  as  a  haw-* 

''  ker,  pedlar^  and  petty  chapman  without  a  licence} 

"  and  was  charged  upon  oath,  before  the  justice,  with 

*'  having  scid  a  piece  of  muslin,  &c.  as  a  hawker,  pedlar 

**  and  petty  chapman  t  which  fact  he  confessed.    That 

*'  the  justice  demanded  bis  aiithorky  for  having  done  so : 

"  and  re(piired  him  to  produce  his  licence :  which  tie 

•*  did  not  produce.    Whereupon,   the  justice  convicted 

*'  him  in  the  penalty  of  121.  for  having  traded  as  aforesaid 

**'  without  aUcence." 

This  is  all  exactly  agreeable  to  thii  clause,  (sect  Stb.) 

There  is  indeed  a  penalty  of  dh  given  by  the  third  clause, 

%     for  such  a  trader^s  reftisrog  to  produce  his  licence  to  any 

justiceof  the  p^ce,me]K>r,  constable,  or  other  officer 

of  the  peace  of  any  t<mH  corporate  or  borough  where  he  shall 

40  friti/f, demanding  it  ex  o^ro :  which  penalty  of  51.  ia 

given  to  the  poor  Djf  the  parish  where  the  demattd  shall  be 

mude:  whereas  the  19l  penalty  given  bv  that  same  third 

clause  is  half  to  the  informer,  and  half  to  the  poor  of 

the   parish   where   the    offender   shall    be   discovered. 

Bat /miff  a  conviction  upon  a  charge  proved  by  oath, 

under  a  power  giv^i  to  justices  of  the  cotmtfy  or  piace  (in 

general)  where  the o^itce  shaU  be  committed,  pursuant  to 

another  cbrase  of  this  act,  (sect.  8.)  in  the  1^1.  penalty  for 

not  htfvtng  or  (which  is  just  the  saaae  thing)  not  producing 

any  licence. 

Mr.  Uarriiony  in  reply*  denied,  that  the  conviction  doea 
pursue  the  act  of  parliament:  for,  be  insisted,  that  not 
iaving  any  licence,  and  noi  producing,  one,  are  quite  diffs^ 
lenttninga;  and  that  the  eonviction'oughtto.have  been 
**  jfbr  not  jmdiKingovte." 

dut  Lor£  MAUfFisLD  said  he  could  see  nof 
doubt  pf  this  conviction's  being  a  good  one  upon  the  8tb^ 
clause; 
«  Mr.  Joiitioe      *  Mr.  Justice  'Wihuon  declared  himself  to  be  clearly 
Deaiaon  was    of  the  same  opinion. 

not  ia  court       Upo^  the  wbole-Notwitbstanding  this  (and  some  other 
dyectiono  that  weie  taken  and  over-ruled,) 
Thb  coiiR^  affirmed  the  eonvictiouv 
N.  B* 
r    1477  "^  UpoQ'  comparing  the  8th  section  with'  the  dd^ 

^  -^  it  is  cleai^  that  the'  8th  section  means  the  12k  pmalty 

to-be  for  the  same  offtneei;  and  to  be  the  very  same  penalfy 
with  the  liU  given  by  the  dd  section  :  and  it  seeois  ta 
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eontider  not  prodwd^  to  be  the  sftme  offence  and  the  same       1764. 
thiDg  aa  not  having* 

HaSAOK  VCrtlff  RiGHABDSOK.  Monday  S8th 

SETfiRAL  insurance-causes  standing  upon  the  same  .   ^,' 
Circumstances,   it  was  agreed  **  that  all  should  be  ^^^^^  ^  ™**^** 
•*  boundby  iheverdict  given  in  ofte  ;**  and  a  verdict  was  Consent  to  be 
given  in  that  one,  for   the  plaintiff'.    But  the  defendant  bound  by  a 
gave  notice  of  a  motion  for  a  new  trial ;  which  be  after-  Terdici  meant 
words  obtained.  ■  '«?*'  »"*«• 

Sir  Fkteher  Norton  moved,  on  behalf  of  the  plaintiff  Wr.  Juitice 
ia  the  other  causes,  that  the  respective  defendants  should  ™J'*^* 
pay  their  money  to  the  plaintiff  pursuant  to  their  agree- 
ment; he  having  06/ainea  a  verdict  in  the  cause  already 
tried. 

But  THfi  COURT  were  clearly  and  unanimously 
of  opinion,  that  a  consent  **  to  be  bound  by  a  verdict  in 
**^one  of  many  causes  upon  the  same  (question,"  means 
8UCK  a  verdict  as  the  court  thinks  ought  to  stand  as  a 
^na/ determination  q/*the  matter. 

That  in  the  present  case,  a  materia/ circumstance  was     / 
€oncealed from  the  insurer,  by  the  insured;  and  there^ 
fore  the  whole  contract  was  void :  and  there  ought  to 
be  a  new  trial ;  and  the  court  had  made  a  rule  for  that 
purpose. 

NoTHirNG  taken  by  the  motion. 

Rkx  versus  The  Inhabitants  of  Openshaw.         5I«°^S*J®*^ 

May,  w  oi* 

Tbis  case  is  already  published^in  my  Settlement-Cases 
in  quarto.  No*  IG8.  p.  55S3. 

TRIQ0ET  and  others^  rersiii  Bath.  P    1473   1 

Pbacu  andanother,  versus  Bath.  c.»«^..  ca  ^^"^^ 

mI;1%4     *^^//- 

MR.  BiackitQne,  Mr.  Thurlow.  and  Mr.  Dunning,  on  j!'^; ,  ^.'  ^  <^^ 
behalf  of  the  plaintifi,  shewed  cause  why  the  bill  of  ^i  ]      ^"^  '^^^ 
Middlesex  in  each  of  these  causes  should  not  be  set  aside,  J  i .  /^^  a 

and  the  bail-bond  be  cancelled.  Urf  Sa"*^     f  // 

The  rule  was  made  upoa  affidavits  '*  of  the  defend-  foreipi  tKini- 
^  aat's  being  a  dombstic  s/trwtnitQli  ^for^gn  minister  ;^ef  proteeleri 
•*  and  having  talaen  all  the  proper  steps  to  iutitle  him  to  ^'^^  ""*^ 
**  the  privilege  of  such  domestics." 

The  only  question  was,*'  whether  the  defendant  [d  Diubu  80.] 
**  (CAfu^cp/ier  Bath)  was  reaify  and  trulf  and  bond  fide 
^aidooMstic  servant  of  Count  JEbi/aiig,  the  Bavarian 
^  ministeit"  or, "  whether  his  service  was  only  colaurabk, 
**  and  a  «Mi«^0fli  and  preUnce  caienlated  to  piotottthuii 
*'  from  the  just  demand&of  his  crtttitorsi'' 


1479 
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1764. 

TBIQUET 

et  al/ 

V. 

BATH. 


C  1479  ] 


On  tbepartof  tbedefendant,  it  was  sworn*  *'  that  he  w^ 
"  regularly  appointed  by  Count  Haslang^to  he  one  of  Ms. 
"  English  secretaries,  at  301.  per  ann.  for  board  and 
*'  lodging.  Sec.*'  And  he  s^wore  to  actual  attendanu  and 
actual  service^ Vit  several  times,  at  the  count's  house;  and 
writing,  copying  and.  carrying  several  letters  and'  merao"-: 
rials :  in  short,  the  defendant's  affidavits  were  so  framed, 
that  every  thing  was  sworo  that  in  absolute  $tricttiess^cou\d 
be  required,  to  brin^  him  within  the  description  of  a  do- 
mestic  servant  to  this  minister. 

On  the  part  of  the  plaintiffs,  it  appeared,  that  Bath 
was  a  mercer  in  Dublin, 'dboiit  seven  or  eight  years  ago  ; 
that  he  had  afterwaids  been  a  commissary  of  stores  abroad, 
and  \a  as  now  upon /itf//^pay  as  such,  at  15s.  per  day: 
that  bespeaks  onfy  English  :  that  he  had  never  eat  nof 
lodged  in  the  count's  house, nor  received  any  wages:  (but 
as  to  the  wages,  it  appeared  that  there  were  not  yet  so 
much  as  half  a  year's  wages  become  due.)  It  was  aUa 
sworn,  very  generally  "  that  whilst  he  carried  on  trade 
**  in  /r^/ond,  he  bought  goods  in  England,  aiid  sold  them 
•*  in  Ireland:' 

/  Mr.  Blackslone  observed  that  the  act  of  parliament  of 
7  Jnn.  c,  12.  was  not  any  alteration  of  the  law  from  whaf . 
U  was  before ;  for  that  ambassadoi*s  and  their  attendants 
were,  by  the  general  law  of  nations,  intitled  to  the  same 
privilege. 

The  4tb  clause  (which  gives  the  summary  proceeding 
against  the  infractors  of  it,)  was  added,  he  said,  by  the 
lords,  as  an  amendment ;  and  afterwards  agreed  to  by 
the  commons. 

In  the  like  manner,  summary  remedy  was  given  against 
the  violators  of  the  law  of  nations  with  regard  to  safe  cori^ 
duct,  6y  an  old  act  of  31  if.  6.  c.  4.  which  gave  the  sum- 
mary power  to  the  chancellor,  calling  to  him  any  one 
judge  of  either  bencU 

And  he  mentioned  Grotius,  de  Jure  Belli  et  Pads ;  and 
Binker$haek,de  Foro  Legatorum,  c.lo.de  Comitibus  Legato- 
rum  :  from  both  which  writers  he  inferred,  that  the  exclu- 
sion of  TRADEftsfrom  this  privilege  was  agreeable  to  the 
law  of  nations ;  and  that  the  hanging  up  tlie  nomenclaium 
comitum  was  also  taken  from  that  law. 

He  likewise  cited  several  cases  in  this  court,  to  shew 
that  the  NATVKE  of  the  service  must  be  specifiei^  and 
that  no  one  could  have  a  right  to  claim  this  privilege, 
who  was  not  expressly  and  circumstantially  shewn  to  be 
fairly^  really  and  hotiAfde  a  domestic  servant  in  the  actutU 
service  of  the  foreign  minister,  and  actually  performing 
the  service  to  him,  withoui  collusion ;  and  who  is  not  a 
trtider  of  any  sort,  or  liable  to  be  described  as  9ueh^ 

Under  the  former  bead,  be  cited 
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fVidmorev.  Jharez.  H.  4  G.  2.  B.  jR.  Sir  /.  S.  797.       1764w 
and  FitZ'Gib^ ^00.  S,  C.  Poitier  v.  Croza,  Tr.  23  G.  2.  B.    tri quet 
R,  Martin  y,  Gurdon.     (It  Mas //o/we*  v.   Gurdon^  M.       etal* 
7  G.  2.  jB.  jR.)and  Britneilv.  Carolino.     (It  was  Brettel  v, 

\.  Caro/ino,Tr.  n,\8  G.  2.  J?.  /<.  where  both  points  bath. 
now  in  question  were  fully  discussed  and  settled.)  He 
alsocitecl  acase  ofa^tfr£/e?ifr  to  a  foreign  minister  who 
had  no  garden;  and  likewise  the  case  of  the  Reverend  Mr* 
ShorthosCf  who  claimed  the  privilege  as  chaplain  to  the 
Morocco  ambassador,  a  Mahometan ;  and  also  a  case  of 
Johnston  v.  Stewart,  M.  1750.24  G,  2.  B.  It  S.  P.  with 
the  cade  of  Poitier  v.  Crozom 

Which  cases    prove  that  the  natu&e  of  the  service 
roust  be  particularly  shewn. 

Under  the  latter  hesid,  he  cited 

Dodstcorth  v.  Anderson,  Sir  T,  Ra^nu  375.   and  Sir  T. 
Jo//fj  141.  where  Grice,  who  bought  goods  in  England 
and  sold  them  in  Ireland^  washolden  to  be  a  bankrupt  in  ' 
England, 

Which  case  he  would  have  applied  to  a  fact  here  sworn  ^  i  aqa  "1 
on  the  part  of  the  plaintifl*s,ri2.  "That  whilst  the  defendant  L  ^^^^  -* 
'*  was  a  trader  in  Ireland,  he  had  bought  silk  in  England^ 
**  and  sold  it  in  Ireland''  (But  it  was  wo/  sh^wn  by  the 
plaindiTs,  when  (in  particular)  they  were  bought  and 
sold  ;  or  that  the  goods  bought  here  and  sold  there,  were 
the  $ame  gooA^i  and  the  defendant  swore,  in  his  affidavit, 
**  that  he  had  not  traded  since  the  year  1756.*') 

Lord  Mansfield— This  privilege  of  foreign 
ministers  and  their  domestic  servants  depends  upon  the 
law  of  NATIONS.  The  act  of  parliament  of  7  Ann.  c.  12. 
is  declaratory  o(  it.  Ail  that  innew  in  this  act,  is  the  clause 
*  which  gives  a  summary  jurisdiction  for  the  punishment  •  ••  4. 
of  the  infractors  of  this  law- 

The  act  of  parliament  was  made  upon  occasion  of  the  / /iJ^  /f  •;?>/ 

Cz£rr*«  ambassador  being  arrested.    If  proper  application  '  ^^^^^^^^HuJtt^d^Oj 
bad  been  immediately  made  for  his  discharge  from  the    ^ /1^  a/ji    m 
arrest,  the  matter  might  and  doubtless  would  have  been   Py^^^r^^W^/f^ 
set  right.    Instead  of  that,  bail  was   put  in,  before  any  ' 

complaint  was  made.  An  information  was  filed  by  the 
then  attorney  general  against  the  persons  who  were  thus 
concerned,  as  infractors  ofthelaw  ojf^N  ations  :•  and  tliey 
were  found  guilty  ;  but  never  brought  up  to  judgment. 

Thb  Czar  took  the  matter  up,  highly.  No  punhhmeni\7/U.  £jf4X>4uCuf  /iCU-  H 
would  have  been  thought,  by  him,  an  adequate  repa ration ■Li^^«y^*»»^  ^A^»*^^> 
Such  a  sentence  as  the  court  coufd  have  given,  he  ^  ^^^^*^* 
miffht  have  thought  a  fresh  insult. 

Another  expedient  was  fallen  upon  and  agreed  to  : 
//lis  ac^  q/*pffr//ame/i/ passed,  as  an  apology  and  humilia- 
tion from  the  whole  nation.    It  was  sent  to  the  Czar» 

Vol.  III.  Q 
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1764«      finely  illonunated  by  an  ambassador  extraordinary,  ii^ho 
T  jt  1 Q  u  ^T    ^*^  excusetj  in  a  solemn  oration. 
'  et  aV  ^  S^'^^^  dealrelauve^  this  transaction  and  negotiation, 

y  appears  in  theannala  of  that  time;  and  from  a  corre* 

BATH.     ^P^^deijpe  of  the  secretary  of  state  there  printed. 

BwT  the  act  was  /lol  occasioned  by  any  doubt  **  wbe« 
^V.  Port,  •«  thef  the/aw  ofmtwfih  particularly  the  part  relative  to 
Si  *ihfi  m  **  P^lic  ministers,  was  not  §  part  of' the  lunp  of  England  ; 
ChTltoo  5th  "  •^  ^^  iafraction,  criminal ;  nor  intended  to  vary,  an 
Pcb.  1767.     ••  ioUi.fK>fn  iC* '  .    ^      ,     ,  r*,  .. 

Irem^mt^in  a  cas^  before  Lord  Taloot,  oiBmvot  v. 

I6ih  jX '       BarbiU,  t  upon  a  motion  todiscbarge  the  defendant,  { who 

17S6.  v^a3  in  execution  for  not  performing  a  decree,)  '*  becmm 

[4Barr.soi60  **  be  vrasag^nt  of  commerce,  commissioned  by  the  King 

[    1481  J  "  of  PncMiii,and  received  here  as  such;*'  the  matter  was 

very' elaborately  argued  at  the  bar;  and  a  solemn  delibe* 

sate  opinion  giveq  by  the  court.    Th^te  questions  arose 

and  were  discussed.—**  Whether  a  minister  could,  by  any 

•*  act  or  acts,  wave  his  privilege."—"  Whether  being  a 

'5  trader  yif9i»  any  objection  against  allowing  privilege  to  a 


•?/>/      /  0/  L^  minister,  personally"-;^  Whether  an  aywf  of  com- 
S^J ^It^^^r    A'<  nifvc,  or  <*g^  ^  ffUMM/.^yas  iniitUA  to  the  privileges 
ICA^^  2  t9^*7l^  I"  of  a  public  minister."—"  What  was  the  ruU  o/decuion 
^^cvH^  A.  «^  n^f-ou.  1^,  ^^^  ^^^  ^^  parliament ;  •r, the  law  of  nations."    Lori 


Lord 
Talbot  declared  a  clear  opinion-*"  That  the  law  of 
''  nations^  in  its /n// ex  tent  was^/  of  the  law  (f  JSng- 
"  tand'"--**^  That  the  act  of  parlianaent  was  declaratory ; 
*^  and  occasioned  by  a  particular  incident."—"  I'hat  the 
"  law  of  natiom  was  to  be  coUeeted  from  the  practice  of 
"  different  nations,  and  the  authority  of  writers.'*  Ac- 
cordingly, he  argued  and  determined  from  such  instances, 
and  the  authority  of  Grotius,  Barbeyrac,  Binkershoek^ 
iriy((e/bW,&c.  there  being  no  EagUA  writer  of  eminence, 
upon  the  subject,  [e) 

I  was  counsel  in  this  case ;  and  have  a  full  note  of  it. 

I  remember,  too.  Lord  Bard»icke*%  declaring  his  opi- 
nion to  the  same  effect;  and  denying  that  Lord  Chief* 
Justice  Holt  ever  had  any  doubt  as  to  the  law  of  na- 
tions being  part  of  the  law  of  England^  upon  the  occa-. 
aion  of  the  arrest  of  the  Ruuian  ambassador. 

Mr.  Blag kstone's  principles  are  right:  but  as  to  the 
facis/\n  the  present  case,  the  affidavits  on  the  part  of  the 
defendant  have  out-sworn  those  on  the  part  of  the  plain- 
tiffs.   (And  his  lordship,  as  well  as  Mr.  Justice  ffilmoi 


(c)Qu-  4  JnsM5d.  and  a  celebrated  treatise  by  Dt: 
Zffttch**  DeLegati  Deknquentii  Ju4Uc  CmpeUnteJ'  Wluc|s 
has  undergone  several  editions.  ^    ' 


Eafit^  Term,  4  Geo.  3.  1482 

*  took  n6tice,  that  the  person  who  drew  the  aflTidavfts  on      1764, 
the  pnrt  of  the  defendant,  had  very  exactly  pursued  the  xrique^t 
course  of  the  cases  ^hat  had  been  detei^mitied  upon  ques-      ^^  ^j* 
tions  of  this  kind  ;  and    had  taken  cdre  to  meet  and         y^  ' 
answer  ail  objections  that  might  arise  from  them.)   Lord*     bath. 
Mansfield  observed  also,  that  the  defendant  was  employ- 
ed in  the^rvice  of  Monsieur  fliw/ing',  before  the  plaintiff 
took  out  his  writ. 

It  was  not  to  be  expected,  he  said,  that  every  particular 
0r^  of  the  service  should  be  particularly  specified:  it  is 
enough,  ff  an  actual  boit&Jide  service  be  proved.  And  if 
?uch  a  service  be  sufficiently  proved  by  affidavit,*  we 
must  not,  upon  bare  suspicion  only,  suppose  it  to  have 
been  merely  colourable  and  collusive. 

As  to  the  latter  point,  *•  of  his  being  a  fra^fer''— His  [  1482  J 
havinij  been  so  in  Ireland,  (and  even  that  seven  yerfrs 
8go»).  Will  not  bring  him  within  the  exception  of  the  5th 
clause  of  this  act,  which  provides  **  that  no  merchant  or 
**  other  trader  whatsoever  withtik  the  description  ofnny 
'*  of  the  statutes  asaimt  Bankrupts,  who  hath  or  shall  put  ^ 
**  himself  into  the  service  of  any  such  ambsfssador  or 
**  public  minister,  shall  have  or  lake  any  manner  of 
"  benefit  by  that  act/' 

And  there  is  no  colour  for  bringing  this  case  within 
tliat  of  Dodsworth  v.  Anderson  :*  for  here  is  no  connexion  ♦Sir  T.R«yia« 
between  the  goods  bought  iti  England,  and  those  sold  in  375.  SirT. 
Iftland.    It  does  not  appear  that  they  were  the  same  ^^^^^^* 
goods;  neither  is  any  time  specified,  "^ccAe/i  they  were 
DCtught,  or  when  they  were  sold. 

ter  Cur.* — Both  rules  were  made  absolute; 
but  without  costs,  by  reason  of 
the  suspicious  circumstances  of 
this  case. 

Cracraft  versus  Gledowe.  Soturday,  Si 

'  June, 1764. 

TTPON    Tuesday  the   15th  of  last  month,  Mr.  JByre,  BaiLmuitbc 
^   recorder  oi  London,  shewed  cause,  on  behalf  of  the  put  in  to  re 
nhiriff  of  Middlesex,  why  an  attachment  should  not  issue  vcweaoout- 
againsthim,  for  discharging  out  of  his  custody,  the  de-**'^''^* 
fendant  in  this  cause,  who  had  been  taken  upon  a  capias^ 
utlagutum,  on  his  atrorney's  engaging,  under  his  hand, 
"  to  appear  for  the  defendant   and  reverse  the  outlaw.- 
**  ry.  Without  taking  secttnti/  bt/ bo n^  in  do\}b\e  the 
sum  for  which  bail  was  required,  pursuant  to  the  act  of 
4,5  W.-trM.  c.  18.  §  5.  wmctrdii^ortitnnoilo^fDrtrrart 
ca$es  where  special  bail  is  reqvtired .  by^  the  xrourt.       •  <    , 

*The  cause  shewn  by  the/piecoj^aA  Pfld.^Ci^*'^^^^ 
i^as,  that  the' sherifl'neitlier  did  ^liorfjouldyj^^j^ow  that  it 
Was  a  case  where  special  ball  was  required ;  ntfr  had  lie 

Q  a 
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1764*      any  reason  to  imagine    it,  as  the  capias  utlagatam  wa» 

CRACK  VFT  ''Of  w^'*^*^'^y^'* ''<^*^  >  ^"d  ihcy   produced- an    affidavit  of 

y  '         Mr.  Bbnsofi  who  acted  as  under-sheriff,  "  that  he  had  no 

GLEDOWE.  "  ill  intention  or   thought   of   collusion:  hut  had  acted 

••  agreeably  to  his  duty,  to  the  best  of  his  understanding 

"  and  judgoient/* 

They  urged  the  act  of  12  G,   1.  c.  2P,   "  to  prevent 
"  frivolous  and    vexatious   arrests;"    which,    in    its    2d 
section,  directs  "that   if  the  debt  exceeds  the  sum   of 
"  ten  pounds,  there  shall  be  an  affidavit  of  it :  and  the 
r    1483  1"  sum  for  which   bail   is  to  be  taken,   shall   be  marked 
*-  -^  "  upon  the  process."     So  that,   unless  there  be  such  an 

affidavit  of  the  debt  and  marking  of  the  process,  it  ispot^ 
as  they  insisted,  a  case  where  special  bail  is  required  by 
the  court... 

But  f/*it  were  a  case  where  special  bail  is  required  by 
the  court,  how  is  the  sheriff  to  know  this,  unless  the 
process  be  marked?  It  is  extremely  easy  to  mark  the 
process;  and  in  the  present  case,  the  exigent  is  in  fact 
marked :  but  the  capias  utla^atum  is  not.  Why  did  they 
mark  the  one,  and  not  the  other  ?  It  now  appears  too, 
that  there  was  an  affidavit  filed  before  the  filacer.  But  the 
sheriff  wzs  9,  stranger  to  all  this  :  be  received  the  writ  of 
capias^untnarked.  And  it  cannot  be  supposed  that  he  was 
obliged  to  go  and  look  after  the  filacer,  to-procure  infor- 
mation. It  may  be  said,  "  that  it  would  be  no  great 
"  difficulty  put  upon  thesberitfof  Middlesex,  t©  require 
"  this  of  him."  But  the  case  of  ail  sheriffs  must  be 
under  the  same  rule  of  determination.-  and  this  might 
as  well  have  been  the  case  of  a  sheriff  of  Cumberland  or 
Westmoreland.  And  in  this  case  of  a  distant  sheriff,  is 
he*  to  appoint  an  agent  for  this  purpose.^  Or  is  he  to 
trust  to  the  po'it  ?  A  nd  is  the  defendant  to  lie  a  week  or 
ten  days //I  gaol  till  the  sheriff  can  receive  information 
from  the  filacer? 

Mr.  Harvey,  Mr.  Norton,  and  Mr.  S/oae,  contra^  urged, 
on  behalf  of  the  plaintiff,  that  this  is  a  proceeding  by 
ojiginal,  in  an  action  for  money  lent;  and  it  appears 
that  the  plaintiff  was  intitled  to  bail  upon  the  original 
process,  the  cause  of  action  being  expressed  in  the  writ ; 
and  that  special  bail  was  required  before  the  statute  of 
4,  3  fF.  4' iW.c.  18. 

Process  of  outtaKry  is  not  within  the  statute  of  12  G.  1. 
c.  29.  ••  to  prevent  frivolous  and  vexatious  arrests:**  and 
so  it  was  determined  in  a  case  in  Lord  Ilardwickes  t'lme^ 
JH.  10  G.  2.  Fownes  v.  Alien,  in  this  court.  A  capias 
tttlagatum  is  not  like  an  arrest  upon  mesne  process :  nor 
is  the  bond  required  by  4,  6  IV,  6^  M,  c.  18.  like  the  a/* 
tetnative  bail  upon  mesne  process,  (viz.  "  to  pay  the 
'    **  money  or  surrender  the  principal ;")  but  a  bond  with 
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one  or  more  sufTicient  surety  or  sureties,  *^for  appearance      176  i. 
**  by  attorney  at    the   return  oftlie  writ,  and   tb  do  and  QYixcKKft 
*•  perform  such  things   as  shall  be  required  by  the  court''  y. 

As  the  cause  of  action  was  expressed  in  the  special  tcrit  gledowe* 
4)riginat;  and  as  there  was  zn  affidavit  of  the  debt,  and 
t\\t  exigent  marked;  it  was  certainly  the  sheriff's  duty» 
toliave  made  further  inquiry  from  the  filacer  into  the 
quantum  of  the  debt,  (it*  he  was  not  already  satisfied 
about  it,)  before  he  discharged  the  defendant  out  of  cus-  , 

tody  upoa  the  mere  undertaking  of  his  attorney  *•  to  ap- 
**  pear  for  him  and  reverse  the  outlawry."  Therefore 
the  rule  ought  to  be  absolute. 

If  the  sheriff  can-  meet  with  the  defendant,  Ae  may  f     1484 
take  him  up  again  ;  but  the  plaintiff  ca^mot  sue  out  a 
fresh  writ  oi  capias  ut/agatnm,  against  the  defendant,  after 
he  has  been  taken  on  the  former. 

The  cou II  r  were  then  clear,  that  this  was  not  a 
case  within  the  12  G.  1,  r,  29.     And 

Mr.  Justice    Denison  {who  was   then  in  court, 
though  now  absent,)  thought  the  point  in  question  had 
been  settled.    It  had  been  determined,*  he  said,  "  that  ^u  was  to  de- 
**  a  defendant  cannot  reverse  an  outlawry  without  giving  teriuiwcd  after 
**  such  bail  as  the  law  requires."  "  lonjj  mi«ra- 

It  was  Uien  adjourned.  Ii;;::;  T;S|''y 

This  matter  bemg  now  mentioned  again,  ic  q.^.  in  ihii 

Mr.  Justice  Yates  observed,  that  hy  the  13  Car.  2.  court,betweui 
Btat.  2.  r.  2.  S  4  ,  no  sheriff  can  discharge  any  person  SirGcoJIamp* 
taken    upon  a   capias  vt/crgattnn,  without  a   supersedeas  J^?/****!-^'^ 
first  had:  (the  words  are  *'  without  a  l4Xtcful  «*7'^««^^as  Carth.  45? 
*•  first  had  and  received  for  the  same.")     Amd  by  5  G.2.  nnd  port. 
4:,  27.  §  5.,  no  special  writ  nor  proceBS, specially  expressing  1920.] 
the  cause  of  action,  shall  be    issued,  where  the  cause  of 
action  (in  a  superior  court)  shall  not  amount  to  lOl.  but 
here  the  capias  tttlagatum  recites  «  special  original  spe- 
cially  expressing  the  cause  of  action. 

The  cocKT  (Mr.  Justice />msort  being  absent,) 
were  very  strongly  inclme^l  to  be  of  opinion  •*  that  the 
•'  sheriff  had  acted  improperly  •/'  and  told  his  counsel, 
that  the  better  way  would  bo,  to  put  in  bail:  and  in 
order  to  give  opportunity  for  it,   They 

.  KNLAiiGED  the  RTiLK  till  Monday. 
And  afterward!*, 
TJie  sheriff  undertook  to  pay  the  debt  and  costs. 

Rex  rer«/5  THE  Inhabitants  OF  Leeds.  SalorJaf  3d 

Juue  l76i. 
This  case  is  already  published,  in  my  quarto-editiou  of 
Sbxtl£JMEnx-ca8E8,  No.  109.  p.  524. 
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•    1764. 

t146d  1  ^^^  versus  Latham,  et  al*.  Six  of  the  IQ-But*ge60e«  of 
onday,4th  WiGAN.      ^ 

June  1764. 

[s.  c.  1  Bl.  TTPON  shewing  cailse  why  informations  ip  nature  of 
468.]  ^'  quo  warraMo  shoi^ld  not  be  granted  against  these 

Information  six,  wbose  right  depended  upon  that  of  thirteen  other 
quo  warrmoto  persons  (who  hnd  voted  in  the  election  of  them  into 
f'JJ°*f.V*|*'^J^  their  offices;)  to  siiew  by  what  right  they  claimed  their 
r'lghu  franchise  of  m-burgesses  of  this  corporation ;  it  appear- 

ed to  be  incumbent  upon  the  prosecutors  to  invalidate 
/the  right  of  three  out  of  the   thirteen,  in  order  to  turn 
'  the  scale  of  the  election.    I'hey  had  voted  as  being  resi- 
dent in-burgesses;  bat  two  of  the  thirteen  were  objected 
to  by  the  prosecutor's  affidayits,  as  being  aldermen,  and 
thereby    disqualified  to   vote  as  in-burgesFCS ;  five,    as 
having  been  legally  disfranchised,  and  never  legally  re- 
stored; and  six,   as  not  being  actually    and  bona  fide 
'  resident  in  fVigan  at  the  time  of  the  eliection.    So  that 
it  was  pretended,  that  even  afl  the  thirtei^n  Vfeve  illegal 
votes;  however,    it    was    agreed,    **  that    the   election 
*'  would  nor  hold  good,  if  only  three  of  'these  thirteen 
"^        ""  votes  could  be  proved  bad  ones,"    It  was  therefore  in- 
,  sisted,  on  the  part  of  the  prosecutors,  that  the  election 
V9zsbadt 
[6Doia.469]^    But  6eft</(fs  this,  there  was  another  gf^i^irf  objection 
to  the  validity  of  the  election ;  namely,  that  the  rof/rf*;at 
^  which  the  election  was  made^  was  improperly  hoMen :  tnd 
therefore  all  that  was  done  at  it,  was  io^cHfy  roiif  and  an 
absolute  nuUity.    For  the  prosecutors  alled^ed  and  swore 
(to  the  best  of  their  information  and  belief,)  that  it  was 
essentially  necessary  to  the  competency  of  the  corporate 
court,  ^'  that  at  least  ohb  of  the  bailiffs  should  be 
•     ••  present  at  it;"  whereas  there  was   so  bailiff'  present 
(as    was  very  positively   sworn)  at  the  original'  court 
which  was  aajourntd  to  the  subsequent  day  ;  upon  which 
subsequent  day    of   adjournment  the  defendantcf  -were 
elected,  at  the  adjourned  court.     Consequently,  the  ad- 
Journed  court  was   (as  (he  prosecutors  alledged)  an  tN- 
compeletit  one,  and  just  the  same  as  na  rotifr  at  aUi  and 
every  thing  transacted  at  it  must  henugatory,  ineffectual 
android. 

They  also  insisted  (and  their  opponents  agreed)' that 
it  was  necessary  for  the  in-burgesses  who  voted,  to-  be 
resident  in  Wigan  at  the  time  of  tl\eit-YOtitfigfiand  the 
only  dispute  was,  "  Whether  six  of  thos^  whd  voterf'for 
**  thes^  six  defendants  were  actually  andfyirty  ao  ini^» 
**  or  only  colourable  and  fallaciously  so.**'  '  '^^ 

The  affidavits  were  very  long;  and  the  several  ques- 
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tioas  that  arose  being  nhich  litigated  at  the  bar,  the  cburt      1  ygi 
took  time  to  consider*  i  Z*  ■^ 

CcR.  adVis.    '  ^^'  ^ 

Lord  Mansfield  iiOw  declared  tbeir  opinion;    j^J^aiI^ 
mud  said  that  Mr.  Justice  Dtniam  (who  w^s  now  absenL)    ^^»       ^ 
bad  also  been  consulted  t(y  them  ;  and  they  were  alljbf      ^  "     ' 
opinion,  **  that  thie  rules  should  be  made  absolute,  lA 
^'  order  to  try  the  rights  hi  dispute.'*  ,. 

The  first  qudstion,  *'  Whether  the  presence  of  a  bailiff 
**  be  or  be  not  iiuulMly  neeessfftf  to  the  holding  of  a       ' 
."  coort,"  is  general,  and  .goes  directlj^  to  the  falidity  of 
the  election  of  the  defendants  :  and  the.affirnDation  of  tbii 

'  ott  one  ^ide,  and  the  denial  of  it  on  the  other  are  both 

.  sworn  exactly  in  the  same  manner  i  both  sides  swear  to 
their  appivbension  and  belief.  The  bailiflTs  are  not  in- 
deed named  in  the  stile  of  the  court :  but  yet  they  may,  ^ 
hy  the  cunstitutioa  of  the  borough,  be  an  essential  part ' 
of  the  court  Therefore,  as  it  does  not  appear*  *'  Whether 
"  the  court  at  Which  the  defendants  were  elected,  was .  t 
**  competent  one  or  not,'*  an  information  must  go  upon 
ihi$  ground  alone;  unless  there  has  been  such  an  ac^ui^- 
ctnce  as  ought  to  prevent  it. 

2dly.  Though  an  uct^uiesunce  for  a,  great  length    of 

.  time  may  be  a  sufficient  reason  why  the  coint  should  not 
interpose,  quieta  movete ;  yet  here  is  no  length  of  time.  It 
is  only  thi;ee  or  four  years.    No  certain,  rule  is  fixed  for 

^  the  particular  and  exact  length  of  time  that  shall  be  con- 
sidered as  an  acquiescence;  and' perhaps  it  is  belter,  that 
none  should  be  absolutely  fixed  ;  for,  circumstafices  may 
very  much  vary  the  ca^,  in  this  respect. 

3dly.  As  to  the  residence  too  of  the  electing  in- 
burges8es.^-The  facts  are  disputed,  and  therefore  must 
be  irifd. 

'     4thly.    The  disfranchised   in-burgesses  have  been  r^ 
stored  by Jl^  nunpr  alone^  upon  a  tnandamus:*  but  it  is*  v.  pott, 
alledgedi  "  that /i^  utoHe  has  no  right  to  restore  them,  P-i<>4i- 
"  and  that  he  did  it   coidrart/  to  the  consent  and  opi-  ^«^-Holm€«» 
"  nion  of  the  body."    Therelore  their  right  appears  to  wiJan,7th 
be  doubtful.  VisS.  1 7  65, 

,  5thly..    The  two  that  have  been  chosen  aldermen  are  B.  R. 
said  to  have  re/used acceptitfg  that  office :  and  their  rights 
are  said  to  have  been  twice  tried  already,  and  seUled  by 
two  verdicts;  and  therefore  ought  not  to  be  now  thus 
disputed  and  litigated  over  again. 

Oihiy*  It  is  urged,  that  the  right  of  persons  elected  oughi  r   j  j  99   1 
not  to  be  sent  down  to  trial,  upon  a  supposition  of  a  defi«  ^  -■ 

ciency  of  right  in  their  e/€c/orf,  until  the  rioht  of  such 
electors  has  been jffri/  tried  mid  disallowed :  and  it  has  been 
questioned  and  debated,  **  how  far  (he  right  of  an  elector 
[*  who  is  in  office  and  holds  a  franchise  dejacto,  can  be  at< 
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]7(34^      ^  tacked  upon  an  information  granted  and  tried  against  a 

sex        '*  person  elected  by  bim  ;*'  or"  whether  bis  right  must 

y^  **  then,  and  upon  that  occasion  be  taken/or  granted,  as  he 

LATHA  M     **  ^^  *  corporator  de  facto  when  he  gave  his  vote/* 

etai.'  ^"^>  ^  ^^  are  of  opinion  **  that  these  rules  must  be 

.  **  made  absolutei^n  the  ^rst  point,*"^  which  is  a  general* 

fjliidr.  391.      ^^»  '^  *"'^»  0.  fatal  objection  to  the  validity  of  the  clec- 

1  BladLRep.  tion;  the  information  will  be  "Jor  usdhpikg  tht  ^ce 

471  753.         **  upon  the  crown:**  and  the  caowv  may  take  what  issues 

16  Vir*.  II 4.     1^  think  proper,  to  ihew  such  usurpation.    There  is  no 

3  Doni*^7  1  *°*^"^  01  precluding  the  crown  from  insisting  upon  any 

objections  that  fhey  shall  be  advised  to  take  issue  upon, 

in  order  to  shew   the   defendant  to  have  usurped  the 

franchise. 

Therefore  we  neither  need  to  give,  nor  should  give  any 
opinion  upon  the  other  points :  nor  does  the  line  seem  to 
be  fully  and  clearly  drawn  and  fixed,  "  trhere  the  rights 
"  of  the  ELECTORS  cau  be  gone  into  at  all,  or  hem  far 
'*  they  can  be  gone  into,  on  the  trial  of  the  right  of  the 

**    ELECTED." 

Rules  made  absolute  for  informations. 


The  End  of  Easter  Term  1764.    4  G.  3. 
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Swift,  ex  dimiss.  Neale,  et  Ux.  venus  Roberts.      Tueftlaj«  t6th 

N  ejectment  for  a  houge,  &c,  in  WeU<lo$e  square  in  rg  g,  j  gj^^ 
Middlesex,   coming   on    to  ba    tried    before  Lord  476. 
Man^eld,  Sit  the  sittings  after  last  term;  the  foilowivg  Ambler,  Gi 7.] 
case  was  specially  stated,  and  reserved  for  the  opinion  of  will  of  a  joint 
the  court.  tenant  bad. 

Richard  Qilbert  and   Frances  Sophia    Gilbert^  (now  fS«eCowp. 
Neale)  were  upon  the  20th  of  January  1134^  seised  as  50,  5i. 
joifU'fenants  infee^.ot  the  premises  in  question.  Richard U^^"^'  *^^" 
Gilbert.on  the  20th  of  January  1754.  made  hismll,  duly  '"^"<1"'J 
executed ;  and  thereby  devised,  in  these  words — **  Impri^ 
**  fRM,  Igive  and  bequeath   all  my  pari,  rights  title  and 
"  interest  which  I  have  in  an  estate  jointly   with   my. 
**  sisTbK  Frances  Sophia  Gilbert, situate  and  lying 
"  in    Well'close  squcre,  6sc.  to  my   beloved    wife  Jane 
"  Gilbertr 

By  indentures  of  lea^e  and  release,  dated  on  the  i^th  and 
10th  of  October  MbA,  they  made  partition:  and  the 
messuages  in  question  were  conveyed  to  the  said  R  icuahd 
inyee, 

IliCHARB  died  in  August  1757,  without  issue;  leaving 
the  lessor  of  the  plaint  ijff  bis  sister  and  htir;  who  claimed 
as  heir  at  taw  to  him.  The  defendant  claimed  under  his 
mil. 

The  question  was,  •*  whether  the  plaintiff,  under  the 
*'  circumstances  of  this   case,  is  intitled  to  recover  the 
*'  premises  in  question  in  this  ejectment'' 
-  It  was  argued,  for  the  first  time,  on  Tuesday,  the  22d 
of  MayUst,  by  Mr.  Ashhurst  for  the  plaintiff,  an-J  Mr.  ^ 

Serjeant  Hewitt  for  the  defendant :  and  the  two  questions  f    14$9  -4. 
proposed  by  Mr.  ^sAAurs/,  and  disputed  between  them,         *     ,    . 
were — 

1st  Whether  the  devise  made  to  the  defendant  by 
Richard  Gilbert,  who  at  the  time  of  making  the  devise  was 

a  J011IT-T£J«ANT,  though  he  AFT£RWARD$/7ta€2e  PARTI* 

7 ION,  and  had  the  premises  for  his  purparty,  was  a  good 
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ly^^^    '  ^ifKfiBe,4fhihieted'fmm  the  constderation  of  thBmAsequene 
BwiFT,     partition.  -  »  . 

exdtmiss       ^^'  ^"^^^^^i*  ^^^  svBSzqv  evt  partiiion  could  ipakfe 
KBAtE  '  the  i>ra«ii^g  devise  good. 
Y  .  Mr*  >MAflw<r  argued^^ 

^^^^^^^^^^  Fint-^That  a  joInt-tekant  can  n&t  devise^  fthough 
a  cQ^rcentr  may:)  for  tbe  right  of  turvivoniip  takes 
place  of  2LJoinHenafU*9  devise.  This  is  settled  established 
law.   * 

For  this,  be  relied  on  LUileton^  Sect.  287.  and  Co.  Litt. 
185*  a.  6.  both  express  in  point. 

Secondly — The  deed' Qt  pawtition^  made  subsequent  to 
the  time  of  making  the  devise,  cannot  efiectuate  and 
make  good  a  pri»r  devise^  which  was  a  bad  one  when 
made. 

For,  upon  the  statutes  of  wills,  a  will  must  be  good  at 
theliiM  when  it  was  made:  it  can  uot  be  made  good  by 
^    any  nMequent  event 

By  the  statute  of  d4, 35  H.  8.  c.  5.  §  4.  (which  is  ex- 
plauatory  of  the  former  act  of  32  U*  8.  c.  1.  §  I.)  persons 
having  9,90k  estate  in  fee-aimpley  or  seised  id  fee^-Bimpfe 
tn  cthfarttHanf  or  in  t&mman^  have  power  to  devise  as 
much  a«  in  tiiem  of  right  is,  at  their  pleasure.  But  as  tbe 
power  IB  only  giiv«n  to  persons  iok  seisedi  or  seiaed  in 
c9*fMtrceii«iy  oe.  in  common^  it  is  clear,  '*  that  joikt- 
*'  ienattisnre  excludbd;"  and  Joint*tenancy  is^pettimal 
dimuaHJkation. 

XJpow  these  statutes,  it  is  also  clear»  ^  that  nofiawr/i 
*'  cvffff  can  wpply  a  defect  of  qualiiicatfoa  which  waa 
**  wanting  at  the  time  of  making  the  will  :*'  as  an  iiilant 
testator's  coming  to  full  s^,  or  a  tHoe^^sovut  testatrix 
becoming  sole,  or  an  insane  person's  recovering  sanity 
of  mimL  In  all  such  cases,  tbe  will  is  V4>td  unless 
it  be  republished  alter  the  person  becomes  capable  of  , 
devisine. 

CiAon   1     ^  Siderf.\&l.  Hsrbertv.  Torball,  was  so  determined, 
1 490   J  ^poD  a  will  made  by  an  infant 

To  make  a  will  good,  the  seisin  which  the  testator  had 
at  the  time  of  making,  must  contmue:  otherwise,  there 
must  be  a  re-pubticatioo. 
3  Co.  30:6.  31.  a.  Buthr  and  Baker's  case. 
Dister  V.  IXster^  3  Lev.  i08.  where  the  teslattcrvcde  a 
bargain  and  sale,  in  order  to  make  a  tenant  to  thepivM^; 
and  stfft'ered  a  recovery  to  his  own  use« 

jishby  V.  Later^  Gafdesborough  OO.  where  9  rcaaired 
lease  did  not  pass,  (the  former  being  surrendered.) 

Yeherttm  v.  Yetttri^n,  Ctth  EUu  40I«    A  nan  eafi  not 
•  grant  or  charge  what  he  hatlinotr  ,  ,     ^ 

,  Smnter  v.  Coke,  I  SSk,  2»t^   AlO^r-pmchaeed  land* 
shall  not  pass  by  a  prior  devise*  .    ..^ 

So,  in  tbe  present  case,  there  ought  to  have  been  a  re- 
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imhReatiw :  for,  at  the  iitnc  of  oiftkuig«  tlus  will,  the  jmd>  1764. 
ten^iui  had  not  jthe  estate,  m  tbe  mock  tbaJt  was  nacessaiy  sw\fx 
to  qualify  bim  t»  dniteiU  ,  ex  dioiiss. 

In  pkading,  it  is  incumbent  ta  alledge^  "  that  at  iUe      k£ai«£ 
'*  time  of  making  tbe  devise,  tbe  devisor  was  seised  iu  his  .       ^^ 
^^  dtnusne  as  ^feeJ*    But  if  it  had  been  so  alledged  here,  j^n^^axs. 
tbe  advene  party  laigbt  bave  aUedgedajgin^-seisuie,  and 
iravenfd  ibe  s^le  sfisure. 

He  added  furtber,  that  supposing  this  devise  to  have 
been  good  in  ita  originnl  creation,  yet  tbe  subsequent 
}>artitioi%,  which  was  made  by  deed  of  ietm  andrtUeuse^ 
would  amount  to  a  REvocATioii  of  it 

Aiid  be  endeavoured  to  shew  jthis,  by  citing  1  Bdk.  Abr. 
614.  Title  Devise^  Letter  0.  (which  does  not  pipve  it,) 
and  the  case  of  Le  Strange  v.  Sir  Richard  Temple^  I  Kei. 
3.Vt.  and  1  Sidetf.  90.  and  a  case  in  Showmr^s  P.  C. 

But  as  to  /Afjs  point,  he  was  over^-ruled  immedi- 
ately by  Lord  Mauspiklo  and  Mr<  Justice  Wii^mot, 
who  botii  agreed,  that  it  bad  been  determined  **  ttiAt  a 
V  partition  by  deed,  between  tentots  ia  common,  did  L    ^^91    J 
■f*  in^ aipount  to  a  revocation;**  and  they  particularized 
two  cases  in  point,  viz.  huther^.  Ridb^^PeeuWms. 
169,  170;    0th  April  1730,  (mentioned  there  in  a  nota)  * 
and  Hisify  v.  J>4y  Baitingiass^  Sir  1\  Bojfmon^  240.  Eadi 
of  these  two  cases  being  the  unanimous  ^viiion  of  four 
Judges*    -Aud  Lord  Mamsfieid  added  an  observation, 
"'  that  constructive  revocations,  contrary  to  tbe  intention 
^  of  the  testator  ought  not  to  be  indulged;  and  that 
^*  some  over*strained  resolutions  of  that  sort  had  brought 
^'  a  scandal  upon  the  law.*'(4^ 
<    Mr.  Serjeant  Hewitt  for  the  defendant. 
.    As  to  the  /i»i  point,  be  tliooght  it  needless  to  say  any 
^ibing  at  all  about  it;    as  the  two  cases  last  above  men- 
tioned were  a  full  proof,  "  that  a  partition  betweeu 
^*  tenants  in  common  was  no  revocation  of  a  prior  will:**aiid 
.Miere  was  no  difference  (in  this  respect)  between  tenants 
in  common  andjo/n^-tenants. 

' '  As  to  tbe  1st  point— A  joint-tenant  has  such  an  estate 
as  be  fliay  device,  under  these  tw*o  statutes  conceniing 
wills. 

He  cannot  indeed  devise,  so  as  to  defeat  tbe  survivor, 
«f0t  loog^as  Murvivarshif^  eotUinues :  bu  t  if  the  survivorship  be 
put  oat  ^  the  case,  then  there  is  nothing  to  binder  him 
from  devising. 


?JT'»yi     T        ■»!■ 


(a)  See  7  Bum.  410.  8  Fin.  148,  14ft  Str.  1«83.'  and 
4  Burr.  I960.  Also  Lofd  Hanbneke  in  3  Ank.  176.^eenss 
to  have  been  of  tbe  same  opiaioii,  though  he  woald  not 
apeak  plaialy  that  he  was  sob     . 
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BWIFT 

ex  dimi^s. 

V. 
ROBBRTS. 


Now  a  partition  discharpfes,  destroys,  and  extingmsftet 
this  incident  or  incumbrance  of  survivorship.  If  one 
joint-tenant  releases  to  the  other,' (as  he  may  do,)  this  ex- 
Uvguishes  his  estate. 

All  this  is  consistent  with  Littleton  %  ^88.  and  Co, 
Litt\  186\ 

And  PerWw,{ section  600)  is  express,  that  **  if  ajoint- 
'*  tenant  makes  his  will  and  survives^  the  will  shall  sttihd 
«  good." 

Sd  Point  After />ar<t/iow,  the  joint-tenant  is  in  of 
the  old  estate :  the  partition  operates  only  as  an  extin- 
guiskmeat  of  the  other  moiety. 

And  as  ta  the  expression  in  34  and  35  //.  8.  of  "  fiav- 
**  ing  a  «o/f  estate ;"  he  was  sole  seised  of  liis  ozin  part, 
and  had  power  to  dispose  of  it:  he  might  alienate  it, 
demise  it,  forfeit  it.     Why  then  might  he  not  devise  it  ? 

Mr.  Ashhurst,  in  his  Feply,  did  not  insist  upon  the  parti- 
tition's  amounting  to  a  fevocctlion  of  the  will:  (though 
Lofd  Mannfie/d  told  him,  he  was  at  liberty  to  do  it,  if  he 
was  not  satisfied  about  it.) 

As  to  the  rest,  he  said  that  joint-tenancy  is  ^personal 

disability  to  devise   the   land;   as  infancy,  insanity,  or 

covertui«  are,  to  do  so:   and  it  is  tacitly  excluded  by  the 

f   1492    J  statute,  by  «o^  being  therein  expressed,  as  co-parcenary 

and  tenancy  in  common  are. 

It  is  no  argument  to  prove  his  power  of  devising  it,  to 
"  say  that  he  might  have  given  it  or  aliened  it  in  his  /j/J;- 
•'  time:'*  for,  that  would  have  defeated  the  survivorship: 
but^AtVdoes  not. 

As  to  the  passage  in  Perkins,  §500.    It  may  be  laid 

out  of  the  case:  for,  his  assertion  is  not  supported  by  the 

authorities  he  cites.    (Mr.  Ashhurst  said  he  had  looked 

into  the  books  referred  to  by  Pet  kins ;  and  could  find  no 

«  Perbalb  be  BUph  thing  *  in  them.) 

looked  into  2d  Point.     After  partition,  the  mode  of  the  devisor's 

Fitz  Herbert'!  having  the  estate  is  altered:  and  the  will  must  be  pub- 
NaturaBre^     ^^^^  ^ 

Ullenus  Lonethum. 

This  cause  now  stood  in  the  paper  for^a  seooAd  >i!igu- 
ment.  Mr.  Morton  was  for  the  lessors  of  the  plaintiff ; 
and  Mr.  Eliab  Harvey,  for  the  defendant. 

The  coaRT  put  it  upon  Mn.  Harvey,  to 
shew  bow  bet:ould  get  clear  of  the  statute  of  the  34  and 
35  H.  8. 

Mr.  Harvey  endeavoured  to  do  it,  by  urging  that  the 
testator  being  sole  seised  at  the  time  uhen  the  devise 
OPERATED,  that  is  to  say,  (at  the  time  of  his  death)  it 
is  a  good  devise  under  the  statute  of//.  8. 

And  this,  he  said^  depended  tupoii'the  quality  of  the 
estate,  and  not  upon  the  personal  ability  of  the  testatqr. 


of  tbr  old 
Natura  Bre- 
viam* 
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Where  it  depends  upon  thepersonal  nbilily  of  the  tmkitor^       l;764'. 
U  iswuMndeed  suflicient  tlmt  the  disability  he  removed      swift 
l)efore  the  time  of  the  operation  of  the  will :   it  is  neces-    ^^  dimiss* 
sary  that  the  testator  should  have  been  fr«e  from  alt  dis«»     "utiALB* 
ability  at  tlie  time  of  making  it.  But  where  it  depends.upon  y^ 

the  qualitfjofthe  estate^  it  then  turns  upon  the  time  of  the  ro^erts. 
will's  opsraiitig.    And  in  the  present  case,  which  is  of  this 
latter  kind,  the  testator  was  sole  seised  at  the  time  o/the 
OF&RATioNof  bis  will. 

Before  the  makiui;  of  these  statutes  of  wills  (in  3^  and 

34  //.  8.)  No^'te  could  devise  their  inhi^ritance,  by  tlie 
general  laws  of  the  land :  but  in  most  cities  and  boroughs, 
ttie  right  of  doin^  it  subsisted;  and  nxany  questiorls  were 
agitated  concernini?  such  devises;  and  many  rules  were 
laid   down,   and   many    principles      established    about 

them.     One  of  those  established   principles  was  "  that  a  f   1493    1 

"  jo//i/-tenant  could   not  devise;"    or  (in  other  words) 

"  that  a  persoh  must  be  sole-snsed^  in  ordtrr  to  qualify  mud 

"  enable  him  to  devise  lands/*     And  the  intent  of  these 

**  statutes  was,  "  to  make  the  general  law  of  the  land 

"  conform  to  these  local  cmtoms.'* 

.    Upon  the  former  of  these  two  statutes  [viz*  the  33rl  of 

H.  8,)  it  was   leit  doubtful,  "  Whether  a  joint-tenant . 

"  could  devise  by  virtue  of  that  act  or  not ;"  the  power  . 

being  given  to  "  every  parson  having  any  manors,  lands, 

''  or  tenements  holden  in  socage :"  and  the  act  of«i4and 

35  //.  8.  was  made  to  explain  this  doubt;  and  gives  the 
power  of  devising,  "  to  persons  having  a  sole  estate  in 
'*  fee-simple,  or  seised  in  fee-simple  in  coparcenary,  or 
**  in  common.**  So  that  it  is  now  established  by  this  lat- 
ter act,  which  adopts  the  known  principles  of  the  com^ 
moa  law,  "  that  a  joint-tenant  can  not  devise."  And 
this  is  a  remedial  law,  and  therefore  to^be  favoured ;  iu 
order  to  promote  the  remedy,  and  effectuate  the  intentions 
of  testators.  ^ 

The  reason  why  a  joint-tenant  cannot  devise,  is  that  the 
right  of  survivorship  takes  place  in  his  companion 
immediately  upon  thedevisor*s  death  ;  and  the  surviving 
companion  is  paramou$ii  the  title  of  the  devisee,  who  can 
only  claim  under  the  devisor ;  whereas  the  survivor  claims 
in  his  own  right  under  the  first  feoffor.  So  is  Littleton  ^  287 . 
and  Co.  JM.  185w  b.  in  his  comment  thereupon.  And 
this  paramount  right  having  instantly  prevailed,  upon  t^e 
testator's  death,  there  remains  no  estate  of  inheritance  fot 
the  devise  to  operate  upon. 

But,  if  between  the  time  of  making  the  devise  and  the 
time  of  its  operating,  the  jointure  be  severed,  and  the 
estate  consolidated,^  ^ihen  the  devise  will  be  good;  for, 
there  now  remaios  »•  paramount  rights  to  ^  prevail 
over  it  ^  , 
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176*.  T^rt  doetrtiie  is  quite  agreeabfc  to  LittletoWi  o^\w 

^miw-t      jost  cited :  and  it  is  stso  Ite  opinion   of  Ferkias ;  whor 

ex  dimiflr.  *"  ^^^  500th  section,  title  Devhet^sstyt^"  tliata  deriseby 

kisaTb  *  '*  a  joint-tenant,  of  land  devisable  ^hich  be  holdtf  in  fee  oh 

Y^         ''  the  dry  ofhh  death  yovotlj  with  a  stranger*  is  not  good ; 

ROBEJiTS.   ^  ^^  ^  '^^  ^  ^^^  same,  with  regard  to  an  use  in  join* 

"  tore,&c.     Bvtiftueh  devisor  suirviVES  aUhitjoimt' 

**  eompftnia/u^  then  srcH  devise  is  good  ;  as'  it  is  well 

**  shewn  by  my  Lord  Littleton^  in  bis  dd  book  in  the  cba|v 

*•  ter  of  Joint-tenants  folio  58,  and  also  in  Natura  Brevhtm, 

**  with  the  additions  upon  the  writ  of  exgraxi  querela^Sfc^ 

**  where  there  are  several  good  cases,  concerning  devises 

••  pot  and  shewn,  fcc.**    Perkins  is  clearly  of  opinion 

r  ii.QA     1  b<^>^"^^^d  he  deduces  it  also  fmm  Littleton,  that  if  a 

L  1494     J  It  joint-tenant  makes   his  will,  and  afterwards  survives 

••  his  companions,  then  such  devise  is  goorf.^ 

Thus  it  stood  at  common  fa»,  antecedent  to  the  statute. 
And  the  statute  adopts  and  proceeds  upon  the  reasoning 
of  the  common  law ;  and  meant  to  make  the  law  througb* 
oot  the  kingdom  conformable  to  it  in  every  respect :  it 
does  not  destroy  the  former  power  of  devising,  which 
stibsTsted  only  partially,  and  not  generally;  but,  on  the 
contrary,  establishes  the  like  power,  generally  and  all  over 
the  kingdom. 

Upon  this  principle^  the  estjttes  must  be  considered', 
as  they  stood  at  the  time  of  the  operation  of  the  will.  And 
for  that  resson,  no  livery  is  necessary,  nor  atlomment. 
(V.  3  Leon.  W6,  277.  Egerton's  argument  of  Butler  and 
Bakers  case.) 

A  tenant  in  tail,  with  remainder  in  fee  in  contingency, 
may  devise:  and  if  he  leaves  no  issue  at  his  death,  his  de- 
vise shall  be  good. 

The  case  Elapsed  devises,  (where  a  deyisee  in  fee  dies 
in  the  life  of  the  devisor,)  tends  to  prove  this  point  :.but 
a  much  stronger  instance  is  the  case  of  a  man*s  devising 
to  his  own  mfe;  which  can  only  be  supported  upon  this 
foot  of  considering  the  estate  as  it  stood  at  the  time  of  the 
will's  operating.  So  if  a  devise  be"  to  the  Ae/r  of  ^."^ 
and  A.  dies  in  the  life-time  of  the  testator;  .^.'sheir 
shall  take. 

Ti¥E  present  case  turns  upon  the  quality  of  the  estate  : 
and  therefore  the  devise  is  good,  ttt/Aoo/ re-publication  or 
any  other  act  done ;  as  the  testator  was  A)/e-sciscd  at  the 
time  of  the  operation  of  the  will. 

Indeed  where  it  depf»nds  upon  thB  personal aiiKty  ordn^ 
ability  of  the  testfitof ,  some  other  acrmust  be  done,  after' 
the  disability  is  removed:  as  if  a  writ  be  made  byafeme- 
ooverte,  a»  infant  or  a  mad  person,  it  mostbe  rC-published 
after  the  disabiliW  is  renK^A  '  -  -- 

But  wbtre  it  depends  upoa  the  quaUty  6f  the  tsttttt,  tife 
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•sUte   U  dimififimbered  by  .  the  ^removal  of  tbe.  4>8-      )764. 
abliDg  circumtttances :  and  it  is  enougli  if  it  be  dear  of  any    U^,.^ 
iocumbranoe  at  the  time  when  the  will  operate.    Here,        dimiB 
the  devitor  was  in  to  the  same  uses  after  the  partition,  as 
he  was  bei'ore;  bis  intention  remained  the  same  afrit  was     ^^^le 
before ;  and  the  esiubliabing  the  devise  be.  has  thitt  made  ^' 

will  not  claah  with  any  rule  of  law.  r^^^^fj^* 

Mr.  M4Hiou,  for  the  lessor  of  the  plaintiff.  l   I  Wo    ] 

As  to  PerAifi«-*Hts  words  do  not  import  even  bis  Mpn 
opinioatpb^y ''that  the  wfy  idetUkal  v^M  made  byUhe 
**  survivfng  joint-tenant  before  the  death  of  bis  compa- 
**  nioQ  would  be  good  ajier  it :"  be  only  means,  '^  thai  if 
**  a  jointptenant  survives  all  bi&  companions,  he  may 
**  tken  make  a  devise  of  the  land  before  Iiolden  ia  jointure ; 
**  which  he  could  not  do  before."  Nor  can  any  such 
opinion  as  Is  ascribed  to  him  by  Mr.  Harvet/p  be  i^erfed 
from  the  booka  cited  by  Mr.  Perkins. 

As  to  devises  by  tenants  in  tail — If  a  man  has  an  6sti|t« 
tail  and  destroys  that  quality,  and  acquires  afee,  such 
oiffuired  fee  will  in)/  pass  by  a  prior  will,  wiifaoat  republic* 
cation.  In  the  particular  case  put  by  Mr,  Uarvey^  of  a 
tenant  in  tail,  with  remainder ,  in  fee  to  himself  and  bits' 
beir3,  the  estate  would  pasa  i^  the  very  wrds  ofthtMtu^ 
tute  of  mills  ;  because  the  devisor  then  had  a  fee  in  the  r^ 
maindi^r;  and  the  words  of  the  statute  are-^'^lTovMg  a 
"  sole  estate  in  fee-simfley  iic.  in  possession,  rei^rsion.or 
"  remainder.'*  But  such  deviseable  estate  must  be  either , 
9k  sole  estate  in  fee-simple,  or  a  fee-simple  in  coparcenarf 
Of  in  commoiu  Whereas,  ai  the  time  of  Mr.  Gilbert*^ 
making  this  devise,  he  had  not  such  an  estate  as  the  statute 
inteuos:  for  hethtn  held  in  joint-tenancy  with  his  sister; 
and  the  express  bequest  in  his  will  is  "  what  he  hAi\  jointly 
''  with  his  sister."  (6) 

'  Su|mose  Mr.  Gilbert  to  have  survived  his  sister^  would 
the  wiole  have  passed  by  the  present  will  ?  Certainly  not. 
And  if  so,  how  can  his  own  share  pass  by  it  ? 


(ft)  See  3  Bnmn  30,  Cont.  In  the  case  of  a  remainder 
limited  to  the  survivor  of  the  husband  and  wife  and  the 
heirs  of  the  survivor,  the  limitation  v^as  in  a  settlement 
made  before  marriage,  but  to  take  efiect  on  the  marriage; 
therefore  it  seems  they  took  by  efttireties,as  if  the  limitation 
bad  been  after  the  marrii^e,  otherwise  had  the  limitation 
taken  effect  before  the  marriage^  they  would  have  taken 
aa  joint-tenants,  Cq  iMi.  and  tfaei^^he  devise  would  have 
b!a^  void,  unless  there  be  a  difference  between  a  devise 
d  a  pent  out  of  an  estate,  which'wos  the  case  there,  and  a 
<ievise^of  the  estate ;  and  ttjara  aeans  no  ground  tor  m«k«^ 
in|;  such  distinction.  ... 
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1764.  The  general  doctrine  advanced  by  Mr.  Harvey  came  iit 

SWIFT       queation  in  the  case  of  Builtr  v.  Baker,  reported  in  3  Co. 
ex  diuiias*  ^^*  ^'^  Popham  87. .  A  nd  Popbam  and  Andenon,  the  twa 
N£AL£   '  chief  justices,  and  all  the  other  justices  and  barons,  held 
V.    '     (contrary  to  Periam^  Clench^  Clark,  Walmnhy,  and  Few- " 
aODfiAVS.  ''^'*)  *'  ^^^^  ^^^y  ^^^^  ^^  consider    what  estate  the  devi- 
*'  sor  had  in  the  land  at  ihetimeofkis  devise  made  with- 
**  OUT  regard  to  that  which  might  happen  by  matter  ex  past 
**  facto  upouthe  deed  of  another:  and  at  the  time  vifben 
'*  that  will  M^'ii^made,  the  devisor  had  no  other  estate  in 
**  the  manor  of  Hintoa  than  jointtt/  with  his  wife ;  and 
*^  ffsii,  it  follow^  that  the  manor  of  Hinton  was  then  out 
''  of  the  letter  and  intent  of  the  law  ;  for,  he  was  not  then 
*^  sole  seised  thereof,  nor  seised  in  coparcenary  nor  in  com- 
"  mon;  and,  by  the  words,  he  should  be  sole  seised  in  fee- 
**  simple,  or  seised   in  fee-simple  in  coparcenary  or  in 
*'  common."     (See  particularly   Popham  87.  and  3  Co. 
'  JJep.  30  b.  31.) 
[    1496  ']  The  court,  consisting  of  Lord  Mansfitld^  Mr. 

Justice  TVilmot,  and   Mr.  Justice   Yates,  (for  Mr.  Justice 
Deniton  was  absent,)   were  clearly  and  unanimously  of 
'  opinion,  that  atr/7/  made  by  a  joint-tekamt  during  the 

cotUinuauceof  thejointure,  is  not  a  good  will  (even  as  U> 
his  share  of  the  estate,)  under  the  statute  of  wills  in 
32  and  34  //.  6.  notwithstanding  a  subsequent  severance 
of  this  jointure  by  a  partition  made  after  the  time  of  ma/ring 
the  will,  and  before  his  death  ;  unless  there  be  a  republic  • 
cation  oi'\t,  after  the  partition :  and  thry  observed,  that 
the  devisor  h^s  expressly  described  this  bequest  as  a 
right  "  which  he  had  in  the  estate  jointly  with  hi^ 
«  m%ter:\ 

They  all  thought  that  this  wnuld  have  been  a  pretty 
plain  case,  if  it  had  stood  merely  on  the  statute  of  32  H.  8« 
which  enacts,  '*  that  every  person  having  any  manors, 
'**  lands,  or  tenements  holden  iii  socage,  &c.  shall  have 
•'  power  to  give  and  devise,  &c."  And  consequently 
there  was  no  necessity  of  the  latter  act  of  34  and  35  H.  8. 
to  explain  the  former.  But  this  latter  explanatory  act 
cte«uNi  the  matter  of  all  doubt  It  professes  to  be  made 
ompmpose  to  remove  all  doubts  about  the  exposition  of 
it^  wd  to  declare  and  explain  its  meaning:  part  of 
which  declaration  and  explanation  is  this,''  that  all  and 
**  lingular  person  and  persons  having  a  sa/eeatate  or 
*'  interest  in  fee-simple,  or  seised  in  fee*simple  in  copmr- 
*'  cenary,  or  in  common  in  fee-simple,  &c.  &c.  shall 
^  ^^  ^-  *•  have  power  to  devise,  &c."  It  is  very  clear,  upon  this 
p  nn*  p.]  g^atute,  that  the  devisor  must  have  the  estate  at  the  tim^ 
of  vLkKWiGhis  Kill:  -he  cannot  devise  what  lie /W vol 
wl^  at  the  time  of  devising.    Lord  Maksfielu  said 
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thftt  by  iht  feudal  Itiw  there  could  be  no  devise  of  Uitd,       1^4« 

ms  coH$titating an  heir:  but  a  devise  of  land  was  const*-      s^irr 

dered  as  a  limitation  of  the  devisor's  estate  by  a  icvocnhk  ^^  diftius* 

act ;  and  upon  the cm^diw, and. independently  of  thestatute,      )<eAt.B 

a  man  could  not  limit  an  estate  which  \\%ihitdnQt>    And         ^^ 

Mr.  Justice  1*0/65  observed,  that  the  ^nanner  of  pleadinjij   noBBRtf. 

u  devise  of  lands  shewed  that  the  devisor  nuist  be  b(*ist:d 

of  them  at  the  time  of  making  the  devise :  for  the  fona 

of  such   pleading  is,  *^  that    the  testator   was  seised, 

*'  tScc.  and  being  so  teised^  made  his   will,  and  thereby  de« 

•*  vised  so  and  so."  ^ 

The  question  therefore  is,  "  whether  Richard  GilicH 
'*  had  a  devisable  estate  in  tliese  pt'eniiiles  «<  {/(e  timl 
"  when  he  MMiBAift  tnlW 

Ami  they  were  unanimous,*'  that  he  bad  not:'^  for  it 
was  only  wjoint  estate ;  which  is  not  devisable.     They  all 
were  clear,  '*  that  a  joint-ten&nt  cannot  make  a  will  of 
"  >vhat  he  holds  in  jointure."     And  Lord  3fti«f/ieU  held,  (]    1497  2 
"  that  such  a  will   would  be  void,  both  at  coninion  law 
"  and  upon  the  statute."     If  it  could  operate  at  all,  he 
Mid»  it  must  operate  as  a  severance  of  the  jointui-e:  for 
it  could  not  Operate  otherwise.     But   it  cannot  o|)^rate 
in  thiki   manner;  because  a  severance  of  jointure  cannot 
be  effected  by  tha^  method.    A  feoffment  to  i/ses  (which  the 
statute  means  when  it  speaks  of  an  act  executed   in  the  ^ 
person's  life-time,)  would  have  severed  the  jointure:  but 
a  wi// cannot  have  that  ciTect     Where  it  took  place  by  j-i  Rownq. 
particular  customs,  it  was  in  the  nature  of  a  revocable  5:9  ]        * 
appointment  or  limitation  of  the  land  causa  mortis ;  and 
not  like  the  Roman  testament,  as  a  comtitalion  oj  the  heir. 
Therefore,  before  the  statute,  a  man,  by  custom,  coulH 
only  devise  lands,  which  he  was  then  sei<ed  of.     Mr.  J  us- 
tiCE  \yiLMOT  said,  that  the  iimc  of  making  the  u HI 
%\'a«  T^iCfnatefial  time,  in  this  case  as  well  with  rej^fard  to 
k\tt  quality  of  the  esfrt^c,asto    the  personal  ability   of  the 
Mlaior:  lor  by  the  express  wordsof  the  statute  of  34  otid 
<55   H.  8.    he  must  have  the  estate,  in  order  to  bi^  capable 
of  devising  it;  »od  the  wonl "  having**  is  a  reason  wl*y  an  rg  !)„„,,  go  t 
njier-purchased  estate  should  not  pass.     Now  tliis  irilfi; 
who  only  held  injointare  at  the  time  when  he  mad^^'hi^ 
wHI,  had  wolf  a  devisable  estate,  tchen  he  made  ihe  d(^!fc  :  - 
tyfcich   it  was  necessary  that  he  shoukl   have  hnd,  at 
the  time  of  devising,  in  order  to  make  the  devise  gciorf.      "- 

As  to  the  passage  cited  from  Perkins  90  b/  title 
Devises,  section  600.  (which  see  at  large,  ante,  p.  1493.) 
They  wel^  extremely  well  satisfied,  that  it  could  not  be  j  ||  .^^  rj 
true,  ift  the  sense  in  which  Mr.  Hfrrvey  would  have  it 
understood;  namely,  "  that. if  a  joint-tenant,  who  holds 
••  devisable  land  jointly  with  other  pei^ons,  makesaiSte-  • 
*•  vise  ot  such  land,  and  ei/rfnrtfrcfs  happens  to  tui'vivc 
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17^4.      *'  all  his  joint  companions,  then  such  brfore^made  6e9m 
SWIFT       *'  shall  thereby  become  a  good  one,  (though  it  was  con* 
ex  diiniss.  "  fesscnliy  a  bad  one  before  this  event,)  mthout  beinjs: 
WEALE,     "  renewed  or  republished,  orany  other  confirmatory  act" 
V,         The  books  he  cites  do  not  warrant  any  such  conclusion ; 
ROBERTS,    nor  is  there  any  foundation  for  supporting  such  a  propo* 
[Bq.  Abr.  172.  sition.     And  (as  Lord   Mansfield  observed)  it  would  be 
Cas.  8.]  absurd  upoii  the  face  of  it,  to  suppose  that  such  a  devise 

could  be  good  for  the  whole  of  the  estate.    And  both  bis 
lordship  and  Mr.  Justice  ffilmot  remarked,  that  what 
Perkins  says  relates  to  customary  devises  only,  and  not  to 
devises  under  the  statute;  so  that  it  has  still  the  less 
weight  upon  the  present  occasion. 
N.  B.  It  seems  to  me,  that  Perkins  meant  no  more 
than  this  ;  that  a  joint-tenant,  who  continues  tilt  the 
day  of  his  death  to  hold  jointly   with  one  or  more 
other  person  or  persons,  can  noMevise.*  but  if  he  sur- 
vives all  his  companions,  he  then  and  thereby  be- 
r     1498   1         comes  CAPABLE  o/'dwistuff.    And  I  apprehend,  that 
he  only  cites  Littleton  and  old   Natura  Brevium^  in 
order  lo  prove  "  that  a  devise  by  ajoint-tenant  is  void;' 
and  that  he  considers  the  latter  part  of  his  assertion, 
as  a  plain  consequence  of  the  former,  and  obviously 
clear  tcithout  any  proof) 
Per  Cur: 
Let  the  postca  be  delivered  to  the  plaintiff. 

Friday,  99lh  xwr 

June,  1764.  FjRANCiS  versus  VV  YATT. 

[S.  C.  1  Black. 

4h3]  fTHHIS  was  an  action  in  replevin,  upoa  ^^diUreufor 

Carria5:cf  -*    rent, 

standing  at  Tjje  replevin  was  brought  by  Mr.  Francis^  the  owner 

diftrained^  ^^'^  cAflnW  which  stood  iti  a  coach-house  belonging  to 
and  part  of  Mat,  Wilkinsons  livery  stables;  which 
chariot  Mr.  Wyatt^the  /aii(i/or(/ of  the  premises,  had  ifts- 
/raJne^for'rentdue  to  him  from  Wilkinson:  and  Wyait 
avowed  the  taking  of  it  as  a  distress  for  rent.  To  this 
avowry,  Mr.  Francis  pleaded  in  bar,  that  the  coach-house 
in  which  ie  was  taken,  was  part  and  parcel  of  certain 
other  coach-houses  and  stables  known  by  the  appellation 
of  the  Talbot  livery-stables :  whereof  one  Matthew  Wilkin^ 
son  was  the  tenant  and  occupier,  under  a  demise  from 
the  avowant  Mr.  Wyatt,  for  a  term  of  years,  at  the  annual 
rent  of  M.  that  Matthew  Wilkinson,  during  such  his 
occupation  of  the  premises,  used  and  followed  the  trade 
and  business  of  a  common  public  livery-stable  keeper,  for 
keeping  gentlemen*s  horses  and  setting  up  their  coaches 
and  carriages;  and  used  the  premises^  in  his  said  trade 
and  business,  for  the  keeping  common  public  livery  stables 
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and  coach-h6usrs,  for  keeping  «^ntlemen's  horses  and  set-     ,  17G4 
tins;  up  tbeir  coaches  and  carriages ;  and  that  the  phtintlt^'    ^^^  ^  ^  J^ 
Mr.  JFVfliifii  set  up  his  chariot  there,  at  livery,  v^iih  the         '^ 
said  Matthew  Wiikimofi^  as  at  a  comtnon  public  /iverr/'Stu-     xVYArr 
ble  keeper^s  ;  and  that  the  avowant  look  his  chariot  so  stand- 
ing in  the  said  conch  house,  as  a  distress  for  rent  due  to  hi  in 
from  the  said  MaffherC'  fVilkhison  :  and  so  concludes,  th.it 
be-tookit  of  his  ou^n  wrong,     lo  this  plea  in  bar  10  tue 
avowry,  Mr.  PVi/aft  the  avowant  demurs:  and  Mr.  i'/a/j- 
cw  joins  in  demurrer. 

And  the  quertion  was,"  whether  a  gcMitlrman'a  i-Arr- tSoe  4  Durn. 
"  riot  which  stool  in    a  coach-house    belons^ing-    to   a  ^^^^ 
"  common  livery -stable  keeper,  was  distuainabli;  for 
"  rent  due  to  the    landlord  font   the    j-ivKKY-srABi^E 
**  keeper,  for  this  coach  house,  which  (together  w^ith  r   1400    "| 
"  the  stables,  &c.)  he  rented  of  the  landlord  who  dis-  ^  "^ 

«  trained  it." 

This  point  was  twice  argued,  first,  on  Friday  the  25th 
of  May  last,  by  Mr.  Serj-jant  Nares  for  the  landlord,  and 
Mr.  Ashhurst  for  the  Owner  of  the  chariot ;  and  again  on 
Friday  29th  June  17()4,  by  Mr.  Blackstone  for  the  avow- 
ant (the  landlord,)  and  Mr.  CVa^fo/i  for  the  plaintilf  in 
replevin,  (the  owner  of  the  chariot.) 

Upon  the  first  argument,  the  Serjeant  insisted,  that  a 
i^iVERY-STABLE-fceepcr  differs  widely  from  an  isy-keep-  \ 
tr;  and  that  even  HOK8E8  standing  at  livery  in  a  livery- 
stable  would  «o^  be  intitled  to  the  like  privilege  from  being 
distrained  for  rient  due  for  the  livery  stables,  as  a  horse  put 
up  at  an  iwn  would  be,  from  being  distrained  for  rent  due 
for  the  inn  ;  and  much  less  can  a  chauiot  without  horses, 
put  up  in  a  coach-house  belonging  to  and  parcel  of  a 
livery-stable,  be  intitled  to  such  privilege. 

An  iNN-Aefper  has  a  right  to  detain  the  horse  till  he  be  [U  Vin.4S8.] 
paid  for  bis  keeping.     The  reason   is,  because  the  rnn- 
keeper  is  bound  to  receive  the  horse:  and  he  gives  credit 
to  the  M/wg,  not  to  the  per50w.     So  a  furri^f^^whn  shoes 
ahorse.     So  a  common  carrier.     So. likewise  a  toylor ;  , 

who  is  bound  to  make  the  cloath$.     22  Ed.  4,  A9. 

But  it  must  be  the  horse  of  a  guest  or  traveller,  left  at 
an  inn  and yW,  which  the  inn-keeper  may  thus  detain: 
he  cannot  detain  goods  left  with  hino.  2  Ld.  Raym,  867, 
Whereas  here  is  a  c^ach-house  rented  for  a  y'ear^ 
not  occasionally  used  for  a  s/inall  time  only  :  and'  the 
credit  is  given  to  the  person,  not  to  the  thing.  Moore, 
[877.] 

In  a  case  otHretmn  v.  Currint,  in  B.  R.  Tr.  1755. 28  G. 
2.  A  farrier  insisted  on  retaining  a  horse,  for  his  keep- 
ing and  cure.    The  court  entered  into  the  general  doc*       \ 
.trine,  and  determined  (upon  the  case  in  Cro.  Car.  271,        \ 
272.  Chapman  v.  Allen,)  **  that  the  farrier  could  not  re-        \ 
R2 
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"  tain  the  rtiw;  because  there  was  especial  agreenitni^ 
"  and  the  credit  was  given  to  the  persoti,'' 

But  a  r-ivEHY-STABLB-ieqirr  cannot  detain  a  horse 
i(afi  an  tim-keeper  may ;}  because  he  is  not  bound  tQ  take  in 
p  horse:  much  less  can  he  detain,  or  is  bound  to  take  in, 
I  a  chariot  without  horses. 
r   1600    J      A    LivBRY-STAiitF..ftecpcr    18    not  bound  to   quarter 
l^soldiers.^as  an  trni-keeper  is.     1  Salk.  387.   Parkhurst  v. 

Foster.  .     ,         u    • 

Neither  are  LivEBY-sTABiri>/reqMr»  liable  to  the  incoii- 
reuiences  that  w/i-keepers  are  liable  to ;  as  taking  out 
licences,  and  a  great  number  of  other  inconveniences. 

Therefore  they  ought  not  to  enjoy  the  same  privileges : 
nor  is  there  the  same  foundation  for  their  under-tenmts 
to  claim  any  exenvption  from  the  general  right  which 
landlords  have  "  to  distrain  what  they  find  upon  the 
••  premises."  And  this  gentleman,  Mr.  fVaftci>,  is  noticing 
more  than  an  under-tenant  to  Wilkinson  for  this  coach- 
bouse. 

A  LjvERY-STABLE  keeper  must  rest  upon  bis  own 
agreement:  he  has  no  privilege  hinaself ;  ana  x\oxx%  can  be 
claimed tmcfer him.  Yeherton 66.  Case de  Hosteler;  Crp. 
Car.  ^71,  S72.  Chapman  v.  Allen  ;  2  Ld.  Raym.  687. 
Yorke  v.  Gremugh  ;  and  1  Salk.  388.  Yorke  v.  Qrindstone^ 
S.  C.  Cro.  Jac.  188, 189.  Gelle^  v.  Clerk,  and  in  ^  case  of 
Crosier  v..  TomHnsonM  C.  B.  at  the  Essex  (or  Hertfordshire) 
assizes  before  Ld.  Ch.  J.  fVilleit,  arace-horffe  was  holden 
liable  to  distress,  in  a  stable  at  Bdrnet,  let  to  an  inn-keeper 
for  a  guinea. 

Mr.  Ashhurst^  contra,  for  the  plaintiff  in  replevin,  (the 
owner  of  the  chariot,)  argued,  that  the  doctrine  of  fietefwer 
is  uncertain,  and  not  applicable  to  the  present  case.  And 
he  denied  that  the  inn-keeper's  right  $e  detain  w^s  founded 
upon  the  principle  of  h\^ obligation  to  receive.  For  a  ma- 
nufacturer (who  is  not  bound  to  accept  the  work)  has  a 
right  to  retain  ;  (as  was  holden  in  P.  9  tV.  3.  Collins  v. 
0/ig/ey.  before  iio/^Ch.  J.  cited  by  Lord  (;h.  J.  Rfder 
in  the  case  of  Brenan  v.  Currint :)  so  has  a  factor  aUo. 
And  taylors  are  not  bound  to  make  cloaths  ior  ail  who 
ask  them. 

The  right  of  landlords,  <•  to  distrain  thd  property  of  a 
"  third  person  for  rent  due  from  their  own  tenant^'  i» 
founded  upon  reasons  of  public  convenience,  and  calculated 
for  the  prevention  of  fraud  :  and  \\\q  exceptions  oiitofthe 
general  rule  are,  all  of  them,'tending  to  the  benefit  oftrttik 
and  commerce  and  general  advantage. 

Co.  Lift.  47.  a.     2  Lvtu>.  1578.  Kimp  v.  Cmmes  6t  ai 
1  RoL  Ahr.  (568.  Letter  J.  Title  "  Le  bien%  de  f^  poient 
y  estre  distraine:*    2  Bulstr.  ^70.  Hobimson  v.   tVedter^ 
Cro.  Elfz.  696.  Redev.  Buriey. 
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fiMt  there  is  no  case  directly  in«  point.  1764. 

As  to  thecase  of  Crosier  ▼.  Tondinson  at  Hertford  assi-   jbxxcis 
zes,  t{ie  only  question  was/^  whether  tlie  stable  was  or 
*•  whs  not  parcel  of  the  inn":  and  it  was  holden,  '*  that  it 
^'  was  tiokj*    It  was  a  mile  distaot  from  it.     That  c^se 
therefore  is  not  applicable  to  ihc  present. 

Mr.  Serjeant  Naret,  ifi  hi^  reply,  observed,  that  there 
"wis  no  surprize  upon  the  owner  of  this  chariot:  tie  was 
fuilyapprizedoftiie>factof|(its  being  a  lively-stable,  and 
not  £(n  inn. 

A  nd  he  cited  S  Tjtv.  260,  261.  Fou^kes  v.  Joyce. 

Upon  the  second  a^gu^nent,  Mr.  Bx<^jckstojke,  on 
behalf  of  the  avowant  (the  landlord)  argued,  that  no  pri* 
▼ilege  of  exemption  from  being  liaUe  to  distress  for  rent 
in  arrear,  could  be  claimed  by  t^  owner  of  the  chariot, 
butiiponoaeof  theseyoiiitf/ii/ioii5,  viz*  either  the  analogs 
between  a  iiv<ery-atable  an'i  a  comn^i?  public  inn,  pr 
the  principle  of  general  tUilUtf  audcoNveniaice  to  the  com** 
muoity. 

l3t.  As  to  the  former— Ad  inn  ia  p^blici  juri$ :  and 
every  man  has  a  r^Jft  to  pwt  up  at  it.  Tormerty  it  h«i3 
been  queslioaed  ''  whether  a  man  <^M  have  creeled  pn 
"  inn,  at  his  own  pleasure,"  (as  it  should  seem  :)  a^  least 
it  appears  that  common  inns  are  so  mueh  devoted  to  the 
service  of  the  community,  thatxbey  ar<e  obliged  to  receive 
all  guests  andhorses.  3  Bvlstr.  269«  Rolnn^on  v.  Waller. 
Palmer,  367.  nnd  374.  Rtxy-  ColUu$  and  three  Qlhers,  and 
2  Ro.  fiep.  345.  S.  C.  And  the  protection  that  they 
receiv/e  from  the  Jaw  is  founded  upon  their  being  compel^ 
iable  by  law  to  taloe  in  guests  and  horses.  But  that  is  not 
the  case  of  a  /trery-5to6/t-keeper.  He  is  not  bound, obligexl, 
or  compellailileto  receive  coaches  or  horses:  be  stands 
upon  the  foot  of  private  contract  only  ;  and  mat/  rrjme  to 
taske  in  coaches  or  horses  unless  upon  his  own  terms. 
There  is  no  re^jow  therefore  why  he  should  receive  or  be 
at  all  iutitfed  to  any  particular  or  special  privilege,  pro- 
jection or  exemption  from  the  law.  And  the  addition  of 
the  epithets  "  icojwinow"  and  "/^wiZrc,"  to  ihe  description 
of  this  livcry-stable  keeper  and  his  coach-houses  and 
stabios,  makes  no  real  difference  in  the  case.  The  distinC' 
tion  between  the  obligation  by  law,  and  the  standing  upon 
the  foot  of  priri7/£  contract,  is  clearly  shewn  by  Chief 
iuBtice  Popkam,  in  the  case  De  Hosteler,  Poph.  66.  In 
Bro.  Jbr.  Title  *•  Distresse,''  p.  251.  pi.  oiy.  Brian  Ch.  J. 
puts  the  privilege  of  exemption  of  cattle  or  goods  from 
being  liable  to  distress  upon  their  being  in  the  place  £^ 
auihority.  And  so  also.  1  jHo.  ^6r.66S.  Title  "  i>«<reM;' [  1502  ] 
Letter  J,  pi.  1^.  ueclard|^he reason  of  tbe  exemption  to 
be  "because  the  law 'gives  liberty  to  put  them  there.*' 
Lord  Ch.  J,  Cote  likewise,  in  Co.  Uu.  47-  a.  gives  tbe 
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1  T6'i.      ^^(^^  reason,  viz.  their  being  there •*  fty  authority  of  law'\ 
FKANCis     ^"^   ^"  ^^^^   present  case,  the  chariot    was  no/  in  this 
y^  coach-house  by  authority  of  law,  but  on  a  mere  prim/e 

wyattI     CO  fit  met, 

2(1  ly.  As  to  public  rUiUty  or  convenience  to  the  community 
— Xo  ca«5cs  can  be  cited  to  support  a  notion,  **  that  a  pri- 
"  vilege  of  exemption  from  a  distress  for  rent  can  be 
"  maintained  upon  this  foot" 

If  this  chariot  had  been  sent  to  a  coach-maker's  to  be 
repaired,  and  had  been  distrained  there  for  ^ent  due  from 
the  coach-maker,  that  case  might  have  seemed  to  fall 
within  some  of  the  cited  cases  :  that  would  haveaflbrded 
'       a  jjrctence  to  exemption,  from  the  necessity  oi  sending  it 
thither  for  that  purpose.     But  there  is  wo  necessity  thvit  a 
i       gentleman,  lies  under,  to  set  up  hischariot  at  a  livery^able. 
\      And  the  inconvenience  "wonXA  be  much  greater  on  the  side 
J       of  the /rtwrf/orrf,  if  he  should   he  debarred  of  his  legal  right 
\      "  to  <li>trnin  goods  found  upon  his  premises,  for  rent  in 
'       "  arrear,''  than  any  that  could    arise  from  allowing  binr 
i       this  establislied  security  for  his  rent,  in  the  case  of  a  per- 
\      son  who  appears  to  be  no  more  than  an  ordinary  under'- 
tenant, 2iud  without  any  reasonable  jpre/ewc^  of  exemption 
from  tbesjeneral  law  of  distresses. 
Therefore  he  prayed  judgment  for  the  avowant. 
Mr.  Clayton,  contra,  {for  the  plaintiff  in   replevin,)  pre- 
mise^l,  that  it  stood  admitted  on  the  pleadings,**  that  this 
"  Matt  here  fVilkinton  (the  tenant)  kept  a  common  puf'tic 
•*  livery-Mable."     And  he  argued,  that  st/cA  a /irery-s^afr/e 
is  exactly  upon  the  foot  of  a  common  inn^  and   intitled  to 
the  r6r^5diiR€  privileges  and  exemptions  ]  and  is  equally 
to  be  protected   upon  the  principles  of  necessity,  utility 
und  convenience  to  the  community,  though  of  more  recent 
tsiablishment  indeed   than  inns:  and  therefore .5Mc/i   a 
livery-stable  is  equally  within  the  reason  of  the  cases,  as 
inns  are  ;  like  new  trades,  which  are  under  the  same  pro- 
tection as  old  ones.    Consequently, such  a  livery-stable  is 
equally  within  the  general  reason  o{  exemption  from  distress, 
I  Barnes*  472]  for  the  sake  of  public  utility,  as  cloth  at  ataylor's,  cloth 
at  a  weaver's,  a  horse  at  a  farrier's  (to  be  shod,)  a  horso 
that  brings  I  oods  to  market  to  be  sold,  the  goods  them- 

(/selves  so  brought,  goods  on  a  wharf  or  at  awarehogsi*  for  j 
I  cM^oW^tjo^^  to  a  carrier  to  be  carried  for/ 

I  1  ^nq  -i^^Tre,  wool  in  a  neighbour's  ham,  goods  in  the  hands  of  a 
L  loiJo  J  factor.  In  all  these  cases,  the  law  give^  the  privilege  in 
respect  to  trade  andutility:  the  privilege  or  exempticMi  is 
wo^ybf/wrfet/on  any  OBLIGATION  to  receive  the  goods  or 
other  things.  A  factor  is  not  bound,  to  receive  goodsj: 
yet  he  may  retain  them.  Nor  do  I  know  that  ataylor  is 
bound  to  make  my  clothes;  or  that  a  farrier  is  obliged 
to  shoe  my  horse.    And  to  prove  '*  that  the  true  foukdatiou 
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•*  t>f  the  exemption  from  distress,  in  the  exempted  cases,      1764, 
"  is  the  fletriment  the  conimon-ueal,  would  mffer  if  such    yRyvNcis' 
**  things  should  be  liable  to  distress  for  rent,**  he  cited  ^ 

M.  7  «.  7.  1.  FiiZ'lL  Jhr.  295.  'V\\.  "  distresse,''   pi.  8.     ^tvatt 
Noy.  19.  7rfl«f//  V.  Morris,  Co.  Lit,  47.  a.  Cro.  Eliz.  549. 
JK^od  V.  Burletf.     Salk.  249, 250.  Gisbourn  v.  if wrs/. 

And  here  it  appears,  that  the  landlord  knew  this  to  be  a 
iommon  livery-stable,  and  consented  to  it.    ^ 

Mr.  Blackstone,  in  reply,  observed,  that  there  is  no  such 
thing  known  in  the  law,  as  a  common  livery-stable,  in  any 
/ecA^ica/ sense  of  the  word  "  common,"  or  m  the  same 
sense  in  which  it  is  applied  to  an  inn  (which  is  called 
commune  hospilium.)  '  . 

He  said,  Mr.  Cla^on  had  compared  the  present  case  to 
many  others  which  it  did  not  at  all  resemble,  arid  in  which 
the  exemption  is  founded  upon  very  sufficient  reasons; 
and  a  very  good  rule  is  laid  down  for  such  cases,  in  1  Salk. 
250.  (where  goods  delivered  to  a  carrier  were  holden 
to  be  privileged,)  viz.  *•  That  the  law  has  given  the  pri- 
•*  vilege,  in  respect  of  the  trader  :"  but  those  reasons  are 
not  applicable  to  this  case  ;  no  more  are  any  arguments 
drawn  from  a  right  oi  retaining  goods,  6ic,  till  paijinent  or 
satisfaction.  This  case  does  not  at  ail  ditler  froin  that  of 
goods  put  into  a  common  lodging-house,  and  t/iere  distrained 
by  the  landlord  fo^rent  in  arrear. 

Lord  MANSFiEtn  and  the  twojudges  *  present  •  ^r  juuke 
saw  this  question  in  such  a  light  with  regard  to  the  coii-  Wiimot,  and 
sequencesof  it,  and  the  inconvenience  that  might  attend  Mr.  Juslico 
it,  even  to  the  landlords,  owners,  and  keepers  of  tiiesc  livery-  ^atci. 
BtMt^  themselves,  as  well  as  to  gentlemen  who  used  them, 
(in  case  this  distress  should  be  solemnly  adjudged  a  good 
one,]  that  they  intimated  to  the   landlord   (the  avowant) 
who  happened  to  be  personally'  present,  attending  the 
eventof  this  cause,  that  it  might  be  well  worth  his  while 
to  consider,  whether  it  would  be  for  his  oun   interest,  to 
wish, "  that  judgment  should  be  formally  pronounced 
"  for  him." 

But  Mr.  Clayton,  who  was  counsel  for  Mr.  Francis,  f    i^04  1 
(the  plaintitl'  in  replevin,)  informing  them  that  the  atior- 
ney  general  was  retained  to  argue  the  point  on  his  sid^. 
THE/:oa^T  ordered  an 

Ulterius  Concilium. 
However,  Mr.  Francis,  perceiving  the  opinion  of  the  rj„j^,„^„| 
oourt  to  be  flatly  against  him,  did  not  think  proper  to  wai after- 
bring  the  question  to  a  third  argument.  wards  gifen 

And  indeed  it  seems  extremely  clear,  that  his  chariot  ^^"'  ihcdefcn- 
tE>(M  liable  to  this  distress  ;  and  that  there  is  not  the  least  *]^**  *gg  -j 
shadow  of  legal  claim  for  an  exemption.  ^* 
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176^      ions  late  Bishop  of  Lincolk,  now  Btsirop  ef  Sat.ts* 
rntlav,  tnh  -  BURY,  versus  Wol forstak. 

Jnno'  1754/ 

[sf.  c.  in  C/b.  npHIS  wa^  a  writ  of  error  from  tbe  Common  Pleas,  upoa 
9  Wil«. !  74.  A  ajudgmeat  ffiveu  there  against  tbe-BtahopoFXiV/^to/i^, 
s,  G  iBU  4*ja]  j^^f\  •i'fi0jn4i$  WHithmd  his  clerk,  in  a  qwirempedit  btought 
Crantof  ftn  bv  the  srraiitee  of  the  advowson,  in  tee,  of  tbechuK*h  of 
mlvnwsonaf-  Great,  SIh epy :  in  which  ^tf^arc  impede*  tho  •  pleadings 
vTcamTvoid.  h'^^^  ^'^"^  ^^^  ^^  ^  P^^*^'  ^  feplicatioo.and  a  rejoinder  ?  to 
*lsee  all  ihe  whicli  rejoinder  there  Mjas  a  special  demurrer,  aiid  joinder 
ptead'm<;!i  at  ip  demurrer:  and  the  judgment  below  was  given  againai 
larco^ui  Mr.  jj^q  bii^hQp.upon  the  bad^eftsof  his  rgQinder*  But  itnovr 
•tm'Tncporls  *''PP^'^''^^'  manifest  to  this  court,  that  the  plea^  and  the 
pafi2J.  '  repJicalwn^ 'dnd  the  rejoinder  were  iUl  of  them  bad:  so 
p.  174.  to  179.  }.l^^t  .it  stood,  here,  upon  the  i>t:cLAirATioN  oahf.  The 
And  also  the  declaration  set  forth  a  grew/ of  the  advowson  medo  to  the 
three  ^/^n"'  phi.Htiff,  in  fee,  by  the  persons  seised  of  it,  #ii  <A«  e*A  of 
^^^AvC^^^^  It  then  set  forth   the   statuteof  21  if. 

ment  tiierc,  ^- c.  13.  §  9.  ac^uiust  pluralities  ;  and  stated  the  facta  ii&« 
ibiaem,  p.  173  cospary  to  shew  his  ripjht  to  the  action  ;  m,  ;m.fnoidance 
to  202.  ofthe  church,  antl  his  own  presentation  tbereuppn*  and 

the  refusaloi  his  presentee  by  the  bishop* 

The  particulats  of  the  fects  atat^  were — That  Grro* 
Shcpy  is  a.  rectory,  a  benefice  with  cure  of  souls,  of  above 
the  yearly  value  oI>ight  pounds.  That  Thomas  GrieJey^ 
the  incumbent, i/crfp/^fil  eud  took  anotker  btn^e  vcith  cure 
of^puk^  namely,  th^  living  of  Sefl/^;  and  was  instituted^ 
adn.itted  nnd  inducted  in  possession  of  the  same.  -That 
r  1505  "J  thereupon  the  plaiutjti'helow  presented  Thomas  H4tU  to 
'  the  rectory  of  Gratt  Sheq>y:  who  tendered  himself  to 
the  bishop,  and  wa4  refused  by  him. 

The  bishop's  plea  (which  was  a  bad  one)  admits  the 
igcurnbency  oiGriesleyl  and  his  acceptance  of  the  living 
o(  Scak ;  but  supposts  the  avoidan<;e  of  his  former 
church  to  have  been  by  his  institution  to  tbeaecond^ 
on  the  31st  of  OcUltcr  1759:  and  then,  by  computing 
fiom  the  INSTITUTION,  shews  that  six  months  elapsed: 
whereupon  he  collatetl  Thomas  WhUelitad  to  it»  by  lupse^ 
on^Oth  oi  June  1160. 

The  replication  (which  was  an  informal  one)  speeifiea 
the  time  ot  Gtieslcys  induction  to  &a/etohave  been 
upon  the  C-;d  of  D^ctmlmr  1769 ;  and  alledges  that  upon 
the  lOth  o\'  Jiitie-lliji),  the  day  when  the  bishop  collated 
lu5^  cLcrk,  Mr.  Thouwa  Whiteiead,  n\s.  jnantiis  from  the 
J  N  D  r  CT 1  o N  of  Gfieskjf  to  Seaic  had  not  elapsed. 
'  The  bishop's  rejoinder  insists  upon  the  lapse  incur- 
ring-at  the  end  of  six  months  from  the  time  of  GnVw/ey's 
INSTITUTION  to  Seofe;  and  traver.*-eB  bis  refusal  of  iici/i 
,  hrfore  he  himself  had  collated  his  own  clerk,  or  that  Ha/l 

tendered  himself  to  him  before  he  had  collated  the  other. 
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or  willuo  wx  months  aft€f  the  iNSTiTUTiqoFof  Gwsfey      i^6iv 

to  Stale.  1    u    u  BisHpP.o? 

To  t  lis  rejoinder  the  plaintiff  demurred,  botl)  gcne^    jui^colx 
rally  nnd  specially;  and  the  bishop  joined  in  demu.rlr.         y^ 

Mr,  B/flf/k«^»»eVrgue(l  for  the  plaintiff  in  error  (tTie  jy^^^poB/f 
bifsbopO  and  he  said,  that  the  tcnl  question  (if  it;  could  ^,^^^5. 
tie  cleared  from  the  special  pleadings)  was,  "  whether 
♦*  the  plaintiff  in  th^  quare  impedU  had  a  right  to  pr^ ^i^nt 
««  for  this  turn  "  And  he  endeavoured  to  shew,  **  tbnt 
"  he  had  not,'"  for  these  two  reasons;  first,  that  tljQ 
0bnrch  was  vacant  at  the  time  when  the  grant  was 
made  to  the  plaintiff;  so  that  he  had  no  sort  of  right 
to  present;  secondly,  that  six  months  had  elapsed  fix^m 
the  time  of  Grw/ey's  institution  to  the  living  of 
Scale:  and  that  the  plaintiff's  pri^sentee  cHd  not  leuder 
himself  within  that  time,  orU)etore  the  coilut  on  ot 
l¥hite''tead  by  the  bishop  by  virtue  of  the  lapse  ;  winch 
lapse  incurred  (n9  be  insisted)  at  the  end  ot  six  months 
after  Griedeys  institution  to  the  second  living. 

He  observed  upon  the  plaintiff's  replication,  **  that  it 
«  was  informal,  by  mtroducinj^  ncx9  matter,  vis^.Crieslc/9 
"  induction  to  Seale  upon  the  22d  of  Decandcr  ItoOT 
whereas  the  question  depends  (as  he  hoped  x6  prove) 
vpon  GrieHey'z  imtiiuiiou,  not  upon  hia  induction  to  thi9 
aecond  livio^.  (a)  ,    r    i  ^n^  1 

He  then  stated  the  facts,  as  they  appeared  uppn  tho  L    \^^"  J 
pleadings,  to  stand  thus— ThatGr^e^/cy,  being  incumbent 
K^{  Great  Sheepy,  was  i/|s/|Y«i/<x/ into  the  rectory  oi  Seak 
on  the3l9t  of  October  H^P.    That  he  was  indndedio 
it  on  the  2ftd  of  December  1759.     That  the  grant  of  the 
next  presentation  to  the  rectory  of  Great  Sheepy  was  no^ 
made  to  the  \Am\i\i^  till  the  ^ih  of  November   17.39;  (at 
which  time  the  church  of  Great  Sheepy  was,  ;js  he  in- 
sisted, become  iv?cfl/i(  by    the  JNSTJTUIION    oi  Qrie^ty 
to  Seale  upon  the  precediiig  3l^t  of  Ocfoben]     llml  the 
plaintiff  presented  lf<W/  to  Gnat  Shcepy^  upon  the  2C)th 
of  March  17(50;  but  that  iU^i  djd  not  tender  hirv-elf  to 
tbe    bishop  within  six    months    after  the  institution  of 
Cnhlry  to  SecU^  nor  bejore  the  bishop  had  c^llatid  his 
clerk.    And  that  the  bishap  collutt  d  upon  tli«  ^Oth  of 
June\^i^\  (at  which   t^m^,  Tuprc  th^n  si k  i':onth9  were 
elapsed  sincQ  .  Gfifs/ry^   inhtitutiobi,   though  it  was 
mthin  six  months  from  his  induction.)     From  these  pre- 
mises be   inferred,  th^t,  as  the  chqrch  became  actually 
vacant  upon    tb6  3Ut  of   Q^to^er^  the    pUmtiff  could 


(a)  Because  th^  allegc^tion  in  th^  co^nt  of  the  time 
of  the  induction  W5i&  5^§  appears  ip  a  fViU.  17Q,  und^r  a 
iowit. 
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claim  DO  right  to  present  to  it,  under  a  tabsequeni  grant 
made  iti  'November :  and  that  the  bishop  hadf,  upon  the 
20th  ofJ/i7ic,a  right  to  collate  Ay /af>»r,  no  presentation  at 
ail  havinsf  been  then  tendered  to  hini. 

1st.  1l\\^  grant  (hy  a  suhject)  of  the  next  presentation 
to  a  church,  or  of  the  advowson  in  fee,  (for  there  is  nt> 
difference  between  thern,  in  this  respect,)  aftbk  the 
church  is  aciualli/  /alien  vacant^  is  a  vol  5>  «;rant  qaoad  the 
fallen  vacancy ;  both  because  it  is  ^  chose  in  action;  and 
also  because  it  tends  to  simony. 

Cases  in  point  to  this  effect,  are  HiL  28  H.  8. 
D//fr,  26.  a.  pL  105.  U  Kliz.  Jenkim"$  Cent.  23(5.  case 
13.  S.  P.  by  all  the  judges  of  England.  P.  11  Eiiz. 
Dyer,  2S-2.  b.  p|.  2S.  S.  P.  M.  3J).  40  Eln,  C^o.  Eiiz.  (iOO. 
B'emiety,  Biiifop  of  Nrrmdi,  M.  42,  4 «  Eliz.  Baker  v. 
Sobers,  Cro.  Eiiz.  783.  S.  P.  [l?)  P.  2,  3  Ph.  *  M.  Jgard 
v.Bishop  of  Peterborough,  \  Anders.  13.  S.  P.  twice,  Uytr^ 
129.  b.  pi.  6(i.  S.  C.   Moore,  12,  S.  C.  and  Bentoe  43  S.  C. 

These  are  cases  of  wfx^p/esf/i^fl/ioii*  which  were  grant- 
ed after  the  respective  churches  were  fallen  vacant :  the 
follow insf  are  grants  oladvowams  made  after  actual  va- 
cancy, (c) 

Trin,  10  Eiiz .  Step/tens  v.  Disiey,  et  al',  cited  in 
t  Jnderson^D.  Stephens  \.  Wall,  Disiey,  et  al\firwfof,192. 
S.  C.  and  HiL  43  Eiiz.  Leak  v.  Bishop  of  Oroentry  and 
Dr.  Babifiglon,  Cro.  KHz.  811. 
r  1507  I  2dly.  The  bishop  had  a  right,  upon  the  20th  of  June 
1760,  to  collate  by  Irrpse ;  the  six  months  being  expired 
before  that  time,  and  no  presentation  tendered  to  htm: 
for,  we  say,  the  church  became  void  by  the  institu- 
tion of  Griesley  to  the  living  of  Sea/e. 

The  words  of  the  statute  of  21  H.  8.  c.  13.  are  these 
—section  9  enacts  "  That  if  any  person  or  persons  hav* 
•*  ing  one  benefice  with  cure  of  soul,  being  of  the  yearly 
**  value  of  81.  or  above,  accept  and  take  any  other  with 
**  cure  of  soul,  and  be  instituted  and  inducted  in  posses- 
"  sion  of  the  same,  thatvthen  and  immediately  after  such 
**  possession  bad  thereof,  the  first  benefice  shall  be  ad- 
•*  judged  in  the  h.w  to  he  void;  and  (by  section  10.)  It 
"  shall  be  lawful  to  every  patron  having  the  advowson 
"  thereof,  to  present  another;  and  the  presentee  to 
"  have  the  benefit  of  the  same,  in  such  like  manner 
"  and  form  as  though  the  incumbent  had  died  or  re- 
"  signed ;  any  licence,  union,  or  other  dispensation  to 
'*  the  contrary  thereof  obtained,  notwithstanding.'* 


[h]  That  is  only  in  the  argument  of  council. 
Cc)  This  is  in  effect  so  as  to  the  three  authorities  next 
cited,  and  as  to  the  last  it  seems  to  be  strictly  so. 
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Now  though  it  be  true,  that  the  words  ofthisactare      I764. 
^  instituted  jndinducted  ;"  yet  it  has  been  holden,  ''that  bishop  ow 
**  INSTITUTION    only^  without  induction,  vacates    the    x.incoi,n 
"  former  benefice."  v. 

Oighys  case,  in  Hil.  41  EUz.  B.  R.    4  Co.  7<).  is  a  full    woLFoa* 
and  solemn  determination  in  point,  and   agreed  to  by  all      sxah. 
the  judges  in  Engfand ;  and  cites  a  like  determination  in 
C.  £.  **  that  he  who  is  on/y  instituted^  is,  within  this  act 
••  of  21  W.  8.  said  to  have  a  benefice  with  cure." 

Robins  V.  Cwcrrard  and  Prince^  in  Moore,  434  to  448. 
S.  C.  agreed  by  all  the  judges  of  England;  (p.  448.) 
iJoAiiM  V.  Prince,  Goldeshr.  162.  S.  C. 

Lord  Ch.  J.  Hohnrt  likewise,  in  the  case  of  Colt  and 
Glover  V.  Bihhop  of  Covenhy  and  lAtchfield,  p.  157,  158. 
Vays  it  down,  that  a  benefice  is  taken,  received  and  had 
"  hi/ institution  ow/y,"  and  says,  *'  it  was  so  judged  in 
*•  Dfghy'scH^er 

2  Ho.  Ahr,  Title  "  Presentment,  Lapse ;"  letter  A.  p.  [s  RoL  Abr. 
1  &  2.    After  lapse  incurred  to  the  ordinary,  the  patron  367.  (A. !»«> 
may  present    before  the  church  in  full:  "  but  if  the  ^r-  ?!  l?  y*""^?*' 
"  dinary  collates  by  lapse;  and  afterwards,  A^/bre mdwc- ^  .c.)i,«.j 
**  tiony  the  patron  presents,  the  ordinary  is  not  bound  to 
**  receive." 

In  the  case  of  Shute  v.  Higden,  Hil.  ft2,  23  C.  2.  Lord'r  1508   1 
Ch.  J.  I^aughan  says,  that  by  admission  and  institution  into 
the  second  benefice,  the  first  is  ipso  facto  so  void  that  the 

fmtron  may  present  another,  if  he  will :  and  if  the  first 
iving  be  of  the  value  of  SI.  or  above,  the  patron,  at  his 
peril,  must  present  within  six  moDth»,  by  21  H.  8. 
though  if  it  he  under  that  value,  no  lapse  shall  incur, 
until  deprivation  of  the  first  benefice,  and  notice, 

But  there  is  no  need,  in  the  present  case,  of  either 
deprivation  or  notice  to  the  patron :  fur,  this  former 
benefice  being  above  that  value,  the  cession  of  it  does 
not  depend  either  upon  the  common  law  or  the  ecclesi- 
astical law,  but  upon  the  act  bf  parliament :  and  there- 
fore the  patron  must  take  notice  of  it  at  his  peril.  This 
appears  clearly  from  Di^er,  237.  a.  pi.  2P.  Gotlholt,  23. 
case  33.  4  Co.  lb,  b.  Holland^ s  case.  Cro.  E/tr.  601. 
Armiger  v.  Holland^  S.  C.  and  Watsons  Complete  Incum" 
bent  49. 

Mr.  Seijeant  Burhnd  argued  this  case  on  l)ehalf 
of  the  defendant  in  error,  (the  plaintiff  in  tlie^teiire  im* 
pedit.) 

As  to  the  pleadings^He  said  that  the  hhhop's  rgoinder 
was  given  up  below ;  and  is  certainly  bad,  in  that  it  de^ 
parts  From  one  matter  to  another,  which  other  be  might 
have  originally  resorted  to :  it  does  not  fortify  the  matter 
of  his  former  plea;  but  introduces  new  matter.  And 
this- is  a  departure;  fV/tc/1'9  Law  57*  a.    And  it  puts  ia 
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.^]wgf;      i9«i»e«  matter   not   assented   in    omr  reft^katipt):  r/z. 

^  "  ^    '^  If  the  replication  is  informal ,  the  bi#Mp  cdnnM  tafce 

.  *  .       advofitage  ot*tlmti///brm^y^^,jypoB  oHrfipec^al  demumr  to 
'       "   hi«  rqcMiider :  he  cup  only  take  ad\'ttntoge  of  matter  of 

Nj99v  (vpon  th^  «^/<79r/ia/ p^4-$  Otf  tha(*ai(e,  it  Rppenrs 
that  the  piiiiiliff  ba^  a  ^oQd  tuk;  and  tiiat  m  Jffpse  bad 
iaeurred. 

tst  It  dQC©  HOt  jtiduially  appear  uppn  tit  fvcnrd, 
that  the  grant  to  tli^  piiaiutdlf  ;ia$  mifseque^  <eyen  \o  tdia 
^(iHitution. 

The  defeadawt  cannot  nvaii  himself  of  bis  owa 
iad'\A&9fik\g,  to  find  fa<u4t  With  the  pleadings  oi'his^l- 
v^rsary:  be  oannot  cotn;iect  tbeuj  tog^lJ«rc  wr  ifi  filie 
pavHcular  dai/  on  which  the  j?rant  i«,  wder  a  vidcjirct, 
O^otioned  )U>  bH)v.e  be,ea  made  to  the  plaioii^',  cjtber 
iHnierial  or  is^yai^e:  niid'bere  it  is  only  mepiiooed  lb«?» 
•*  lie. on  tbe  9th  of  MovemJber  17'>P.'*  It  is  uo  ^ki^re  nir 
Ifc^lged,  **  that  GWes/ey  was  instituted  rioSWe^r/irr  the 
[_  1j09  3  *^.'uiA'j(>vg(>i;i. was  granted  to  the  piai-otitiV'  j^'it  iKad,that 
might  have  been/rfliTrW.  Butitisheresf  t  out,  theplaintiff 
migbt1)a]*e  ^iyen  ^^r^  porucujr.r  day  in  evidcivoe:  tfiis 
(^th  of  2V^^cmikr  as:  «o<  Ma/<  nV/  iv>r  travernffMe, 

Ctm^Jsc.  "StQ'l.  Lvv£  r.  ^Alhaaderr  Xdv.  18«^.  6.  <r. 
JBJcitiHtrfQGO.Bjex  v.  Eisdop  ofCJte^cr  (in  povn4)«12  /  rr.il  i, 
H^lbicf^  V.  liennett^  9,  A/ or/.  1S4.  Stroud  r^.  lyidiop  i>f 
Hatji  ami  Weiis  aud  Sir<jiorc,e  Ilorngr.  5  iiiui  ft67, 
jiil/frkiZvU  V.  £///ri. 

I'herei'ore  Wm  priority  o\  GricJeys  ijjsfiitdicn  to  iSro/*, 

to  tho  pUgDliifs  gnmt  is  uot  admiitted  by  the  prialntiti. 

Nor  is  ////{/  /Wui?  admittH    by  the  deaiurrer ;  as  th?  «♦• 

^7«//^r  isconfessaily  vitious;  and  this  up;>ear.s  hy  2  iio. 

2lep.  %%     lloljord  and  FuaCs  case. 

Neither  indewl  is  it  a  Hedged,  -•*  thst  the*  ii\»:i.tutian 
"  WHS  .upon  the  Slst  oi  Oitjoh/cr  JT69:"  nor^^  that  Mie 
"  institution  was  praor  tothe  p;so4/'  And  tthis  heingan 
vtfjavvtiruhle  en  so,  tiu:  crourt  will  not  assist  ihcna  .to  tekji 
uiivaukagc  ^aferfeiiHrs, 

2(1  ly.  'J  lie  lapse  does  not  incur  from  the  time  of  the 
i>«s/vV////«M,  but  froGB  4he  time  of  tl\e  i/zr/tfc/rof/:  for  it  is 
Uie  i>;jwcTjoN  into  the  second -benenoe  that  .vaobtes  tb« 
first ;  and  not  the  itts/ilutiofi  to  it. 

Tiietiottrine  of  pluralities  is  lav<l  down  oit  large,  in 
Moore  43.4  (to  ^4S.  RMjis  v.  derrar^  ^nd  Prince ;  aiid  itt 
ififm^-vod^B  M^avfUciatSf  1^5,  137,  108. 

'J'.hc  latter  is  in>pok>t  ^' liiat  the  ficst  /chuccb  is  not 
^*  'Vacant  tiU  jNOcc^iay  iwlo  the  seoona^."  And  in  tt^ 
<x3se  of  J^ar  y.  Disi/op  ofFciorlwrough  Amd  Demi^  issue 
was  takenup  on.  the  induction  \.o  the  second  benefice: 
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whfereby  it  ^'^.xni  to  bie  allowed,  (as  ii  h  dbfterv^d  ih 
Mi^re  12,)  *'  <hta  ad^risdian  And  tifdtitiuiot^dono^  nilke 
••  tbe  firtt  void,  uithoui  indiictkn.'*  And  in  tbe  arcfu- 
ment  df  tlic  case  df  Robim  v.  Gtr¥ard  dnd  Prihce,  it  is  ;Ki- 
tnitt^  'Uhfiit  tlie  flr^t  benefice  is  not  Actually  void'iUl 
♦^  inditciimtr    Moore A^^- 

ffaisofCsCompleUjAeumbenti  chapter  9.  coMectgmaeiy 
cases  to  this  efi'ect.  In  the  case  of  ff'itichcombe  v.'  Bi$h&p 
of  Winchester  and  PulUston^  Hobart  says  *•  he  is  not  with- 
''  iu  thestalute.of  21  Ii.  8.  if  he  be  not  itfducUdy  And 
Cro.  Car.  354.  Hex  v.  Archbishop  of  Canterbury  and  Fryst^ 
gees  upon  ihejm/ie  principle. 

Tbe  words  of  tlie  statute  of  21  //.  8*  are  taken  from  the 
Proyincisls :  mv\  the  ceases  since  tb^  statute  baire  beea 
uniform,rOi/jLiPSt. 

.    B£#ok£    the  Statute,    the  patron    lind    his  election,  Q 
•*  whether  he  woirkl  prbscot  as  ufxon  a  vacancy ;  or  stay 
"  tiH  after  the  deprivation  and  notice  of  it/'  But  no  lapsfi 
incurred  by  cleprivnikm  witii&Ht  xtaiice :  ha  trm  dot  boond 
to  take  notice  at  bis  peril  tili  tKnocTroy^ 

Godbdti  25.    4  Co.  7  3.  b.  Htdlttnli^i  ease.    A  Ct>.  79.  b. 
Dff^bys   case,      Mayre,    43^,   5  J2.       Cro.    Eliz.^  (iOl. 
a  Ro.  Abr.  3()1.  Title  ''  Presentment ^  letter  L.  pi.  d.  and 
2  Lutw.  Id0b\  1807;  at  large,  in  the  cufe  of  Shurpe  Y. 
Frpich. 
»  Mr.  Blncksion^,  in  reply*— As  to  the  pleadins^s — He  said 
he  conid  by  no    means   ^ive  up   ihe  bitllups  rejoinfhr: 
'   which  he  denied  to  be  a  departure.    It  avers  •*  that  Halt 
•*  did  not  tender  hfUiself\yithin  the  six  months :"  which 
averment,  he  said,  was  no  departure  from  tbepka,  but 
a  necfesStiry  support  of  it.     And  the  traverse,  *•  that  he 
**  did  not  refuse  to  admit  //«//,  before   the  time  of  hife 
**  cdllating  his  own  chTk,"is  a  right  and  proper  traverse. 
And  lie  insisted  that  it  ap[)ears  sulficiently  upon  the 
pU'adings,  "  tlmt  the  institution  of  Griesietf  \Va5  upon  the 
•*  81st  of  October;  and   that  the    smut  of  the  plaintilf 
**  was    not>  maele    ////  the  9th  of  Novemhcr  jvlloxin^  ;*' 
for  the  dny  under  the  scilicet  is  maimnlh/  alledgic^d;  aud 
IS  a  posiiitfs   and  suhstuMiai  avefinent  of  the  piarticulifr 
day.     Anii  be  offered  to  maintain,  that  the  day'?  under 
**  the  scilicet  is  material,  where  tbe  precise  exact  time  is  the 
'*  gistoHht  action." 

As  to  lapu  i>i€iirri}fg  fi'dni  the  time  of  tbe  imtilution^ 
tie  said  he  must  leave  that  point  upon  ilie  cases  he  had 
ciftedy  and.  the  general  reasoning:  which  he  would  not 
press  any  further:  having  observed,  by  what  bad  been 
dropped  ffom  the  bench*  during  the  afguTtient,.  that  the 
court  was  uf  opinion  '*  that  it  was  to  be  computed  frotai 
*'  the  t4meeff/irfficri<wi  only." 

The   couitx  were  exirenely  ciMr,  tbQt>  m  to 
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1764.  ^p««»  the  avoidance  of  the  former  benefice  does  not  ttfke 
Bi8»OFOP  P'^^  till  INDUCTION  to  the  c»ecQDd ;  and'  Lord  Maks- 
LINCOLN   ^i^i^^  ^^^  ^i*-  Justice  WiLMOT  both  said,  that  this  was 

y^         a  point  SO  ^eitted^  that  it  ought  not  now  to  be  disputed* 
'WOLiroR-  ^  "^  COURT  wcTft  equally  clear,  that  a  grant  of  a 

STAN.       ^^^^  presentation,  or  of  an  advowson,  made  AWTBa  tht 
[SeelComJ    church  uas  ar/ria//^  fallen  vacakt,  was   di  void  grznt. 
Dig.  305.  and  quoad  the  fallen  vacancy.*  (<i] 
qu.  Cro.  £Us. 
1811.] 

*    But   it  is  pood  as  totbe  adTowioD  ittelf;  (unless  it  be  a  corrupt  purchase.) 
H.  16  G.  3.    Bftrretand    Ke>ue},  CI  Y.GIubb(  Clerk )  aadRolU'. 
f    1311    1      ^"^  ^^^^  thought  that  the  fact  was  not  sufficiently  as- 
I-         '  ^   J  certained  upon  tke^  pkadings:    for  though    it   appears 
clearly  enough,  **  that  the  grant  was  made  on  the  9th  of 
*•  November  17oP,"yet  it  does  not  appear  "  ai  what  time 
**  Griesley  was  instituted  to  the  second  benefice.'*   Conse- 
quently, the  objection  can  not  be  let  in^  *^  that  it  was 
•'  VACANT  wAtfw  the  grant  was  made."     It  is  no  where 
averred  '*  that  the  grant  was  subsequerU  to  the  avoidance  :'* 
nor  is  there  any  thing  that  appears  upon  the  pleadings^ 
sufficient  to  support  the  objection.    Thereiore  they 

AFFIRMED  THE  JUDGMENT, 

unless  cause. 
Afterwards  (on  the  last  day  but  one  of  the  term) 
Mr.  £/acfti^o;/e  attempted  to  shew  cause:  and  hoped 
to  satisfy  the  court,  that  he  was  not  precluded  from  taking 
his  objection  t6  the  grant:  for  he  relied  upon  it,  that  ^'  if 
"  a  proper  time  be  ailedged,  vefhere  the  precise  exact 
'*  time  is  the  gitt  of  the  action,  the  day  under  the  scilicet 
"  ts  then  materiaL** 

But  THE  COURT  wcrc  Still  of  opinion  "  that  he 
"  could  not  get  at  his  objection,  upon  these  pleadings** 
For  all  the  pleadings  are  bad,  exce()t  the  piaintiif's  decla- 
ration; which  is  good.  The  whole  stands,  therefore, 
upon  the  declaration  only:  which  states  the  conveyance*  of 
the  right  to  the  plaintiit  to.  present,  to  be  by  a  grant  made 
on  the  9th  of  November;  and,  upon  the  face  of  it,  shews 
a  good  title  in  the  plaintiff  to  present.  The  plea  means 
indeed  to  put  the  matter  upon  the  question  **  whetlier 
the  six  months  should  be  computed  irom  the  insti* 


«< 


[d)  Contra  Dy.  26.  pi.  105.  Per  Fitzherbert  mA  Shelley, 
and  that  the  grantee  shall  have  the  next  avoidance,  not 
that  which  was  void  before  the  grant.  S.  P.  1  And.  15. 
ace.  Bent.  192.  Jenk.  W6.  pi.  13. 

And  note,  Lord  Chief  Justice  DeGrey  took  notice  of 
the  mistake  already  mentioned  in  this  report,  and  was 
confirmed  in  his  observations  by  Mr.  J.  Blackstonc  in 
Barrett  v.  Clubb,  Hil  16  G.  3.  C.  B. 
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••  TtJTiON,  or  from  the  Inductiok."    But  the  flea,      1764. 
and  like)vise  the  rejoinder,  are  both  oui  ff  the  case;  for  bishop  of 
they  are  both  of  them  bad:  and  being  bad,  there  is  a  total  Lincoln 
£Ni>  of  them,  to  every  intent  aod  purpose  whatsoever.         v. 
You  cannot  therefore  extract  from  them  a  fact  to  destroy  wolfor- 
the  plaiutiiTs  title :  for  they  are  nuUitirs^  and  just  as  much       stan  . 
so,  as  if  they  had  never  been  pleaded  at  all. 
Per  Cur. 

Judgment  affirmj^d. 
Mr.  Serjeant  Burland  tliereupon   prayed  costs   and^sir  S6S. 
damages  for  the  delay,  upon  SH.l.e.  10.  citing  Dyer  1084.] 
77.  a.  pi.  34.    Cro.  Eliz.  617.  Graves  v.  Short. 

But  he  withdrew  this  motion;  thinking  it  more  advise-  r    1512  3 
^bie  to  drop  it,  as  he  could  only  have  a  rule  to  shew  cause 
next  term. 
N.  B. — It  was  observed  by  Mr.  Justice  Wilmot,  upon 
the  first  ai^ument,  "  that  though  the  patron  has  six 
**  months  from  the  induction^  to  present^  (sp  that 
*^  no  lapse  shall  incur  within  that  space  of  time;) 
"  yet  he  may,  if  he  pleases,  present  btfore  the  in- 
"  duction." 
Note  also,  that  Lord  Mansfield  and  Mr.  Justice 
Wilmot  both  said,  that  the  true  reason  why  a  grant 
of  a  fallen  presentation,   or  of  an  advowsun,  after 
avoidance,  is  not  good,  quoad  the  fallen  vacancy,  is 
the  public  utility,  and  the  better  to  guard  against 
simony;   not  for  the  fictitious  reason    of  its  being 
then  become  a  chose  in  action. 
N.  B.'  A  writ  of  error  returnable  in  parliament  was 

brought  upon  this  judgment.*  («)  *  Qa.  M^liat 

became  of  thif 
writ  of  error  ?  1  believe  nothing  :  for  I  never  heard  any  more  of  it*  and  I  do  not 
£ad  it  amongst  my  Parliament  Cases. 

Reed  versus  Cole.  Tuesday,  3d 

npHIS  was  an  action  on  the  case,  upon  articles  of  agree-  ^^^^*  *'^** 

-*-    nient  constituting  a  society  for  the  mutual  assurance  On  mutual  in- 
surances* all 
I  the  partiei  are 

(e)  There  are  several  cases  wliere  it  hath  been  holden  |,u^V^*"* 
that  a  presentation  to  a  church  when  void,  cannot  be  , 
granted  for  the  void  turn,  though  the  grant  were  volun- 
taiy ;  and  the  old  law  was,  that  a  right  of  action  could  not 
be  granted :  and  there  is  noexceptionol'modern  timeein  this, 
though  perhaps  there  are  aome  in  other  cases;  but  even 
then,  the  action  must  be  in  the  name  of  the  assignor, 
except  in  particular  cases,  such  as  where  it  may  by  stat. 
be  brought  in  the  namesof  the  assignees  of  a  bankrupt,  the 
assignees  of  bail-bonds,  and  some  few  other  cases,  and 
perhaps  by  the  Lex  Mercatoria  in  some  others^  but  in 
none  by  the  common  law. 
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1764.       of  wch  others  ships:   whereby  they  engaged  that  wliefi 
KEED       ^n^)  ^  often  iis  any  of  the  ships  wherein  any  of  the  mem- 
V.         bers  of  this  society  had  property,  should  be  lost,  the  R»st* 
COLIC,      should  oodtribute  to  such  loss."  But  every  member  was 
obiis^ed  to  prove  a  property  of  dOOl.  in  a  ship:  and  if  he 
would  cease  to  be  a  member,  be  was  obliged  to  give  six 
montln  notice.  The  plaiutitfshewed  that  he  had  the  requl- 
bite  property  in  a  ship,  and  became  a  member;  and  that 
the  ship  was  k)st.     Plea — that  the  plaintiff  li'ad  parted 
ttith  his-  intereKt  in  the  ship  before  the  loss  happened. 
Replicatidti— That  by  articles  of  agreement  with  the  pur- 
chaser of  the  ship^  the  plaintiff  had  agreed  to  pay  500/. 
if  a  tois  happeirtd  within  thrt^  months:    and  therefore  be 
was  i/Hercsttd  dieting  the  vot/agi.    Demurrer  to  this  repli- 
cation and  joinder  in  demurrer. 
[Sec  D«ap.         Mr.  WuUavi,  ibf  the  defendant,  argued  thAt  the  stipu- 
:<iO,  1  Vcr.     lation  between  the  plaintiff  and  the  defendant  was  at  an 
^^^  ^  end,  as  sooti  as  the  plaintiff  bad  disposed  nj  his  property  in 

the  skip:   and  his  private  agreement  with  the  puncfhaser 
of  it^  without  the  consent  of  the  society,  is  no  more  than 
[    lolS    1  his  own  private  ^nA personal  insurance  made  to  the  pur* 
chaser. 

Mr.  Auhhursty  contra^  for  the  plaintiff,  argued,  that  he 
ought  to  recover;  both  upon  the  words  of  the  agreement, 
and  within  the  equity  of  it:  for  he  had  not  ceased  to  be  a 
nietfiber  ot  the  society,  nor  could  cease  to  be  so,  without 
giving  m'  mottths  notice.  'I'herefore  he  remained  bound  to 
iXKtrihute  to  the  losses  of  the  rest :  and  consequently^  the 
rest  were  bound  to  contribute  to  his.  And  he  stood  as  a 
trustee  for  the  person  to  vvhom  he  had  sold  his  interest  in 
the  bhip:  it  was  not  necessary  that  he  should  continue  to 
hold  it  in  his  own  right.  He  reYnaiiicd  contributory  to  the 
losses  of  the  other  members,  as  he  had  not  given  six 
months  notice  of  his  censing  to  be  one. 

Mr.  fValicrc,  in  r«^ply,  urged,  that  ns  the  property  was 

-out  of  the  plaintiff  at  the  time  when  the  loss  happened, 

be  could  take  no  beneflt  of  the  articles  of  mutual  insu- 

mhcc  amoiigst  the  members  of  this  society.     For,  the 

partitig  with  his  property  iti  the  ship  w^as  his  own  act : 

and  if  he  remained  contributory  to  the  losses  of  the  other 

itiettibers,  that  arose  from  bis  own  ucgkct  iti  not  giving 

the  sik  months  notice,  as  the  articles  required  him  tt> 

have  do&e. 

•  Mr.  J.  Den-  ®^*^  *"^  *  cotuiT  Were  of  Opinion^  that  as  he 

uisou  was  ab-  coti  titnied  contributory  to  the  losses  of  the  others,  at  the  very 

•cut.  time  when  this  loss  happened,  it  was  but  just  and  equitable, 

twA  within  the  wonls  and  ineaning  of  the  agreement. 

that   they  should  contribute  to  his.    He  still  had  an 

interest  in  the  safety  oi  the  ihip :  he  had  not  parted  wiUi 
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mllhiB  interest  io  it;  but  continued  interested  qyoad  this       1764 

Per  Ctir\ 

^  Judgment  forthe  PtAiNTiFF.' 

Rex  versus  Le  CiicvALiEa  D'Eon.  Wcdnes.  4th 

JuU.1764. 

Ttf  ONSIEUR  D'EON,  who  came  over  hither  in  the  t^- C.  i  BI. 
-^"-*-  quality  of  secreta-y  to  M.  le  Hue  de  Nivernois  the  ^'^*^ 
late  French  amba^sridor,  and  after  thi^  dtike*s  departure,  Ab«cencc(ffwi|- 
^  remained  here  charged  with  the  HiTtxW^  of  France,  w«a  ^^^j"*  J>,^'^*^(^ 
afterwards  (upon  a  particular  occasion)  invested  with  thf»  |/,  return,  no 
character  of  minister  plenipotentiary.     Upon  tlte  arrival  cauic  for  put- 
here,  of  the   prejient  French  ambassador,   the  Count  rfe  ^i'^g  "^^^  *"**• 
Guerchy,  M,  D'Eou  set  up  a  press  in  his  own  house,  and  [.     i5i4    j 
in  hi«  book  there  printed  under  his  own  inspection,  /lYW- 
led  theCovLTitdeGuerchy,    Upon  this,  an  intormatfon  was  , 

filed  against  him  by  Mr.  Attorney  General,  not  only  for 
printing  and  publishing  this  libel,  but  as  an  infractor  of 
the  law  of  nations :  and  notice  of  trial  was  ijiv^'n.  Where- 
upon M.  UEon  (by  his  counsel)  moved  to  put  oft'  the 
trial,  on  account  of  the  absence  of  several  material  wit* 
nesHcs,  whom  he  specified  in  his  adidavit:  and  his 
affidavit  contained  the  usual  assertions  requisite  for  put* 
ting  off  a  trial,  and  ptirticularly  •*  that  they  were  matenal 
**  witnesses  for  him ;  that  be  could  not  safely  go  to  trial 
•*  without  their  evidence;  and  that  he  had  hopes  aud 
**  expectation  of  procuring  their  presence  by  next  Michael* 
•*  mas  term," 

Upon  shewing  cause  against  putting  ofF  the  trial,  it 
appeared  that  the  libel  was  not  printed  or  published  till 
March  or  April;  and  that  these  witnesses  went  away 
from  England  to  France,  in  the  preceding  November  or 
December.  It  appeared  also,  that  they  were  natkes  oJ\ 
and  resident  in  France ;  that  they  were  in  the  service  of 
that  crown;  and  that  there  was  no  probability  of  their 
being  sent  over,  or  even  permitted  to  come  over,  to  give 
evidence  on  behalf  of  M.  IXEon,  (who  stood,  at  this 
time,  in  no  favourable  light  at  his  own  court,  but  very 
much  otherwise.) 

After  a  full  hearing  of  counsel  on  both  sides  (M.  UEon 
being  present,) 

The  *  COURT  were  unanimous  that  there  ap-  *  Mr.  Justice 
peared  no  sufficient  reason  for  putting  off  the  trial.  Denton  waa 

They  granted  that  in  all  ca&es,  whether  criminal  or  ^"•"*^ 
civil,  and  whether  the  nature  of  the  proceeding  be  instan- 
taneous or  otherwise,  a  trial  shall  not  be  so  hurried  on, 
as  to  do  injustice  to  th^  defendant ;  an  affidavit  in  cowi- 
mon  form  may  be  sufficient  where  no  cause  of  suspicion 
appears :  but  men  take  such  latitude  to  swear  in  the 
Vol.  III.  S 


V. 
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I76i.  common  fomi,  that  irhere  a  suspicion  arises  fttmi^  ftbe 
'rex'  uature  of  the  question  or  from  contrary  affidavits^  tbe 
court  will  examine  into  the  ground  upon  which  the  delay 
is  bsked ;  and  have,  in  criminal  as  well  as  civil  cases, ;r^^ 
fused  to  put  off  a  trial,  notwithstanding  an  affidavit  in 
tommon  form. 

It  is  necessary  therefore  in  such  a  case  as  this,  (1st)  to 
satisfy  the  court  that  the  persons  are  material  witnesses ; 
2dly,  to  shew  that  the  party  applying  has  been  guilty  of 
no  laches  nor  neglect,  in  omitting  to  apply  to  them  and 
endeavour  to  procure  their  attendance;  and  3dly,  to 
P  .  .  -I-  satisfy  the  court  that  'there,  is  a  reasonable  expectation  of 
L  ^^^^  J  bis  being  dble  to?  procdrd  their  attendance  at  the  future 
time  ta  which  he  prays  the  trial  to  be  put  off. 

But  in  the  present  case^  all  these  reasons  faiL 

These  witnesses  are  suorn  to  be  material,  ixi  thede- 
fend£(nt  tipprehends  and  believes.  But  on  the  contrary^ 
it  appear8(negatively)  that  they  can  not  be  material  :for, 
as  they  were  gone  out  of  England  some  months  before 
the  printing  or  publication  of  this  book  ;  they  could  not 
be  conusant  of  the  facts  of  the  offence  laid  in  this  in* 
formation.  If  their  knowledge  relates  to  any  circumstan-* 
ces  that  may  serve  to  mitigate  tlie  punishment  in  case 
he  should  be  convicted,  Maf  sort  of  evidence  will  not  come 
too  late  after  conviction  of  the  offence^  and  may  be  laid 
before  the  court  by  affidavits. 

But  if  it  should  appear  upon  the  case  proved  at  the 
trial,  **  that  the  defendant  was  prejudiced  by  refusing 
''  this  delay,"  the  court  could  set  it  right  by  granting  a 
new  trial :  which  had  often  been  $aid  upon  like  occa- 
sions ;  but  no  case,  had  yet  happened,  where  any  preju- 
dice appeared  to  have  been  done  by  the  court's  refusing, 
upon  particulair  circumstances,  to  put  off  a  trial  notwith- 
standing the  formal  affidavit. 

As  to  their  being  sen/  out  of  the  kingdom  by  the  Count 
de  Guerihy  himself,  on  purpose  to  prevent  their  giving 
testimony  in  the  cause,  (which  has  been  alledged;) 
there  neither  is  any  proof  of  it,  nor  is  it  possible  that 
it  could  be  so  :  they  were  actually  gone,  before  the  fact 
which  is  the  subject  of  the  charge  was  committed.  It  is 
impossible  that  they  could  be  sent  abroad  by  M.  de 
Guerthjf^  to  prevent  their  giving  evidence  in  /A«  cause, 
the  foundation  of  which  did  not  exist  at  the  time  when 
they  went.  If  they  had  been  material  witnesses  for  the 
defendant  in  this  cause,  and  had  been  sent  away  by  the' 
person  on  whose  account  the  prosecution  is  carried  on, 
that  indeed  would  have  been  a  sufficient  ground  for  pub> 
ting  off  the  trial  till  they  could  Ue  had«  But  here  is  no 
pretence  for  such  an  insinuation. 

Neither  does  it  appear,  that  there  has  beea  theieast 
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«4iiidfiaTour  used  by  tbis  gentleman  or  any  w  hi^-Ui^half,      1704. 
'  to  get  them  over.  hex  '  ^ 

,    And  as  to.  any  expeciaiion  of  their  returning  to  England         y, 
by  the  next  MichaelmM^txta  or  at  any  future  lime,  there      d'eon. 
does  not  seem  lobe  any  probability  of  it :  nor  does  the 
defendant  lay  before  the  court  any  groumh  of  such  an 
expectation.     On  the  contrary^  the  reverse  is  highly  pro- 
bable; the  presumption  seems  strong,  that  they  will  not  []    1516  3 
come.    They  cannot  be  compelled  to  come  :  and  it  does 
not  seem  likely  that  they  will  be  ordered  to  come,  for 
this  purpose.     These  VLve  foreigners,  natives  of  anJ  resi- 
dent in  France,  and  in  the  actual  service  of  that  king: 
which  renders  this  case  quite  different  from  the  ordinary 
*  cases  of  English  witnesses  being  accidentally  gone  abroad, 
or  gone  for  a  small  time  only^  and  expected  to  return  to 
their  own  country,  their  natural  home  and  residence. 

Upon  the  whole,  they  were  clearly  of  opinion  •*  that 
^*  the  putting  oft*  the  trial  could  not  tend  to  advance  jus^ 
"  tice,  but  on  the  contrary  would  delay  it ;"  and  therc:- 
fore  discharged  the  rule  for  shewing  cause  why  it  should 
not  be  put  off.  ' 

Rule  DISCHARGED. 

ilf.  JD*  Eon  was  soon  after  tried  and  coavicted,  upoo 
8o  clear  evidence,  that  he  made  no  defence  :  and  from 
the  proof  against  him  by  witnesses  ,and  writings  under 
bis  hand,  it  was  impossible  for  him  to  make  any  defence. 
Yet  be  seems  to  have  sheltered  himself  under  some  salvoy 
in  sweanng  the  persons  in  France  to  be  **  material  wit- 
**  nesses," 

GaANT  versus  Vaughan.  ^^jlf  ^^  . 

andThtiri  5th 

rjPON  shewing    cause    why  a   verdict    which    had  "^"'-^  ^^*^*- 

^   been  given  for  the  defendant  should  not  be  set  aside  ^^-^  *  Black. 

(upon  payment  of  costs,)  and  a  new  trial  granted— The  ^^^^ 

caac  appeared  to  be  this—  bHrofcx* 

The  defendant  Faughan^^  merchant  in  London,  gavechan^,  nmy* 

ia  cash-note  upon  his  banker,  to  one  Bicknell  a  hus- maintain  an 

band  of  a  ship  of  his  :  which  note  was  dated  "  Londm,  ^^tion  agaioat 

'•  «2d  October  1763,'*  and  directed  to  Sir  Charles  Asgill,  '''^  ^'^^''«''- 

who  was  Faughan's  banker;   and    was  worded  thus— ^^^  ^ ''* -^3- 

**  Pay  to  SHIP  Fortune,  or  bearer," so  much.     Bick-  4  ^^^^  f]J* 

«e//,  by  some  accident,  lost  this  note.    The  person  wiio  i  h  bi!  9; 7. 

found  it,  or  who  at  least  was  in  possession  of  it  (how-  4  Boianq  649. 

ever  he  might  obtain  that  possession,)  came,  fout   d.iys  3Boi«nq  661.] 

after  the  note  was  payable  in  London,  to  the  shop  of 

Grant  the  plaintiff,  who   was   a  tradesman  at  PoriS" 

mouthy  and  bought  five  pounds  worth  of  tea  of  him 

and  gave  him  this  note  in  payment,  desiring  to  have 

the  change  out  of  it.    Grai«t  (the  plaintiif)  stept  out^to 

sa 
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GRANT 

T. 

VAtJGHAN. 


«  Sed  vide 
«  Shower,  235. 
Hinton'f  cane, 
84  C.  9.  B.  H. 
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make  inquiry  "  who  this  Vaughan  might  be :"  and  upon 
beinj  informed  "  that  he  was  a  very^ood  man  and  that 
**  it  was  his  hand- writing/'  he  readily  gave  the  change 
out  of  the  note,  retaining  the  price  of  the  tea.  Vaughan^ 
upon  being  apprized*  that  Bicknell  had  lost  the  note,  sent 
notice  to  Sir  Charles  JsgUl^  **  not  to  pay  it."  Where- 
upon Grant,  t)eing  refused  payment, brought  his  action 
upon  the  case  against  Vaughan,  and  inserted  two  counts 
in  his  declaration;  one,  upon  ^n  inland  Oill  of  exchange  ; 
the  other,  an  mdebitatus  astumpsit  for  money  had  and  re- 
ceived to  his  use.  The  cause  was  tried  by  a  special  jury 
of  nierchauts ;  who  found  for  the  defendant. 

Sir  Fletcher  Norton  and  Mr.  Dunning  argued' on  the 
part  of  the  plaintiff;  and  Mr.  Ji  orfow,  Mr.  JSyrc  (recor- 
der of  London,)  and  Mr.  Wallace^  on  the  defendant's 
part. 

On  the  part  of  the  defendant  it  was  insisted — 
That  an  action  could  not  be  maintained  on  titker  of 
these  two  counts. 

That  this  is  not  a  negotiable  note ;  but  only  an  authority 
to  receive  so  much  cash. 

That  Grant  did  not  take  it  upon  the  credit  of  the 
prawer;  but  upon  the  credit  of  the  person  who  gave  it 
him  in  payment.  ^ 

That  such  a  draught  as  this  cannot  be  considered  as 
a  fiegotiable  bill  of  exchange  :  for  it  was  not  accepted,  nor 
indorsed  :  nor  was  it  protestable^  nor  intitled  to  any  day  of 
grerr ^.  It  is  only  a  mere  contrivance  or  convenience  be- 
tween the  banker  and  the  person  who  keeps  eash  with 
him.  And  Mr.  Wallace  not  only  insisted  that  these  cash- 
notes  are  never  intended  to  be  generally  negotiable;  but 
even  supposed  them  to  be  confined  within  the  extent  of 
the  bills  of  morality,  at  furthest.  A  bill  of  exchange  to 
A.  or  bearer,  is  a  bill  of  exchange  to  A,  himself:  but  is 
not  negotiable.  And  there  is  •  no  instance  {as  the  re- 
corder said)  of  any  custom  of  merchants,  "  for  a  bill 
*'  of  exchange  being  made  payable  to  bearer,*'  generally. 
In  3  Lev.  W9.  Horton  v.  Coggs,  in  C.  B.  P.  3  ff .  ^ 
M.  on  au  action  brought  b^  the  bearerof  agoldsmith^9 
note  payable  to  B.  or  bearer,  the  custom  "  to  pay  to  the 
"  biarer"  was  holden  too  general. 

In  1  Salk.  Vlo.  Hodges  v.  Steward,  P.  5  JV.  *  M.  B. 
R.  -The  first  point  resolved  is, "  that  a  bill  of  exchange 
••  payable  to  /.  S-  or  bearer,  is  not  assignable  by  the 
"  contract;  so  as  to  enable  the  indorsee  to  bring  an  ac- 
**  tioM,  if  the  drawer  refuse  to  pay." 

*l  he  preamble  to  3,  4  Ann.  c.9  does  not  say  one  word 
about  notes  payable  to  bearer.  It  begins  thus-*"  Where- 
*'  as  it  has  oeen  held,  that  notes  in  writing  whereby  the 
*'  party  promises  to  pay  unto  any  other  penBOn,  or  hi^ 
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*<  ordtr^zxe  not  assignable,  4fc."  And  though  the  words.      1764. 
**  or  unto  bearer''  are  slipt  into  the  enacting  part  of  the     (v«;.  «m 
^rst  clause,  yet  no  part  of  the  ^yhQle  sUUute  bears  any  re- 
lation to  them. 

In  the  case  of  Moms  v.  Lee,  Tr.  II  G.  1.  B.  jj.v^uguan. 
(which  M'asan  action  brought  by  the  indorsee  of  a  note 
•*  to  be  accountable  to  J.  or  order,  for  100  1.")  the 
*•  court  observed  that  the  words  or  order'*  was  the  pro- 
per expression  used  in  such  notes,  and  mentioned  in  the 
act  of  parliament,  where  it  intended  the  note  should  be  in* 
dorsable  or  negotiable* 

Arguments  therefore  arising  from  cases  upon  notes  of 
hand  will  not  prove  much  in  the  present  case. 

And  upon  the  seeond  count,  the  plaintiff  can  have  no 
pretence,  they  said,  to  recover  against  Afr.  Vaugjian; 
he  can  only  resort  to  the  person  from  whom  he  received 
or  purchased  the  note.  This  note  is  not  like  a  banker's 
note  payablia  to  bearer.  However,'  even  upQn  one  olthem, 
the  bearer  can  not  recover  as  bearers  for  which,  they»v.  poit. 
cited  the  case  of  Walmesley  v.  Child.*  I5i4. 

If  a  bill  is  payable  "  to  bearer*'  only,  the  original  advau-  ^*^"**  ^  ^"^"^ 
r^  of  the  money  may  indeed  maintain  an  action  against       *^ 
the  drawer  upon  an  indebitatus  assumpsit,  for  money  had 
and  received  to  his  use:  bfit  no  other  person  can  do  so, 
though  he  comes  by  it  fairly'and  upon   a  valuable  con-  \ 

sideration.     And  for  this  they  cited  the  abovementioned 
case  of  Hodges  v.  Steward,  ui  I  Salic.  1-25. 

The   Plaintiff's   counsel  insisted  that  this  bill  or. 
note  was   in  its  nature  negotiable;  and  that  such  bills 
were  in  fact  always  considered  as  negotiable  2iX\d  actually 
fifgotiated,  and  (tommonly  circulated   as   cash.    And  if  \ 

they  be,  from  the  nature  of  the  contract,  negotiable,  the 
finding  of  the  jury  can  not  alter  the  law :  it  is  not  the 
province  of  the  jury,  but  of  the  court,  to  determine 
what  is  or  is  not  an  inland  bill  of  exchange  or  a  pro- 
missory note,  within  the  statute.  If  the  jury  founded 
their  verdict  on  law,  they  have  mistaken  the  law  :  if  on 
fact,  it  is  directly  contrary  to  the  notoriety  of  the  fact; 
and  bank-notes  alone  are  a  full  ^nd  sutiicient  proof  of 
that.  And  it  is  not  to  be  conceived,  that  they  are 
negotiable  within  the  bills  of  mortality,  and  not  negoti- 
able beyond  or  out  of  them  :  if  they  are  negotiable  any 
where,  they  must  be  so  every  where. 

They  object,"  that  it  is  not  a  bill  of  exchange,  because  L    ^^^^9  j 
**  it  is  not  accepttd,  nor  can  be  protested,  nor  is  inlitied 
"  to  a  day  of  grace,  nor  is  indorsable." 

But  it  is  a  negotiable  instrument;  it  is  not   necessary 

that  it  should  be  a  bill  0/ exchange.     An  inland  bill  of 

exchange  is  not  like  a  foreign  bill  of  exchange :  for  the 

*  former  could  not  have  been  protested,  before  this  act  of 
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1761!      parliament,  nor  needs  to  be  so,  since  the  acl;  whereaka 

GRANT      ">reiga  one  always  absolutely  required  iU    This  iisjust' 

^  *         the  satne  as  d  bill  payable  to  bearer.*    The  name  of  the 

▼AUGH\N.  P^''^^*  ^^  whom  such  a  bill  is  made  payable,  means  no-* 

'     "   thing  at  all,  in  g<>/iem/ca«es  of  being  made  payable  "  to 

"  such  a  one  or  bearer  :'*  much  less  can  it  meati  any 

thing  in.tfiis  particular  case,'  where  wo  name  of  a  person 

precedes,  but  the  payment  is  to  be  **  to  ship  Fortune,  or 

"  bearer." 

Then  it  is  extremely  clear  (and  indeed  admitted)  thftfe 
the  plaintiff"  came  by  it  fairly  and  honestly  ahd  bona  fide; 
and  upon  a  valuable  consideration,  and  ttithout  notice  of 
its  being  a  lost  bill.  He  therefore  stands  in  the  place 
of  BicKNEt^L,  and  is  equally  intitled  to  maintain  his  ac- 
tion, as  Bicktiell  himself  would  have  been  if  he  had  rtever 
lost  it  nor  parted  wi  til  it:  and  heisintitled  to  recover, 
upon  eilher  of  the  twq  counts  laid  in  the  declaration. 
It  is  equal  to  him  indeed,  tr/iich  of  them  he  recovers  up- 
on :  and  there  can  be  no  doubt  as  to  the  fatter.  And 
as  to  the  firmer,  the  court  will  not  readily  listen  to  ob- 
jections aoout  forms,  when  the  true  merits  and  honest 
title   are  clear  and  plain. 

The  only  true  and  fair  question  is,  "  whether  Bick- 
**  NELL  or  Grant  ought  to  bear  this  /cw«." 

And   suiely  there  can  be  no  doubt,  as  between  the 

man  who  lost  the  note  (be  it  accidentally  or  carelessly,) 

and  a  f  ir  purchaser  of  it  for  a  valuable   consideration. 

This  case  was    determined  in  the  case  of  Miller  v. 

« Vide  ante,     Race,  /i.  31  G.  ^.  B.  R.  *  That  resolution  was  founded 

p.  453.  upon  the  fair  purchaser's  hvLvmg  a  better  right  tb?in   the 

loser  of  a  "bank-note :  even  though  the  man  was,  in  that 

case,  robbed  of  \t 

Whotvergives  a  note  payable  to  heRver,  expressly  pro- 
mises to  pay  it  to  every  fair  bearer.  However,  an  tmpli" 
cd  promise  would  sulfice  for  our  purpose. 

'I  his  point  is  clearly  settled  by  the  act  of  3  3r  4  Anne, 
c.  9,  which  puts  notes  of  hand  upon  the  same  foot  with 
both  sorts  of  bills  of  exchange,  and  makes  them  assign- 
able  (though  choses  in  action.)  ^  It  enacts,  that;  all  notes 
£  1520  J  in  writing,  promising  to  pay  to  any  person  or  order,  or 
unto  bearer,  shall  be  taken  and  construed  to  be,  by  vir- 
tue thereof,  due  and  payable  to  any  such  person  or  pen- 
sons  to  whom  the  same  is  made  payable  :  and  that  the 
assignee  may  bring  his  action  in  like  manner  as  ia  case  of 
inland  bills  of  exchange. 

It  is  objected  that  the  words  f*  or  to  bearer^  were  not 
intended  to  have  any  operation ;  because  no  notice  is. 
taken  in  the  preamble  of  the  statute,  of  notes  made  payable 
to  bearer,  but  only  of  notes  which  are  made  payable  to  a 
person  or  A/5  0/ cfer. 
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•  hut  ham  could  zx^y  notice  be  taken  of  the  former^  in      1764. 
the  preamble  ?  Such  notes  did  not  require  indontmentv    oiANt 
smd  tbe  preamble  only  recites,  "  that  the  latter  had  been         y^ 
**  holden  not  to' be  aiugnab/e  or indorsahle  orer, "within  the  vAUc'ttAK. 
•*  custom  of  merchants ;  and  that  tlie  assignee  or  indorsed      '  .  , .       t 
•'  42ouJd  not,  within  the  custom  of  merchants,  maintain 
"  HO  action  upon  them  ag^Most  the  drawer."     But  thry 
were  wgoiiable^  before  the  act  was  made ;  and  an  actiotr 
would  so  far  have  lain  upon  them,  that  they  were  evi^ 
detwe  of  a  debtf  and  would  put  it  upon  the  defendant 
to  shew  that  the  debt  was  satisfied.    The    pei*son.  to 
whom  such  a  note  was  given,  might  have  declared  in 
a  general  ihd?biiatut  'OSsun^U  for  money  lent^  and  the 
note  would  have'  been  good  evidence  of  it :  though   he 
could  not  have  declared  upon  the  custom  of  merchants. 
This  was  settled  in  the  case  ofCUrke  v.  Martin,  P.  1 
Jinn.  JB. ^.  reported  in  2  Ld.  Raym-lbl.  and   1  Salk: 
199.  And  Lord  Cii.p.  Holt  was  peevish  there,  and  said 
**  that  the  continuing  to  declare  upon  these  notes,  upon 
**  thecmtom  of  merchants^  proceeding  from  obstinacy  and 
^  opinionativeness  ;  since  he  had  always  expressed  his 
*•  opinion  against  them,    and  since  there  was  so  ejisy  a 
*'  metbodas  to  declare  upon a^ general  indebitatus  assump* - 
•*  sit  for  money  lent."      ' 

.  That  action  was  brought  upon  a  note  payable  to  the 
plaintiff  Gierke  o\  his  order^  and  brought  by  Clrrke  him- 
self* But  actions  had  been  sometimes  brought  bj/ the 
hearer,  before  the  making  of  the  statute  of  3  ^  4  Ann, 
upon  bills  or  notes  payable  to  bearer  only  ;  particularly, 
in  the  case  of  Nicholson  v.  SedgKick^  P.  9  fV,  3.  in  C.  B. 
mentioned  in  3  SalL  69.  bqt  best  reported  in  1  Ld. 
Raym.  ISO. 

-  Hintons  case,  in  a  SItower  5135,  M.  34  C.  2.  B  R. 
(though  loosely  reported)  is  on  the  plaintiff's  side  as  far  f  ] ^21  3 
<is  it  goes.  It  is  plain  that  the  plaintiff  Hmton  brought 
the  action  as  bearer;  and  the  case  fully  proves  "  that  the 
"  action  would  lie,  ^'the  plaintiff  came  by  the  bill  of 
*•  e.xchange  honestly  and  on  a  valuable  consideration;" 
4his  being  Lord  Chief  Justice  Peiii6erro/i*5  gr //era/ allega- 
tion* 

Ab  to  the  case  o(  Horton  v.  Coggs^  reported  in  3  Lev» 
399— The  reason  given  why  the  custom  **  to  pay  to  ihe 
'*f  bearer'"  is  t>o  general,  (viz.  "  that  perhaps  the  gold- 
"  smith,  before  notice  by  the  bearer,  bad  paid  it  to  tiar'^ 
**  low  himself,  ")  is  a  bad  one. 

The  case  ol  Nirholson  v.  Sedgwick  (or  Se/dnith^  as  it  is 
called  in  3  Salkeld)  w?)8  exactly  like  the  case  of  Horton 
"And  Coggs:  and  the  court  agreed,  **  that  the  action  cotild 
}^  not  be  brought  in  the  //ame  of  the  bearer ;  but  ought 
•*  to  be  brought  in  the  name  of  him  to  whom  the  notb 
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1 76^      "  ^y®*  "^^'^^  payabW/'      But  the  reason  tlicre  given  is  not 

^^^^  J     a  3'ifficieiit  one ;  it  is  this,  "  that  if  the  bearer  should  be 

Y^  *'  ailov^'td  to  bring  the  action  in  his  own  name  it  migbt 

TAVGJMK.  **  be.  inconvenient ;  for  then  ^i\y  one  v/ ho  Jitidi  the  note  by 

**  aciident^  n)ay  bring  the  action  and  recover*"     Where- 

a&  it  appears  by  Hinlons  case,  "  that  he  mvst  intitlehim^ 

"  St  If  io  it  on.  a  valaah/e  consideration :  for  if  become  to 

"  be  bearer  by  casual/^  or  knaverif^  he  shall  not  have  the 

•*  bentfit  of  iuV     Neitlter  does  that  reason   (if  it   had 

been  a  belter  one  than  it  is)  clash  with  the  present  ease; 

because  this  piaintlil  did  here  pay  a  valuable  coosideration 

for  the  note. 

And  to  urge  the  nccts&ity  of  the  action's  being  brought 
in  the  name  of  the  person  to  whom  the  note  was  origin 
nally  made  payable  would  carry  the  matter  too  fur  :  for 
that  would  prove  that  Bicknell  hi^nsef  cou\d  not  have 
maintained  the  actipu;  since  the  note  is  not  nmde  pay- 
able to  him,  but  to  ship  Fortune.  Yet  without  doubt* 
BiCivNELL  himself  mifijht  have  nmintained  the  action* 
Aiwl  this  appears  by  a  remark  of  Lord  lia^mondsy  in  re-« 
porting  the  case  of  Taisel  and  Lee  v.  Xeais  (1  Lord  Raym. 
741.)  "  that  if  the  party  to  whom  the  note  is  delivered, 
*'  (lemautis  the  money  of  the  goldsmith  in  reasonable 
"  time,  and  lie  will  not  pay  it;  ii  will  charge  him  whot 
f 7  Mod.  13^1  **  cave  tln^  note :  Uohkhis  v.  Gtury,  U.  1  Amu  B*  R. 
"  iiuHdhalir  ^ 

It  would  be  absurd  indeed  to  say,"  that  the  bearer  could 
**  maintain  an  action  upon  the  note  that  he  ciiUi^dishomeUly^ 
"  by."  Certainly,  he  can  not :  for  he  must  prove, "  that 
•'  he  came  by  it  honesiltf'^ 
♦  vide  ante,        As  to  the  inference  drawn  *  from  the  case  o{ Morris  t. 
I5li:  Xre,  that  these  notes  made  "  payable  to  bearer"  were  not 

"  intended  to  be  negotiable;*' it  is  impossible  to  suppose 
such  a  thing:  the  contrary  is  most  clear  and  apparent 
This  was  one  of  the  matters  which  the  act  of  3  ^  4  Ann, 
^  intended  to  remedy.  The  cases  relied  on  by  the  defen* 
L  1522  J  dant  were  prior  to  that  act :  there  is  pone,  since  the  mak- 
ing of  it,  that  can  avail  them.  And  there  is  no  case  at 
all,  where  it  has  been  determined,  that  a  note  of  this 
kind  could  be  given  in  evidence  upon  a  general tWf&i<a« 
tu$  assumpsit  for  money  had  atid  roetived. 

It  is  enough  for  the  plaintiif  that  this  note  was  f»«ga« 
tiable.  The  bearer  must  prevail  against  the  drawer  in 
some  mode  of  action ;  having  come  by  it  fairly  and  hon- 
estly. Since  the  act  the /air  holder  of  a  note  payable  ta 
bearer  may,  by  the  eaprtn  vords  of  the  act,  noii?- 
taiu  an  action  against  the  draucr  i  otherwise,  the  act 
would  not  put  promissory  notes  upon  the  samefooi  with 
inland  bids  of  exchange,  aa  it  professes  to  do*  The 
w  ords  of  it  are  *'  shall  and"  may  maiatain  an  action 
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^  for  the  same,  inmickmanmr  us  he  might  do  upon       1764; 
^  any   inland  bill  of  exchange."     And  the  interestfi  of     GtiANi 
commerce  require  this  determination.    But    there  can         y^ 
be  no  sort  ot  douhi  on  the  latter  cotnU;  zn  the  n6te  is  vAtJOHAM. 
evid€*ice  oi  the  platntifl'*B  money  being  in  the  hands  of 
the  person  whogorf  it. 

Whether  thert-ibre  tliis  case  be  considered  upon  prin- 
e^Ues  of  law^  prinr  to  the  act  of  3  4*  4  jinn^  or  upon 
that  uct^  or  upon  what  is  passed  $ince  the  act,  it  will 
appear  that  tbe  piaintitf  ought  to  rearcer  in  this  action  s 
and  consequeutty*  tne  present  verdict  is  a  urong  one,  and 
ought  to  be  sef  a^ide. 

And  no  inconvenience  can  happen,  nor  will  any  injus* 
tice  bt*donc  thereby  :  for  the  matter  will  be  open  to  evi- 
dence, and  all  tacts  may  appear. 

Lord  Manhfi  1:1  LD  said  the  case  o(  Nickokon 
and  Sec/gu'tck  was  urged  by  the  defendant's  counsel  at 
the  tnai :  and,  not  l*eing  apprized  of  the  point  in  ques« 
tion,  till  it  came  on  to  be  tried  before  him,  he  was  not 
fully  aware  of  th«{  cases  which  ditfored  from  \u  And 
yi't  he  was  struck,  he  said,  very  strongly  that,  upon  eene^ 
tal  principles  that  case  was  not  agreeable  to  law  andjus- 
tice :  and  he  then  t'lought  that  the  reasons,  upon  which 
that  case  and  the  other  authorities  relied  upon  by  the 
counsel  lor  the  defendant  at  the  trials  were  grounded,  were 
insufficient  ones. 

That  "  of  the  goldsmith's  having  perhaps  paid  the 
**  money  to  the  original  payee  himself,  before  notice  from 
*'  the  bearer,*'  can  never  hold :  it  cannot  happen,  in  the 
course  of  business,  that  the  money  should  be  paid  to  tlie 
nominee,  before  notice  from  the  bearer. 

Nor  was  any  satisfactory  reason  given,whyan  action  [  1523  3 
>  might  not  be  brought  in  the  bearer's  oxon  name.  The 
reason  alledged,  "  that  then  any  person  who  finds  t\x& 
**  note  accidentallif^  may  bring  an  action  and  recover," 
is  insufficient;  because  the  plaintiff  in  such  action  must 
prove  that  he  came  by  it  bona  Jide  and  upon  'd  valuable 
consideration. 

As  to  the  necessiti/  uf  bringing  the  action  in  the  name 
of  tbe  persofi  to  whom  the  note  was  originally  made  pay- 
able; — It  was  impossible  in  the  present  case;  because 
there  was  no  perwn  originally  named  as  the  payee :  it  runs 
*•  pay  to  ship  Fortune,  or  bearer."  However  if  there 
bad  been  a  person  named,  the  reainon  would  not  hold: 
or  the  person  so  originally  named  may  become  bankrupt; 
or  may  be  indebted  to  the  drawer  of  the  note,  so  as  to 
give  the  drawer  a  right  to  set  oj^  such  debt  against  the  de« 
mand  of  the  money  due  upon  tbe  note.  So  that  if  the 
courts  of  law  should  not  allow  tbe  bearer  to  bring  the 
action  in  bis  own  name,  there  might  be  w  relief  at  all. 


r^»^  THnityl'eraij^XSeo^  5*. 

\l6i4      Aad  it  ean  never  be  supposed  reaaonaUe  or  legal,  that 
cku/in  X      ^^^  banker  should  have  it  left  in  his  discretion  or  choice,  to 
V.  pay  the  money  to  one  or  the  other  as  h'lB  &ncy  or  incUna«> 

VACauAK  .  ^*^"  should  lead  him. 

.   These  thou^rbts  occurred  to  m^  at;  the  trial :  and  there% 
fpre  I  chose  to  take  the  opinion  of  thpxpurt. 

I  left  two  things  to  the  consideration  of  the  jury.  The 
first  was,  '*  whether  the  piaintil^*  eame  to  the  poaseasion 
**  of  this  note  fairly  and  bona^fide"  (which  necessarily  in<« 
eludes  his  not  having  notice  of  its  being  a  lost  note.)  Tba 
second  waa,  "  whetlier  such  draughts  as  this  is,  were,  i^ 
*'  the  course  of  trade, dealing  and  business,  acfW/y  paid 
**  away  and  negotiated,  ovin  fact  and  practice  negotiable  :** 
and  I  then  considered  ///is,  as  leaving  a  plain/act  to  them, 
upon  which  they  could  have  no  doubt* 
[iBosanq,  got  I  ^ta  now  clearly  of  opinion,  that  I  ought  not 

^^^•]  to  have  left  the  latter  point  to  them  :  for  it  is  a  ques- 

tion of  iatVy  *'  whether  a  bill  or  note  be  negotiable^  or 
"  not." 

It  appears  in  the  books, ''  that  these  notes  are^  hy  law, 
**  N£GoriABi.E.*'  And  the  plaintiffs  maintaining  his 
action,  or  not  maintaining  it,  depends  upon  the  question 
'*  whether  such  a  note  is  negotiable^  or  no^" 

It  appears  likewise, "  that  the  bearer  of  them  may  main*' 

''  tain  an  action  €U  beareu,  where  he  can  intitle.  himself 

*'  to  them  on  a  valuable  consideration^ 

r   1524    ]      Hinton'i  case,  in  2  Shower  *^b.  is    this—**  Case  on  a 

^  "  bill  of  exchange,  against  the  drawer,  (bill  not  being 

*•  paid,)  and  payable  to  J.  S,  or  to  the  bearer.    The 

.  **  plaintiff  brings  the  action,  as  &c«rer.    And,  upon  evi» 

**  dence,  ruled  by  the  Lord  Pemberton,  that  he  muUui* 

title  himselj  to  it  on  a  valuable  consideration^  (tk&Ugh 

amonp  bankers  they  never  make  in4vr^^rp^»>^s  in  such 

^e.O  for  if  lie  come  to^  bearer  by  casualty  or  knave- 

ry^  he  shall  not  have  the  benefit  of  it."    (And  it  would 

i)e  absurd,  to  tWorsesuch  bills  as  are  made  payable  to 

bearer.)  , 

n  Rofaoq.  Crawley  v.  Crowther,  2  Freeman  257 »  Tr,  1702.  in  Cbaa« 

i^.]  eery—*'  if  a  bill  be  payable  to  J.  or  bearer,  it  is  like  sa 

'*  much  money  paid  to  whomsoever  the  note  is  given; 

"  that,  let  what  accounts  or  conditions  soever  be  betweea 

''  the  party  who  gives  the  note  and  J.  to  whom  it  is 

**  given,  yet  it  shall  never  affect  the  bearer;  but  he  shall 

'*  have  his  whole  money."     So  that  the tvAo/efViier^s^ia 

transferred  to  the  betner. 

I  Sulk,  126.  pi.  5.  Anonymous,  M.  10  fT.  3.  coram. 
Bolt  Ch.  J.  at  nisiprius  at  GuildhalL  "  A  bank-bill  pay-* 
**  able  to  A.  or  bt:arer,  being  given  to  A.  and  lost,  was. 
**  found  by  a  stranger,  who  transferred  it  to  C.  for  a 
1'  valuable  consideration :  C.  got  a  new  bill  inhisowq^ 
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^  hime.    Per  Holt  Ch.  J.    Ji  mny  have  tfov6f  against       ifG^l 

^^  the  stranger  who  found  the  bill;  for,  he  had  no  title,      oKANi 

•''"(though  the  payment  to  him  would  have  hidenmified         y^ 

••  the  bank:)  hut^.  can   not  maintain  trover  ^rgotW  C»  vauomait. 

*•  by  reason  of  th  ?  course  of  trade  ;  which  creates  a  pro* 

•'  perty  in  the  assignee  or  bearer.''    It  is  negotiabie  by 

def^ven^ 

'Idiifer  V.  Race,  H.  31  G.  ft.  B.  R.  *     The  holder  of  a  «  yy^  ^^^ 

bank-note  recovered  against   the    cashier  of  the   bank^p.  452.       * 

thougii  the  mail   had  been    robbed  of  it,  an^d  payment 

was  stopt;   it  appearing:,   that  he  came  by  it  fairly  and 

kond  fideniid  upon  a  valuable  consideration.    And  there 

is  fio  distinction  between  a  ftanA-note  and  such  a  note  as 

this  IS. 

The  act  of  3,  4  Ann^  c.P«  puts  promistory  notes  upon  the  [4  Doro.  H9.] 
same  foot,  throughout,  with  inland  hills  of  exchange.    A  nd 
therefore  whatever  is   the  rule  as  to  inland   bills'of  ex- 
change- payable  to  bearer,  must  be  so  likewise  as  to  fTO^ei 
payable  to  bearer. 

Ina  casebetween  TValmesleyv.ChUdtllthDecembernAO^  [S.  e,  ]  v«. 
in  Chancery,  where  one  of  Mr.  Child's  noti«,  payable  to  341. 
bearer,    was  lost  or  stolen,  and  payment  stopt  by  the  *  Burr.  45S.3 
true  owner,  who  demanded  that  it  should  be  paid  to  him ;     ' 
Mr.  Child  refused  to  pay  it  without  surety   against  the  [    1525  ] 
demands  o{  n  future  bearer.    The  true  owner  brought  his 
bill.     Lord  flardwicke  dismissed  the  bill,  unUs^  the  true 
owner  would  find  such  security.     And  he  went  upon  the 

Jrinciple,  that  no  dispute  ought  to  be  made  with  the 
ea*^er  of  a  cash-note^'  v/ no  comt9  i'airly  by  it;  for  the  sake 
of  commerce,  to  which  the  discrediting  such  notes  might 
be  very  detrimental. 

Upon  looking  into  the  reports  of  the  cases  on  this  head, 
in  the  times  of  King  William  the  third  and  Queen  Anne^ 
it  is  difficult  to  discover  by  them,  when  the  question  arises- 
upon  a  bill  and  when  upon  a  note  :  for  the  reporters  do 
not  express  themselves,  with  sufficient  precision,  but 
use  the  words  "  note'*  and  "  biir  promiscuously.  It  ap- 
pears, ho  w  ever,  that  thefe  were  different  opinions  about 
tile  manner  of  declaring  upon  them :  Lord  Ch.  J.  Holt  got  * 

into  a  dispute  with  the  city  about  it.  He  was  of  opin- 
ion, that  the  plaintiif  could  not  declare  £(s  tipon  a  specialty, 
(where  the  const  leration  could  not  be  disputed  :)  but  he 
all  alotic;  stgreed,  that  the  plaintiff  might  aeclare  upon  an 
indebitatus  assumpsit.  The  objection  was,  to  bringing  an 
action  ui'O^  the  noteitielf  as  upon  a  specialty  \  but  I  do 
not  find  iiany  wheredisputed,thatanactionuponaniiid^ 
bitatus  assumpsit  generally,  for  money  lent,  might  beSeeSLd. 
brought  on  a  note  paj'able  to  one  or  order.  Haym.  7S«« 

Great  force  arises  from  the  act  of  parliament  ofSt^ 
4  Ann.  putting  notes    merely    upon  the  foot   of  in« 
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1764.       land  bills  of  exchange,  and  particularly  specifj/mg  r^oten 
GRANT      payable  to  hearer. 

V.  out  upon  the  second   count,  the  present  case  is  quite 

VAuoHAw.  clear^  beyond  all  dispute.  For,  undoubtedly,  an  action 
[3Duni.i79  ]  for  money  had  and  receired  to  the  plaintiff's  use,  may  be 
brought  by  the  bonAfide  bearer  of  a  note  n)a<le  payable  to 
hearer,  Tljere  is  no  case  to  the  contrary.  It  was  certain^ 
ly  money  received  for  the  use  of  the  original  advancer  of 
it :  and  if  so,  it  is  for  the  use  of  the  person  who  hm  the 
note  as  hearer*  lu  this  erase,  Bickn£LL  hitmelf  m'\^\\i  un- 
doubtedly have  brought  this  action.  He  lust  li:  and  it' 
came  hon&Jide  and  in  the  course  oftrade^  into  the  hands 
of  the  present  plaintiff,  who  paid  9ifnll  artd  fairconsi* 
deration  for  it.  Bickncll  and  the  plaintiff  are  60M 
innocent.  The  law  must  determine  whether  of  them  is 
to  stand  to    the  loss,  and  by   law,  it  falls  upon  BiciC-« 

NELL. 

There  ougljt  to  be  a  new  ttiaL 

Mr.  Justice  Wi  l  m  ot— If  a  verdict  be  given  with* 
out  evidence  at  all,  or  against  plain  evidence,  or  against  luto, 

r      ^Q/?  1  ^'  ^"8*^^  "^^  *^  stand. 

L  ^'^-'O  J  The  two  matters  left  to  the  consideration  of  the  jury, 
upon  this  trial,  were  "  whether  the  plaintiff  came  by 
*'  this  note  Jair/y  and  hond  fide;*  and  whether  -such 
*'  notes  or  bills  as  this  is,  are  in  fact  and  practice  nego* 
"  iiatedr 

The  latter  is  as  plain  and  notorious,  as  that  there  is  a 
bank  of  England:  no  man  can  doubt  it  The  verdict  is 
therefore  against  evidence,  as  to  this  point 

Probably,  the  jury  took  upon  themselves  to  consider 
"  whether  such  bills  or  notes  as  this  is,  were  in  their  own 
**  nature  negotiable.'^  hwCthis  is  a  point  of  laie:  and  by 
law,  they  are  negotiable.  Their  verdict  is  iherelore 
against  law ;  and  ought  to  be  set  aside.  For,  though 
\vben  facts  and  law  happened  to  be  so  complicated  and 
intermixed  that  a  jury  can  not  help  taking  both  into 
their  consideration,  it  may  be  difficult  or  even  impossi- 
ble for  them  to  avoid  founding  their  verdict  upon  both ; 
yet  they  are  not  at  liberty  to  determine  contrary  to  law  : 
'  they  ought  to  take  their  notion  of  law,  from  the  direc- 

tion of  the  judge  who  tries  the  cause.  Formerly,  a  jury 
v?ould  have  been  liable  to  an  attaint,  for  such  a  verdict : 
now^  the  cocirt  control  their  verdicts,  by  setting  them  aside 
and  granting  a  new  trial. 

As  to  the  other  matter,  the  manner  Ik)w  this  plain- 
tiff came  by  the  note— It  appears  to  have  been  taken  by 
him  fairly  and  boni^e,  in  the  courn  of  trade,  and  even 
with  the  greatest  caution;  he  made  inquiiy  about  it, and 
then  gave  the  change  for  iU    And  there  is  not  the  least 
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imputation  or  pretence  of  suspicion  thnt  he  bad  any  no*      1764. 
tice  of  its  being   a  lost  note.  grant 

So  that  thi«  verdict  is  clearly  against  law*,  for  if  the  y, 

note  he  w/'gor/fli/e,  and  the  plaintiffcameyiiir/jf  by  it,  he  vaughaw. 
was  intitled  to  recover. 

Though  both  the  claimants  were  innocent;  yet,  as 
BiCKNELL  loil  the  note,  and  Grant  took  it  in  the  couth 
of  trade,  bond  fide  and  upon  a  valuahh  consideration^ 
UiiANT  has  the  better  equity.  But  if  their  equity  were 
only  equal,  it  is  a  known  and  a  good  rule,  that  •*  melior 
"  eit  conditio  possidentis '**  and  //<a/ would  be  sufficient 
to  turn  the  scale.  If  there  Wds  negligence  on  one  side, 
and  none  on  the  other;  that  also  would  turn  the  scale: 
and  if  there  be  any  on  either  side  in  this  case,  it  should 
seem  to  be  rather  imputable  to  the  person  who  lost  it, 
than  to  him  who  thus  took  it  in  the  course  of  trade. 

Ifthis  bearer  can   not  bring  an  action  upon  it,  no-body  f   1527    1 
can  :  for  as  it  is  not  made  payable  to  any  particular  per- 
son bi/  name,  no  action  can  be  brought  in  the  name  of  such 
particular  person. 

But  this  is  a  negotiable  note;  and  the  action  may  be 
brought  in  the  name  of  the  bearer.  **  Bearer'  is  dcscripiio 
fersontt:  and  a  person  may  take  by  MoMescription^as 
well  as  by  any  other.  In  the  nature  of  the  contract, 
there  is  no  impropriety  in  his  doing  so.  It  is  a  coiilract 
•'  to  fay  the  bearer,  or  to  the  person  to  whom  he  shall  dcli^ 
".  verit"  (whether  it  be  a  note,  or  a  bill  of  exchange:) 
and  it  \s  repugnant  to  the  contract,  that  the  drawer  sIh>u1(1 
object  •*  that  the  bearer  has  no  right  to  demand  payment 
•*  from  him." 

Then  upon  the  cdLses—Hinton^s  casein  2  Shoa»^b.\s 
decisive:  and  it  is  agreeable  to  common  sense  and  reaaon, 
••  that  if  a  man  comes  by  such  a  note  or  bill,  fairly  and 
"  on  ?i  valuable  consideration^  he  should  have  a  right  to 
*•  maintain  an  action  upon  it  as  bearer.** 

The  reasons  given  in  the  cases  that  are  opposite  to  this^ 
are  altogether  unsatisfactoiy.  Those  deternninatioris 
strike  at  this  great  branch  of  eonmierce:  if  they  irere 
to  prevail,  they  would  put  an  end  to  all  this  species  of 
it.  Who  would  take  a  bill  or  note  payable  to  one  or 
bearer,  if  the  person  named  in  it  might  rekase  it,  or  if  a 
debt  of  his  might  be  set  o^  against  it? 

On  the  other  hand,  it  is  but  just  and  reasonable^  that  if 
the  bearer  brings  the  action,  he  ought  to  intitle  himself  to  , 

it  on  a  valuable  consideration ;  and  strictly  to  prove  his 
coming  by  it  bona  fide. 

Even  before  the  statute  of  3  ^  4  Ann.  Lord  Ch.  J.  HqU 
himself  thought,  that  an  indebitatus  assumpsit  for  money 
lent,  or  for  money  had  and  received^  might  be  maintained 
upon  such  a  note :  and  if  it  was  a  question  antecedent  to 
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1764f.      that  act.I  Bhotiid'SCBod  by  Ibat  lint  case  Of  HMtQn,mA^ 

fSRKKT      than  the  latter  ones  which  differ  from  it* 

V.  But  tAvdt  UntiUe  was  made  expressly  and  on  purpose  to 

VAUOHAir^  obvMte  iltese  daubu, 

Howewr,  if  you  would  suppose  it  made  to  introduce  a 

new  law,  and  that  »uch  an  action  could  noI  have   been 

maintained  before  the  making  of  it ;  yet  it  is  the  manifeit 

-  and  profes^sed  intent  of  the  act,  to  put  promissory  notes 

j5So    J  uponn:he  same  foot  with  inland  bills  of  exchanges  and  it 

clearly  means  to  make  tiotes  payable  to  bearer 9  liable  to  a6- 

'  tions  brout^ht  upon  such  notes  as  upon  a  ipedalty. 

And  no  case  having  happened  upon  this  uead  since 
Oum.  149.1  ^^^  making  01' the  statute,  is  a  circumstance  Which  shews 
that  the  statute  was  so  utidenfHd,  and  that  the  true  and 
sound  construction  of  it  is  '*  tlmt  promissory  notes  sitouU 
"  be  putuponthe  w/?i«/bo/  with  inland  bilU  of  exchange." 
If  it  should  be  const.utd  otherwise,  it  would  follow, 
**  that  inland  bills  of  exchange  would  be  upou  a  ^^Uer  foot 
••  than  promissory  notes,''  w^iich  would  becontxary  to  the 
words  and  meanmcr  of  the  statute. 

Th  is,  now  undei^  rons^ideration,  is  a  negotiable  instru" 
iiie/i^  which,  1  think,  participators  more  01  the  nature  of  a 
promissorif  note,  than  of  a  biU  01  t'Xch.mc:e.  But  taking  it 
as  a  bill  of  exchange, — a  bill  of  exchange  is  ^promise  *'  ta 
*'  pay  the  money,  i^'the  drawee  does  not  pay  it;"  con- 
sequently, the  payee  may  bring  the  action  against  the 
drawer. 

/  In  this  particular  case,  if  the  bearer  can  not  bring  the 
/  action,  who  can  ?  tio  person  at  all  in  named :  it  is  "  pay  to 
/  "  ship  JPor^ttwe,  or  bearer."  Therefore:  this  particular  case 
18  oat  of  all  the  cases  cited.  For,  they  say  •*  that  the  action 
^  must  be  brought  in  the  name  of  the  person  to  tt;Wii.the 
**  note  is  made  payable  :'*  but  there  is  no  such  persou  in 
the  present  case. 

It  would  be  of  infinite  inconvenience,  and  would  intro- 
duce the  utmost  confusion,  if  it  were  to  be  established 
'*  that  the  bearer  of  a  bill  or  note  made  payable  to  bearer 
*'  could  not  maintain  his  action  upon  it" 

As  to  its  being  negotiable  within  the  bills  of  mortality 
znd  no  further :  there  is  no  colour  for  such  a  distinction: 
it  must  be  negotiable  every  where,  if  it  is  negotiabls 
at  all  ' 

Upon  the  whole,  I  think  this  .to  be.  a  xerdict  agavvsi 
law ;  and  am  of  opinion  that  it  outrht  t»  be  set>  aside. 

Mr.  Justice  Yat£s  delivered  his  opinion  much 
to  the  same  effect ;  and  clearly  held  the  verdict  to  be 
against  law. 

It  was  iwt  within  the  province  of  the'/wyi  to  determine 
upon  the  negotiability  6f  this  note:  it  was  a  qae^ou  of 
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imm^  not  of  fact,  **  whether  siAch  ft.  bUI.0MM>le  waA  or      176dj, 
**  -WM  not  negotiablt*'  *  •  OJtAs9 

.  Anduothingcan  be  more  |>eGuliaily. negotiable  than  a         vi 
draught  or  bill  payable  to  bearer ;  which  i»»  io  it^  natiire,  va06UAn. 
payable  from  haivi  to  h^nd,  tat  iesquoties* 

And  he  was  i>f  opioion,  that  an  aciion  mUlie  for  the 
iearevoi.  flUoh  a  bill. 

^:.Thf#flS90Q8g|iven  against  ity  in  the  cases  which  have 
]>deaticitffid  by  the  defendant's  counsel,  are  not  at  all  satis- 
fiKtoryid^  . , 

It  had. been  doubted,  it  is  true,  **  whether  that  xpectss 
*'*  of  action  where  the  plaintiff  declares  upon  the  note 
^^  itself  z^  upon  a  $pecialtt/t  was  proper  :"  but  here  is  a 
count  upon  a  general  indebitatus  assumpsit  for  money  had 
and  vectivedfor  the  plniutiff^i  use.  The  question  "  whether 
**  he  can  maintain  this  action,"  depends  upon  its  being 
anignable^  or  not.  The  original  advancer  of  the  money 
manifestly  appears  to  have  bad  the  money  in  the  hands  of 
the  drawer:  and  therefore  he  was  certainly  intitled  to 
brinsMis  action.  And  if  he  transfers  his  property  to 
imolA^  person,  tb^t  ocAer  person  may  also  maintain  the 
like  actioi\.  Whoever  has  money  in  the  hands  of  another^ 
may  bring  such  an  action  against  him.  This  appear§ 
from  the  determination  of  the  case  of  fVard  v.  Evans,  re- 

Eorted  in  2  Ld.  litfyin.  930.  Where  not  a  shilling  of  money 
ad  passed  between  the  plaintiff  and  defendant;  and  yet 
Hoit  and  Powell  both  held,  *'  that  an  indebitatus  assumpsit 
•*  for  monies  received  to  the  plaintiff's  use,  properly  lay.j 
In  the  present  case,  the  drawer  bad  money  in  his  bands 
belonging  to  Bicknell  ;  and  Bickwell  must  becon^ 
aidered  aa^having  rf#/Vr<»/ithia  i^fitnimftpt  ^j^  th^  pTaiaHff^ 
ChiANT^  w_hicb  is  tantfii^pi^nt  jo  an  indorsement  ( A j 
real  indof^menfyf  a  note  payable  to  hearer  would  have^ 
heenabsiir3^  The  delivery  of  it  must  indeed  he  proved  \ 
and  the  circumstances  of  the  present  case  do  amount  to  a 
/>ro9^ofa  delivery  of  it  to  the  plaintiff.  And  there  is  no 
doubt  about  his  having  come  by  it  fairly,  bond  fide,  and 
on  a  valuable  consideration. 

•  There-  would  be  great  inconveniences,  if  such  an 
action  as  this  is,  might  not  be  brought  by  the  bearer*  If 
no  action  could  be  brouf^bt  but  in  the  name  of  the  person 
to  whom  the  bill  or  note  was  originally  made  payable, 
that  p^rsoa  might  releaseXhe  action  ;  or  a  debt  due  from 
bim  might  be  set  off  against  it,  in  account;  and  so  the 
truemvnerot  the  note  might  lose  the  whole  or  part  of  it, 
thoogb  it  was  tmnsferred  to  him  upon  a  valuable  consi* 
deration. 

^  As)to  the  notion  of  its  being  negotiable  in  London,  and  f    1 530  1 
noli  etmDicre^  there  id  no  foundalioa  foriMich  an,  imagina* 
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1764.      ^i^^.    Jt  must  be  equally  po  out  af  London,  as  in  LMilmt  i 

Oil  AH  T     *°^  ^^  is  just  the  same  as  a  Bank-noU*, 
^     Y,  Upon  the  wboie,  I  think  Hie  jqry  'i:ive  doue  wrong  : 

VADGHAN.  ^^^  therefore  the  venlict  ou|(bt  to  liese/  as/Vic. 

•The  plaintiff,  or*'/                      i          j     i       i   t 

upontiichnew  P^^  ^^^  (unanunOMsly  and  clearly) 

trial»recovered  RuLEmaiie  absolute  (for  a  *  new  tnal.) 
tile  mooejr. 


fS.  C.  1  Bl. 
Rej^.  467] 


Rex  verms  Jusxicr.s  of  Peace  for  WiLTsmafi, 


Pregentment 
ofhi«(hwa}'t 
bjjiiiticei 
•n  view 
tfavenable. 


[See  6  Darn. 

«so.] 


£\^  Saiwrdaif  the  2H  of  June  last»  Mr.  Ihurlow  shewed 
^^  caufie  wtiy  a  writ  of  nutndatnus  should  not  is^ue, 
directed  to  the  justices  of  the  peace  for  the  county  of 
fVilu,  commanding  them  to  receivt  and  proceed  upon  a 
TRAi^ER.^B /oare/toiitPiiESbNTUEMT  made  by  a  justice 
of  peace  «poiit-ieiir,agaiost  the  inhabitants  of  the  tytbioi^ 
of  Connock  in  the  same  county,  for  noi  repairing  a  highway 
within  the  said  tything. 

The  c*ause  ^hewn  by  Mr.  Thurlow  was,  that,  as  this  waa 
a  presentment  in  the  sessions  made  by  a  justice  of  peace 
uponhis  oncn  kfiOTiledge  **  that  the  highway  was  out  of 
**  repair,''  z,  gknehal  ^mvfr^e  could  not  be  adm  tted  : 
for  though  such  a  presentment  by  a  justice  of  peace  upon 
view  be  traversable  as  to  alt  other  points,  yet  it  is  concha 
sive  m  fau  as  i/te  view  and  knoit  ledge  of  the  justice  gots  ;. 
and  thefuct  of  Us  being  out  of  repair  can  not  be  disputed* 
Consequently,  though  a  sf^tLtal  traverse  ought  to  be.  re- 
ceived, agf/tera/oueought  not. 

I'his  power  of  ptesentment  by  any  on^  justice  uponhi$ 
own  proper  knojiledge^ ''  of  any  hii^hway  not  b  jng  well 
"  and  sufficiently  rtpaired  and  anu  niwi,"  is  given  by 
6  Eliz.  c.  13.  §  9.  winch  relers  to  2,  :^  Ph.  ^  JU.  o  S-  And 
3  tV.  6f  M.  c.  12.  has  also  a  n  lation  to  the  same  subjects 

And  it  has  been  holden,  *'  tiiat  the  party  agaiust  wuoia 
**  such  a  presentment  is  made,  can  not  take  a  traverse  to 
"  the  tPfl/a  o/' rqwtr  of  such  highway." 

Keilway34'd.     Dalton,c.^6.  CromptonllO,  (not  131, 
as  it  is  cited  by  Huwains.)    Hawkins  s  P.  C.  Lib.  1.  c.  76. 
f   1531    3  §  72.  p.  217.  (who  acknowledges  this,  though  he  does  .no|   ' 
enter  mto  the  reason  of  such  an  exposition  of  the  clause* 
Dyer  13  b.  p.  64.) 

And  in  the  case  of  ^  The  King  against  ^Ae  inhabitants  of 

S8.  Trin.  9  W.  ^  M.  1691.  Holt,  938.  S.  C.  of  the  fame  terra  19 
of  the  next  term,  M.  9  W.  &  M.  1691.  1  Shower,  970.  of  Trin.  9*  and 
&M.  CartKew,9l9.  of  a  tolerlerm  llnui  my  of  tbe  others,  namHy, 
M.  169}.  Not  one  of  thete  five  reporter!  say  what  liecaque  of  the 
that  Showar,  id  p.  901.  says.  *^  Per  cor.  ordered  to  stay.''  Note, 
first  four  represent  ete^i  Holt  himself  to  say  **  that  the  defendant  may 
Theirords  here  cited  by  Mr.  Tbarlow  art  taken  from  Carthew's  Report 


•See  this  case 
in  6  Reports ; 
viz.  4  Mod. 
Mod.  19.  S  C* 
S91.ofM.3W. 
Bil.  S  W.  & 
cascfrnpCin^ 
Three  of  the 
**  traverse.** 
«>ftlie 
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Hi^rnsey,  \nB.  R.  Lord  Ch.  J.  Holt  held,  that  where  a      J76^ 
justice  of  peace  preseuts  a  highway  upon  his  W6»,  to  be       j^^^ 
out  of  repair,  there  the  parties  are  estopped  to  plead  "  that  y\ 

••  it  is  in  repair."    It  is  true  indeed,  that  the  other  Judges  wiLTsic  irr 
were  against  him  ;  and  held,  **  that  the    parties  might  justices. 
**  traverse  the  non-repairing,  though  the  presentment 
"  was  on  view." 

Mr.  Dunning^  4:ofUra,  argued  in  support  of  the  rule, 
that  the  justices  were  obliged  to  receive  the  traverse 
gencraUy;  and  that  the  defendant  hvidR  right  to  traverse 
the  ways  being  ofit  of  repair,  notwithstanding  that  the 
piesentment  was  made  by  the  justice  upon  his  own  view* 

The  words  of  the  5  Eliz.  c.  13,  §  9.  are  that  ••  every 
**  justice  of  peace  shall  have  authority,  upon  his  own 
*•  knowledge,  in  the  open  sessions,  to  make  presentment 
**  of  any  highway  not  well  and  sufficiently  repait«d  and 
" -amended, &c.  And  every  presentment  made  by  any 
"  such  justice  of  peace  upon  his  own  knowledge  as 
"  is  aforesaid,  shall  he  as  good  and  of  the  ^xi^Efbrce, 
"  strength  and  effect  in  the  law,  as  if  the  same  had  been 
"  presented^found  and  adjudged  fty  the  oath  <f  twelve  men. 

It  can  therefore  be  no  mom  than  equal  to  an  indictment, 
or  to  preaetttment  by  twelve  men  on  their  oaths :  both  of 
which  are  traversable  in  ail  points.  The  traverse  must 
apply  to  the  thing  presented  :  and  that  is  the  want  of  re* 
pair.  It  is  traversable  in  the  same  manner  as  indict- 
ments for  forcible  entries,  or  for  trespass:  that  is  'mall 
points. 

Serjeant  Hawkins's  own  opinion  is  in  point,  against  the 
•old  exposition  of  the  clause;  which  (by  the  way)  is  not 
to  be  found  in  the  books  referred  to  in  his  margin  t :  the  fSeefib.  i. 
statute  expressly  saves  to  every  person  that  shall  be  touched  p.  «it 
by  any  such  presentment,  *•  his  lawful  travehse  to 
the  same  presentment,  as  **  he  might  liave  upon  any  in* 
**  dictmentof  trespass  or  forcible  entry,  hy  the  laws  of  this 
.f  realm,  befoie  the  making  of  that  statute :"  and,  as  the 
Serjeant  thinks,  it  is  clear,  **  that  every  defendant  to  any 
'•  such  indictment  may  traverse  tlie  whol^ matter  allcdg-  r    i^aq  T 
**  ed  against  him.*'    I'herefore  he  ought  to  have  the  same  ^  ^ 

'  benefit,  in  the  present  case 

A  coroner's  inquest  finding  a  person  ye/a  de  se,  is  tra- 
versable. 

The  court  thought  proper  to  enlarge  the  rule, 
to  the  present  Trinity  term.  For,  it  appeared,  upon  a 
discussion  of  the  question,  at  the  bar,  and  on  the  bench, 
and  upon  inquiry  into  the  practice  in  difi'erent  counties, 
that  there  had  been  a  great  variety  6oM  o/ opinion 
and  PRACTICE  about  this  matter. 

Mr.  Justice  Wilmot  said,  that  a  notion  had 
long  prevailed,  and  seemed  to  be  countenanced  by  the 

Vol..  III.  T 
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\'^fy±       ^^^  books,  "  that  a  presentment  made. by  a  justice  of 

lr04..      4,  peace,  pursuant  to  5  Effz.  c  13.  §  p.  of  a  highway's 

^'^       **  being  out  of  repair,  could  not  be  controverted  as  to  the 

^'  "  /tfc^j  o/if«  being  out  of  repair  ;*  and  he  knew  that  the 

WILT8HI R  E  1j^^^  ^j.  jagtice  J6«ey  was  of  that  opinion,   and  thought 

ijrusTiCE^.  <«  that  the  statute  bad  trusted  the  eye  of  the  justice  with 

"  the  view  of  the  repair:*'  but  he  did  not  know,  he  said, 

of  way  judicial  diterminatioti  that  way.  And  he  had  always 

understood,  that  for  about  thirty  years  past,  the  notion 

and  practice  bad  been  contrary  :  and  for  his  ovn  part,  he 

understood  such  a  presentmeut  to  be  as  tn^versable  as  an 

indictment.    And  the  act  of  parliament  puts  it  upon  the 

same  foot :  for  the  woixl  *'  adjudged'  by  the  oath  of  twelve 

men,  nseans  nothing  more  ihRt\  found  by  a  grand  jury. 

The  words  of  this  act  can  only  apply  to  the  repair :  and 

the  traverse  puts  the  fast  of  its  sufficiency  immediately 

IB  issue. 

Mr.  Justice  Yates  observed,  that  there  is  no 
jurisdiction  in  this  kingdom,  where  a  defendant  can  be 
t  v.  Rex  V.    convicted  unheard.f 

Roupel,  Tr.  And  Lord  Mansfield  tboaght  the  reasons  for 

h^k.  p^nt-  ^^  ^^^"8  travertahkt  to  be  very  strong, 
fid  at  alMt   ^  'I'be  EuiiE  was  enlarged* 

k^'  j^Jf'"«  *     And— 

^awdjr^boiise.  j^^j^  MANSFiEtn  now  declared  (generally  and 

without  saying  more,)  that  they  were  all  of  opinion,  that 
**  a  mandamus  should  go,  commanding  the  justices  to 
'*  recei v  e  and  admit  a  general  traverse.'* 

Rule  made  absolute. 


VridRy,  stli  Baddeley  versus  Leppingwell.- 

of^J^vTRA  •^rHIS  was  an  action  of  trespass  for  breaking  and  enter- 
I-IUIJ.1764.  X    iDgtheplaintiff'sclose  called  the  Hop-ground.  The 
tautoMo  1^  defendant  pleads  ••  not  guilty ;"  and  also  ajustilScationof 
collected  from  bis  entry,  under  a  grant  in  fee  from  Thomas  Ashurst^eiq. 
the  whole  of  lord  of  the  manor  of /^ediyigAam-borough  in  Essex^mzde 
IIm  will.         to  him  on  lOth  December  1761 ,  by  his  steward ,  at  a  court- 
ed 3  Dti.B.   baron ;  to  hold  the  said  close  to  him  and  his  heirs,  by  copy 
I^Durn.  14       of  court-roll,  according  to  the  custom  of  the  manor.  The 
%9$'}'     '      plaintiff,  in  her  replication,  admits  that  Thomat  Ashuret^ 
y      /  ^  J  ,    ,       esq.  was  lord  ofthen.anorof  if.  and  was  seised  in  fee  of 
^^^  6  ^/u^<'<^      the  close  :  but  alledgestbat  at  a  court  of  the  said  manor 
r^.  ^      V  V'  Q      .holden  upon  the  3d  of  Jut^  1764,  he  made  a  prior  grant 
'^^C    /r^^<^^^f  it  to  the  plaintiff  and  one  Ellen  Baddeie^  her  sister; 
(//-  to  bold  in  coparcenary,  by  copy  of  court-roll :  and  that 

2,  C  ^     '^^         JBifcndied;  and  thereupon,  at  a  subsequent  court,  the 
"^  lord  granted  her  moiety  to  the  plaintiff  in  fee,  and  she 

was  admitted  thereto  on  25th  June,  1756  and  so  became 
^e  seised,    I'he  defendant^  in  bis  rejoinder^  alladges. 
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that  the  lord  htd  made  a  former  grant  to  Thomas  Ives,  in  1764. 
fee;  who  died;  and  the  premistil  thereupon  descended  3  i^Dp£|,  ,^7 
to  Thomas  IvesM^  nephew  and  heir ;  who  conveyed  the 
same  to  him  the  defendant,  and  traverses  the  grant 
alledged  in  the  replication  to  have  been  made  by  Thomat 
Ashmrst,  esq.  to  tne.plaintifr  and  her  sister  EUen  Baddeley, 
in  manner  aad  form  as  in  and  by  the  replication  is  alledg- 
ed. And  upon  this  traverse  of  the  gbant  alledged  in 
the  replication,  iuue  is  joined. 

Tb^ cause  was  tried  attiie  Essex  assizes,  before  Mr. 
JyiMice  JBnihunt :  and  a  special  case  was  stated  to  the 
following  etfect. 

The  trespass  being  proved,  upon  the  first  issue  taken 
upon  the  plea  of  not  guilty,  the  case  (upon  the  second  * 
issue)  appeared  to  be- 
That  Thomas  Ives  was  seifeed  in  fee  of  the  place  where  it 
uras  committed  ;  and  that  he  surrendered  it  to  the  use  of 
bis  will,  and  then  made  his  will,  and  died  :  which  will 
was  as  follows — "  In  the  name  of  God :  amen.  I  Thomas 
^  Ives  of  Castle- Hedirtgham  in  the  comity  of  Essex  victu- 
*'  allcr,  being,  &c.  do  make,  &c.  I  give  and  bequeath 
^*  unto  Clement  Boreham  t>1il^wheige  in  tire  s^id  county 
**  of  Essex  victualler,  the  house  I  now  live  in,  situate  and 
'*  being  in  Castle-Hedihgham  aforesaid,  and  called  or 
^*  known  by  the  name  or  sign  of  the  Coek^  for  nnd  during 
**^  the  term  of  his  natural  Ujii  he  faying  therbout 
**  yearly  ana  every  year,  by  half-yearly  payments, /orfjr - 
*'  shidlingsafear  to  Robert  Boreham  my  grandson  :  and  L 
*'  after  the  decease  of  the  aforesaid  Clemetn  Boreham,  t6 
'**  be  equally  divided  to  Robert  Boreham^  Sabill  Borefiam^ 
**  and  Jeremiah  Boreham^  the  children  of  Robert  Bortham 
**  deceased.  Item.  I  pive  and  bequeath  m^  fSTD  cqwfAo/^ 
••  tefiemerUs  now  in  thfe  tenure  br  occupation  of  Eaisiard 
^'  .Tfgi)&oazi\i\£Uxab^  SaUtL  widow,  beiny  in  Ca^le- 
**  Um^ham  atoreggyd.  to  Wa^i  Boreham^  the  dauejuer 
**  of  Elizabeth  Boreham  wkiwv ;  aii^jpgyiVig  TtiEaEovT 
*'  fanwuttiimi^sa ffiiat to  her  sUter  Eiixabelh  Boreham. 
^  lieOi,  th«  mny  prands  that  my  daughter  Elizabeth^ 
*'  JBofrAmi^aforetoid  has  of  mine,  1  give  to  Jnne  Boreham 
''  and  Manf  BonAmm  my  i^iid-^iaughters :  to  wit,  52dl. 
**  a^^i^e  ghotte  and  sbsxt  alike.  Item,  I  give  and  beq^eatii 
"  to  my  brother  John  Ives  501.  ahd  tk>  also  acquit  Mkn  of 
*'  a  tme  I  hare  tmd^r  ))mt4  for  501.  more.  Item,  I  give 
'*  to  the  children  of  /aAn  Sariersmrth  that  he  had  by 
'*  )lia  Arsi  wMk,  154.  titim,  I  giy&  10  Sander  WntforSs 
^  thre^ehiMndnflfteen  poinds.  My  mind  and  wilt  is, 
^*  tbat  what1e|faci«a  I  taat^e  htrein  given»  shall  not  be 
*'  paid  till  ftfbar  the  decease  of  me Md  my  wtfe^  and  three 
^  Aonths  eINeU  And  lastlv,  I  Ao  ft^6by  nemtnate,  make 
tod  Appoiid;  my  laid  Wife,  ^UjUMM  B^reh«ia  ftforeaaid. 
T  2 
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176s.      "  ^"^  •^^*'*  ^V'*»  executrix  and  executors  of  this  my  will. 
BADDELKY  "  ^"  Witness  wbereof,&c.  the  3d  day  of  December  1740. 

y^  •*  Thoma$Iv€s*J 

x.EPp'iNG-      T^^^^  the  estate  devised  by  the  will  of  the  said  Thomai 
WELL.      i«^«  to  S^rraA  BoreAoni  consisted  of  two  cottages  and  tht 
HO^  GROV^Hii  in  question  \  and  was,  at   the  time  of  his 
death  of  the  yearfy  value  of  five  pounds  and  six  shUlings. 

That  at  a  court*barou  holden  for  the  manor  of  Heding" 
A^m-boroueh  on  4th  April  1743,  Sarah  Boreham  was  ad- 
mitted to  the  said  premises,  {prout  the  admission  ;)  and 
made  a  surrender  to  the  use  of  her  will ;  and  afterwards 
devised  the  same  [proiU  the  will  ;)  and  died. 

That  at  a  court-baron  holden  for  the  said  manor  on 
17th  Juiie  1747,  Elizabeth  Boreham  Vf2a  admitted,  (prou/ 
that  admission.) 

That  at  a  court*baron  holden  for  the  said  manor  on 
the  3d  July  1754,  the  plaintifi'  and  her  sister  EUen  were 
admitted  to  the  premises  in  question,  (prout  that  admis-' 
sion.) 

The  defendant  claimed  under  Thomas  Ives^  the  son  of 
John  Ives  who  was  brother  and  heir  (according  to  the 
^custom)  to    Thomas  Ives  the  testator;  and  at   a  court 
£   1535    J  holden  on   10th  December  1761,  was   admitted   to  the 
premises  in  question,  {prout  his  admission.) 
The  questions  submitted  so  the  court  were — 
Ist.  Whether  Sarah  Boreham  took  an  estate  in  fee, 
or  for  life  otUy,  under  the  will  of  Thomas  Ives. 

2dly.  Ip  she  took  an  estate  for  life  only,  then  whether 
the  defendant  could  take  advantage  thereof,  on  the  issue 
joined  upon  these  pleadings. 

Mr.  Le^h  argued  for  the  plaintiff:  Mr.  Ashhurst,  for 
the  defendant. 

Mr.  Leigh  insisted  (upon  the  1st  question)  that  Sarah 
Boreham  took  an  estate  in  /ee,  under  this  devise  of  the 
tenements  **  to  her,  <Ae  fating  thereout  forty  shillings  a 
**jfear  to  her  sister  Elizabeth  BorehamJ* 
[1  Boniiq*         For  where  a  testator  lays  such  a  charge  upon  the  estate 
160.]  devised  as  may  render  it,  by  any  possibility  (even  though 

not  within  probability)  a  burthen  instead  ot  a  benefit*to*tne 
devisee,  in  any  year ;  the  devisee  shall  take  in  fee:  other- 
wise, indeed,  if  the  payment  is  only  directed  to  be  made 
out  of  the  rents  and  profits. 

Now  in  the  present  case,  Sarah  the  devisee  may  be  a 

loser  by  the  devise,  unless  she  takes  a  fee:  for,  the  annuity 

charged  upon  her  is  not  restrained  to  Sarah's  own  lifeg>^ 

^^C^^^  37)  li/ .  ^"^  i*  *  continuing  annuity.  And  as  the  testator  intended; 

^        /  that  the  annuity  to  her  sister  Elizabeth  should  continue 

durmg  ElizabetKs  whole  life,  he  certainly  meant  to  devise 

.  a  fee  to  Sarah  vf{\o  was  charged  with  the  payment  of  it. 

And  this  intention  with  regard  to  the  present  device  is 
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strengthened  by  bis  heit^gexplkit  m  tbe  fprmer  demise  to      17'64. 
Clermnt  Borekam  **for  and  during  ike  term  of  his  natural  B^DDJ^if^Y 
•*  life;  he  paying  thereout  yearly  and  every  year  40s.  a         ^^ 
*•  year  toRilbert  Boreham:**  wherdas  he  adds  no  such  j^bppiwg- 
res^rictive  words  to  this  devise  to  Sarah.  well/ 

He  said  it  was  not  necessary  to  cite  cases;  because  the 
principle  is  clear,  (though  they  might  differ  in  the  appKca-' 
tion  01  it,)  and  all  the  cases  prove  it.  However,  he  would 
mention  one,  if  point:  which  was  thzttif  Reed  v.  Nation^ 
in  2  Mod.  25.  a  devise  '*  to  R.  upon  this  condition,  that 
**  he  pay  unto  his  two  sisters  5l.  a  year:*'  and  the  houses 
were  worth  161.  per  annum.  This  was  holden  to  be  a 
fee:  for,  "  if  there  be  a  pombility  of  a  loss,  (though  not  p  -  ^^^  -. 
*•  very  probable  that  the  devisee  may  be  damnified,)  it  L  ^^^^  J 
**  shall  be  construed  a  fee.  If  J.  devise  lOOl.  per  annum 
**  to  B.  paying  20s.  it  is  not  likely  that  the  devisee  should 
"  be  clamnified ;  but  it  is  pofnfrAt  he  may."  And  judg* 
ment  was  given  accordingly. 

2d  Question^But  supposing  that  we  were  to  fail  in  > 
this  first  point,  yet  as  this  is  a  mere possessort/  action,  it  is 
enough  for  the  plaintiff,  if  she  can  destroy  the  defendant's 
title:  it  is  not  necessary,  in  a  mere  possessory  action,  for 
the  plaintiff  tq  set  out  a  title,  unless  he  is  obliged  to  it 
by  the  defendant's  setting  out  one  in  himself:  which  the 
defendant  has  not  done  in  the  present  case.  He  says  in- 
deed in  his  rejoinder,  **  that  the  lord  made  a  prior  grant 
"  to  Thomas  Ives;  whose  heir  couveyed  to  him."  But 
this  ought  to  have  been  specially  pleaded:  whereas^ 
here,  he  has  only  traversed  the  lord's  grant  to  the  plain- 
tiff; by  which  traverse  of  the  grairf,  only  the  legal  opera-' 
tion  of  the  grant  itself  is  put  in  issue ;  not  the  title  of  the 
plaintiff.  He  can  not,  upon  this  traverse,  go  into  the  title 
of  Thomas  Ivesy  or  give  evidence  of  any  thing  foreign  and 
extrinsic  to  the  point  in  issue.  If  be  would  have  done 
this,  he  should  have  pleaded  the  matter  specially.  But 
upon  t\\Q  present  issue,  the  plaintiff  could  not  tell  how  to 
direct  his  evidence:  for,  the  defendant  mip^ht  as  well 
claim  under  any  other  person,  as  under  Thofnas  Ives, 
The  defendant  could  no  more  go  intp  title,  upon  this  tra- 
verse, than  be  could  have  done  upon  the  general  issue. 
In  Ilobart  7*2.  Uumberton  v.  //otrgtV,  issue  was  taken  upon 
the  seisin  of  Thomas  Howgil:  and  tbe  jury  found  that 
"  Thomas  had  made  a  feoffment  to  John  Howgil;**  but 
added — "  that  it  was  made  by  covin,  to  defraud  the  piain- 
••  tiff  and  other  creditors."  It  was  judged  for  the  plain- 
tiff: for,  Thomai  remained  still  seised,  as  to  the  creditors, 
notwithstanding  the  feoffment.  But  if  the  issue  had  been  , 
taken  directly,  "  infeoffed  or  not  inftqffed**  it  had  been 
found  against  the  plaintiff.  For,  in  that  case,  he  must 
^void  the  feoffment,  by  covin  especially  pleaded  ;  for,  it  ia 
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a  feoflFmeRt,  tiel  gtiiel :  as,  you  can  not  plead  **  non  eti 
**  factum**  generally^  upon  the  statute  of  usury/  or 
the  statute  of  sheriffs.  But  here  (says  the  book) 
the  issue  is  geirrro/,  **  $€ked  or  not  seised  by  the  feoif- 
**  ment;"  and  therefore  the  tovin  may  be  given  mevi* 
denee,  when  the  feoffment  is  given*  in  evidence^    So  in 

\  the  present  case,  the  issue  being  taken  on  the  grants  it 

was  enough  for  us,  to  prove  the  admission,  as  stated  in  our 
replication :  which  we  did  prove.  If  the  ()^fendant  couki 
have  invalidated  it,  that  ought  to  have  been  done  by 
fecial  pleading. 

Mr.  AsAhurst^  contra. 

f  1537  3  ^^^'  '^^^  intention  of  the  testator  is  indeed  a  general 
rule  for  the  construction  of  wills,  in  cases,  whei^  it  is 
plain,  and  clear,  and  positive,  and  excludes  every  other 
implication  :  but  an  heir  at  law  shall  not  be  disinherited 
without  an  absolute  necessary  implication.  Faughan  262. 
Gardner  v.  Sheldon. 

It  is  true,  that  where  the  devisee  is  charged  with  the 
payment  of  a  sum  in  gross,  he  shall  have  a  fee,  though  the 
estate  be  not  devised  to  him  ^  and  his  heirs  :*'  but  if  it  be 
,aa  annual  payment  out  of  the  thing  devised,  it  will  not 
create  a  fee,  without  apt  words;  because  the  devisee  can 
not  lose  by  the  devise.  This  distinction  is  laid  down  in 
CrOt  Car,  458,  159.  AnaUy  v.  Chapmbn,  and  in  CoHier*» 
case,  ()  Co.  Id.  And  here  the  value  of  the  thing  devised 
is  dl.  6s.  per  annum  ;  and  the  charge  is  only  40sw  per  a;i- 
mm*  So  thnt  the  devisee  may  pay  it  out  of  the  profits, 
and  is  sure  to  have  no  loss.    And  Collier's  case  is  most  ex- 

Eressly  in  point,  **  that  this  is  but  an  estate  for  life.'* 
ut  the  very  words  of  this  will  are  as  explicit  as  possi- 
ble—" she  paying  thkheout."  Which  circumstance 
distinguishes  this  case  from  that  o{Reed  v.  Hatton,  where 
the  words  only  were  "  that  he  pay  unto  his  two  sisters  5l. 
"  a  year;"  (not  saying,  ••  out  of  the  profits.*')  Possibly,, 
that  case  might  have  been  so  circumstanced,  that  the 
devisee  stood  a  chance  of  being  a  loser:  here  she  certainly 
could  not.  In  the  former  devise  to  Clement  Boreham,  the 
testator  eipresse*  bis  intention*'  that  it  should  be  only  for 
'*  his  life:'*  and  the  two  clauses  being  exactly  similar, 
must  be  construed  both  alike.  There  is  nothing  in  this 
will,  from  whence  it  can  be  inferred  that  tlie  testator 
intended  that  the  annuity  which  Sarah  is  to  pay  to 
Elizabeth  Boreham  should  continue  during  ElizabetVs  life* 
The  contrary  seems  rather  to  be  implied :  for,  the  testator 
gives  a  like  annuity  to  his^  grandson  Robert  Boreham^  in 
the  same  words,  out  of  Clement  Boreham's  house  whieh 
he  has  expressly  devised  to  Clement  for  life  only*  And  it 
does  not.  clearly  appear,  that  Robert  Boreham^  who 
was  to  have  a  share  in  the  reversion  after  Chmietd^s 
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deiLth,  wa»   the  sum  penoo  8»  fieier/  JBoneAam  the      1764. 

.  2d  Question — It  •»  objeated,  that  upon  this  iraverH,         ^^ 
notbing.but  the  rffeci  of  the  great  caa  be  oonlroYerted.  i^ppi  nq* 

But  tbe  pleadii^  in  caaaa  of  copv^oUi  is  different  from     ^^^i^ 
th9  pleadings  in  cases  of  freehoida.    A  copyholder  has, 
in  the  eye  of  the  iaw»  only  an  estate  at  will ;  and  io  plead-* 
iog*  he  may  alledge  an  admittance  as  a  grant    But  they 
lind  is  only  an  iiutrument:  he  can  only  transfer  an  estate 
according  io  the  surrender,  and  according  to  bis  autho- 1^    1559   } 
rity.    He  can  not  vary  in  pereon,  estate,  tenure,  or  in  any 
otb^r  collateral  points :  if  he  exceeds  bis  authority,  his 
.  sidmittance  if»  good  only  pro  taujbQ*     CqM$  CumpUtt 
CamhoHir,  p.  52, 53.  §  41 » 

mow  if  Sarah  Borekam  was  (as  if e  say  she  was)  only 
teaant  for  life,  she  than  had  no  estate  wbieh  she  oonld 
devise  at  her  death;  but  immediately  upon  her  death, 
the  heir  of  the  testator  Thamoi  Ivet  became  intitled  to  the 
r^veesiofi.  Consequently  the  admission  of  the  plaintiff 
and  her  sister  EIUh  (mentioned  in  the  repiicatioo)  of  the 
9i^July  1754,  is  in  e^ject  a  grant  oi  nothings  Tkie  defen* 
dan  tin  his  rejoinder  therefore  denm,  that  tiie  lord  then 
granlec^tbe  estate  in  manner  and  form  as  is  aliedged  by 
the  replication ;  and  shews  a  title  in  himself,  inconsistent 
witb*it.  He  was  obliged  either  to  admit  that  title,  and 
derive  under  it;  or  to  trmvene  it*  And  having  ti-aversed 
the  plaintiifs,  be  properly  sets  up  his  owu«  This  admits 
tance  was  not,  in  fact,  a  grant  of  the  thing  itself; 
it  is  incumbent  upon  the  plaintiff^  to  shew  that  it  amounts 
to  a  grant,  in  point  of  law* 
*  1  ue  case  of  Humberton  r.  Howgil  in  Hoh.  72.  is  distin* 
guishable  from  this  case:  for,  there  the  feoffment  was 
Dot  void,  but  only  voidable:  it  would  operate  between 
the  feotfor.  and  feoffee,  though  not  to  den-aud  creditors. 
But  where  the  feofl'ment.is  absolutely  void,  it  may  be 
given  in  evidence  upon  a  plea  of  non  feoffavit:  Bra,  Ahr. 
Title  General  Issue,  p.  73.  expressly.  So,  if  a  bond  is  void, 
l^  the  bond  of  a  feme-covert,)  this  may  be  given  in  evi^ 
dence,  upon  "  non  est  factum'^  pleaded :  but  not  where 
voidable  only,  (as  the  bond  of  an  infant)  So  here,  the 
admission  is  a  nullity -,  it  is  no  grant  at  all;,  (for  tbe  party 
admitted  had  no  right:)  therefore  the  defendant  may 
with  proprietv  say,  ''  that  tbe  lord  luade  no  such 
•'  £rant." 

As  ttie  plaintiff,  beiog  a  copyholder,  could  not  plead  a 
title,  but  could  ouly  plead  it  as  a  gra,ntfrom  the  lord,  the   ' 
defendant  could  only  ti-averse  the  grant. 

Mr.  JjsigK  in  reply.*^ 

.1st.  Insisted  that  tbe  diarge  of  the  annuity  to  Minu^ 
beik  might,  bev^  coBlimied /oji^^r  ^Aoa  Sarah^s  lifi;:  and 
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1764*      therefore  the  devise  ipight  have  been  prejudicial  to  Sarah^ 

BABDSLBT  ^D^tead  of  beneficial^  if  it  was  to  be  construed  only  a  l^e* 

^^         estate.    And  he  relied  upon  the  case  of  Amhy  v.  Caap' 

i«BFP*iNG-  ^'^^^  i"  ^'0*  ^^''^  l-'>7*  (which,  be  said,  proved  stFongI/ 

iivsiiL.      ^^'^  hin^f)  and  on  that  of  Rted  v.  Hatton,  in  ^  Mod.^o^ 

and  dlso    now    added  another,    Lfe  v.  Stephens  et  al* 

/s  Shower  4^).   where  a  devise  to  James,  conditionalljr, 

y*  that  he  shall  allow  to  Nichelm,  meat,  drink,  apparel, 

y*  washiDg,  and  lodging  during  his  natural  life,"  wasrad- 

[   1539    Jrjudged  a  fee.    So  the  present  devise  was  intended,  he 

said,  as  a  provision  for  both  sisters ;  and  it  was  not  meant 

that  the  annuity  should  cease  upon  the  death  of  Sarah  r 

and  it  was  payable  .oir#  of  the  ektaie^  not  out  of  the  rents 

and  profitSb    In  that  case  of  Let  v.  Stephens  et  al*.     Pern*  , 

htrton  took  a  diversity  between   those  cases  where  the 

money  to  be  paid  was  somewhat  gmn/ecf  and  secured  before 

the  death  of  ike  testator ;  and  those  where  the  charge  is  laid 

BY  the  testator  on  the  devisee. 

2dly.  The  defendant  could  not  put  the  plaintiff  to  shew 
any  other  title  than  the  grant  of  the  lord.  In  a  possessory 
action,  a  defendant  can  not  drive  ^  plaintiff  to  ahew  8 
title,  without  first  shewing  one  in  himself. 

The  difi'erence  of  pleading,  in  case  of  freehold  and  in 
case  of  copy  hold,  is  only  in  point  of  form. 

This  grant  of  the  lord  is  not  void.  And  the  defendant 
not  having  pleaded  any  bar  to  it,  he  can  not  give  any  in 
evidence*  This  grant  cannot  be  compared  to  the  bond  or 
to  the  feoffment  of  a  feme  covert:  for,  they  are  absolute 
Bultities ;  but  this  is  not. 

The  case  of  Humbertou  v.  Howgily  in  Hob*  1^  is  in  ^ 
point. 

Lord  Mansfield  was  gone;  and  Mr.  Justice 
Dbkison  absent :  and  the  other  two  judges  having  some 
little  doubt  on  the  firet  point,  though  none  on  the  second, 
took  time  till  Monday  to  consider  of  it.  And  on  Monday 
the  9th  of  July^ 

Mr.  JusticeWiLMOT  declared  their  opinion  in 
favour  of  the  piaiutifl.  He  premised,  that  there  was  an 
apparent  incdinsisteney  in  the  state  of  the  case,  as  it  stands- 
drawn  up  for  the  opinion  nf  the  court ;  for,  upon  the  face 
q(  the  stated  i^we^  it  appears  that  Thomas  Ives  the  devi- 
sor left  a  daughter  and  grand^daughiers;  and  that  die 
plaintiff  is  grand-daughter  to  him ;  and  that  the  title  is  in 
her  as  his  heir  at  law,  or  at  least  can  not  be  in  the  defcn^ 
dant  as  claiming  under  Thomas  Ives  as  bi>s  heir  at  law: 
for,  SaraKs  mother,  Elizabeth  Boreham^  was  the  testator's 
own  daughCer ;  and  here  is  no  mention  of  any  custom  to 
exclude  females;  nor  did  he  ever  hear  of  such  a  cUatom^ 
he  said,  in  any  manor.  And  yet  it  is  admitted  upon  the 
case,  **  thsit  John  Ives,  the  testator's  brother,  was  btshek 
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"^according  to. the  custom :"   and  the  dtfendant  claimd      1764. 
under  him  as  being  so.     But  if  id  fact  be  was  not  so,  b^ddei^ey 
there  seems  to  be  an  end  of  the  defeodaot's  pretensions.  y^ 

*  However,  two  points  are»  by  the  case,  submitted  to  lepf'inck 
the  opinion  of  the  court :  ^  wsll. 

1st.  Whether  Sarah  BordUim  took  an  estate  in  fee^  or  * 
for  lift  only. 

^d.  Whether  (in  the  latter  case)  the  defendant  could 
take  advantage  of  it,  upon  this  is^ue  joined  upon  these 
pleadings.  . 

On  the  1st  point,  he  owned  that  he  had,  at  first,  had> 
some  doubt :  but  that  doubt  was  removed.  y 

The  plaintiff,  at  the  trial,  derived  her  title  under  the 
will  of  Thamae  Ives;  who  after  having  surrendered  to  the 
useofhis  will,  devised  to  Sarah  Bareham  infee,(9B  the 
{rfaintiff  insisted :)  which  Sarah  Boreham  was admitted,and 
Burrendered  to  the  use  of  her  will,  and  devised  the  estate 
to  her  sister  *  Elizabeth  Boreham  in  fee.  EHxabeth  mar- 
ried Baidrl^:  and  had  two  daughters  by  him,  viz*  the 
plaintiff  and  her  sister  EUen^  who  took  as  coparceners, 
and  were  admitted  accordingly ;  and  on  £i/(e»*s  death,  her 
moiety  descended  to.  the  plaintiff;  and  she  was  admitted 
to  it,  and  so  became  sole  seised. 

But  the  defendant  insisted  that  Thomas  Iv€s*s  devise  to 
Sarah  Boreham  gave  her  nothing  more  than  an  estate  for 
life:  and  consequently,  she  had  no  jpower  to  devise. 
And  he  makes  bis  claim  under  the  heir  at  law  (as  be  is 
Stated  to  be)  of  Thomas  Ives  the  devisor. 

The  plaintiff's  counsel  insisted  that  the  devise  to 
SarahBoreham  must  be  construed  to  be  adevise  \i\fu  ;•  but 
even  if  it  was  not  so,  but  only  a  devise  to  her  for  life,  yet 
that  the/fic^  of  tbt  grant  to  the  plaintiff  and  her  sister  Ellen 
was  the  on/y  matter  now  in  issue;  and  the  defendant 
could  not,  under  these  pleadings,  take  advantage  of  the 
plaintiff's  want  of  title. 

The frst  question  is  the  material  point:  and  we  are  of 
opinion  "  that  Sarah  Boreham  took  an  estate  of  itJie^ 
.  **  ritanee:* 

The  short  of  the  case  is,  that  Thomas  Ites^  being  seised 
of  a  bouse,  and  of  two  copyhold  tenements,  and  having  a 
daughter  and  several  grand-children,  made  his  will,  and 
devised  the  house  to  Clement  Boreham  for  his  lifcy  he  pay- 
ing thereout  40s.  a  year  to  Robert  Boreham  the  testator's 
grandson;   and  after  Clement  Boreham^ s  decease,  to  be  [2 bi  Rep 
equally  divided  between  Robert^  Sabill,  zxxA  Jeremiah  ^S^-] 
Boreham,  the  children  of  Robert  Boreham  deceased,  (who  f    1 54 1    1 
were  bis  three  grand"<sons :)   and  he  gives  his  two  copy- 
bold  tenements  to  Sarah  JBoreAam,  she  paying  TUfiiiEOVT 
40fl»  a  year  to  her  sister  Elizabeth  Boreham.    Then  he  gives 
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1764.      ^*  ^  ^^<>  grand-daughters,  Anm  and  M^jy  Boreham^ 
BAUBKLBT  ^^  makeg  several  other  bequesto. 

V,  Mr.  Justice  WiLMor^  after  having  tfafus  stated 

the  will,  laid  down  this  general  position— **  that  the  in- 
**  tention  of  a  tqftator  is  to  be  collected  from  the  whok 
**  of  bis  will,  er  weeribm  teaiamenti ;  so  as  4o  leave  the 
"  mind  quite  satisfied  about  what  the  testator  meant s 
**  and  as  a  will  of  lands  must  be  in  writings  such  collec- 
**  tion  of  the  testator's  intention  must  be  founded  «poa 
"  the  urUing  itself:' 

This  is  the  principle.  The  oviy  difficulty  it  npon  the 
applicatum. 

jParticular  casei  serve  rather  to  obscure  and  confound, 
than  to  illuminate  questions  of  this  kind :  and  no  case  in 
the  books  exactly  tallies  with  the  pnssent.  Therefore  tbfi 
gentlemen  who  have  argued  this  case  have  acted  veiy 
properly  in  mentioning  only  a  few;  and  have  rigbtly  put 
it  upon  the  intention  of  the  testator. 

Now  I  collect  that  intentk>n  (he  sakl)  first,  from  the 
devise  to  Clement  Boreham ;  and  then»  from  the  devise  to 
Snrak  Boreham, 

He  devises  to  Clement^  expressly,  **  for  and  during  tie 
*'  term  of  his  natural  life ;  and ,  after  hie  deeeam^  to  Mbert 
"  Sabilly  and  Jeremiah  Boreham,'*  But  in  the  devise  to 
iSarm,  he  omits  the  words  *^  for  and  during  her  life:" 
which  words  it  mtist  be  supposed  he  would  have  vdetrtedf 
in  case  he  had  intended  to  give  her  only  an  estate  for 
life ;  because  he  had  just  before  done^so,  in  the  preceding 
devise  to  Clement.  It  is  plain,  that  by  giving  it  to  her 
generally^  without  having  any  such  restrictive  words,  as 
he  had  before  added  to  his  devise  to  Clement,  that  he 
meant  to  give  her  the  absolute  property :  he  meant  to 
devise  it  ut  bona  ft  catalla:  as  a  man  unacquainted  with 
the  law  might  vei^  naturally  do.  And  his  making  n» 
limitation  over,  in  this  devise  to  Sarah,  is  an  additional 
and  auxiliary  proof  of  his  intention  to  give  it  to  her^il^^o* 
htely.  But  the  material  circumstance  is  the  condition  he 
has  annexed  to  her  estate,  of  paying  an  annuity  to  her 
sister  Elizabeth  Boreham. 

It  is  objected, ''  that  he  has  expressly  directed  the  40s. 
**  a  year  to  her  sister  Elizabeth  to  be  paid  thebeoot;" 
and  it  is  urged,  *^  that  this  is  equivalent  to  ihakiog  it  pay- 
**  able  out  o/*rte  REyxs  amp  paoFiTS  "  And  I  think^it 
is  so.  iHereiore  tnis  isiior  to  be  consideredkasa  charge 
f  1549  ]  of  a  payment  of  a  sum  of  money  ingroes.  But,  by  a  sub* 
sequent  clause,  he  gives  4(ri.  (to  wit,  !20l.  a-piece)  to  two 
other  grand-<}augfaters,  absolutely*  Theiefore  he  probably 
meant  that  this  grand-daughter  EHxabeth  Boreham  sbouUi 
have  her  40b.  ay<^ar  upon  the  same  foot;  and  that  the  pro«- 
visiou  be  bad  thought  proper  to  make  for  her  tibQuld  pe  a 
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tatting  eue,  to  eontimue  during  her  life;  and  noi^  that  she 

sbould  be  left  to  starve,  ia  case  her  stister  Surah  should 

happen  to  die  before  her:*    and  consequently  be  roust 

have  intended  that -the  annuity  which  Sarah  wbb  to  pay 

k>  her  sister  Elizabeth  should  be  an  annuity  daring  the  hft 

cf  BUtabeth.   And  if  so,  then  it  follows,  that  this  charge 

oi  406.  ayear  to  jB/t2;a6etA  is  just  the  same  thing  as  ^t5«irr<»n 

M|g  an  annaity  ta  ier ;  though  it  is  put  iT>  the  form  ot  a  ^* .  F^'^'^^T* 

condition.    And  Mr.  AMiurst  very  candidly  admitted,  ^^^^jl^ 

that  if  this  was  an  annuity  /or  life  to  Elizabeth^  it  would 

make  it  a  devise  in  fee  to  Sarahs    And  as  this  could  not 

be  effeetoated  without  construing  the  inheritance  to  be 

given  to  Sarah^  it  raises  a  very  violent  presumption 

*'  that  the  testator  intended  her  an  estate  of  inheritance." 

He  just  mentioned,  in  delivering  this  part  of  his  opinion, 

the^ase  of  Shaw  and  ffeigh. 

But  the  case  that  comes  nearest  to  the  present,  be  said, 
though  not  exactly  up  to  it,  is  that  of  Read  v.  Hattam, 
%  Mod.  25.  Where  the  estate  waa  given  '*  upati  this  con- 
**  dition^  that  the  devisee  pay  unto  his  two  sisters  five 
^  pounds  a  year  :*'  and  here,  the  words  amctmt  to  a  eon-* 
dition  **  that  she  pay  her  sister  40s.  a  year.'*  Indeed  that 
witt  did  not  direct  it  to  be  paid  ''  thereout^''  as  tbia  does  : 
but  that  was  a  devise  upon  a  condition  to  pay  the  annuity ; 
(for  the  words  there  printed  in  a  difierent  letter  frcm  the 
lesft  of  die  case,  seem  to  be  the  very  identical  words  of 
John  Tho4cher*s  will.)  And  judgment  was  there  given  | 
for  the  defendant:  for  that  **  the  estate  being  limited  to  I 
**  the  devisee,  and  charged  with  payments  to  ,the  sisters] 
**  during  their  lives,  doth  plainly  prove  the  intention  of  the/ 
*^  testator  was,  that  the  devisee  should  have  an  estate 
**  in  fee  simple." 

Mr.  Aehhunt  endeavoured  to  answer  this  case  by  that  /j        ^ 

of  AnUtfi  V.  Chapnuin,  iw  !><».  d^r.  157.    Where  nilliam^ t^^ /< u>^  ^U^ 
Lock^  being  ^uAcf  in  an  obligation  **that  401.  should  be  J^^^t^^^t/^:^ 
"  paid  annually  to  his  wife  during  her  life,*'  made  Ms   y^^\^  t^ 
will,  and  devised  to  his^sons;  and  added,  that  his  devise/i^^  >c^  ^t^ 
to  them  was  to  this  purpose,  '*that  they  all  shall  hesit    m  /w,  ' 

•*  part  and  part-alike,  going  out  of  all  his  houses  and  *^  t^^  2.^^^*- 
•*  lands,  towards  the  payment  of  my  wife's  401.  per  annum  ^  - 

*^  doring  her  life,  which  I  am  bound  to  pay:  and  which 
'*  of  my  sons  refuse  to  bear  their  part,  I  will  that  he  or 
"  they  shall  enjoy  no  pari  of  my  bequest  given  unto 
'*  them ;  but  my  gift  given  unto  them  sbaU  go  to  ilie 
"  rest  of  my  well-willing  sons." 

The  true  answer  to  that  case  is,  that  the  charge  to  the  ^     ^  ^ao  -■ 
wife  is  not  imposed  6y  the  vcUi;  but  the  will  gives  it  an  L     *'^*^  J 
additional  security :   for,  the    testator   stood  previously 
bound  te  pay  the  annuity. 

Mr.  dshhuirst  also  eontc^nded,  tS^at  the  annuity  payable 
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1764*      ^^  Elizahak  Boreham  would  determine  upon  the  death  of 
BADDELET  ^^''^  BorfAaiiy  the  devisee;  in    the  same  manner  as 
Y.         Robert  BorehanCt  annuity  would   determine  upon  the 
lepp/ng-    <l^th  of  Clement. 
WELL.  ^"*'  Clemeifs  death  only  changed  Roberts  annuity  into 

an  interest  in  a  third   part  of  the  estate;  for,  Robert 
Boreham  the  annuitant  upon  Clement,  and  Robert  Bore^ 
ham  one  of  the  three  reversioners  after  Ciemenfa  decease^ 
seem  to  be  the  same  person.    But  if  not,  yet  still  there  is 
a  great  difference  between  the  two  devises.    The  devise 
to  Clement  was  eipress/y  for  his  life -.  the  devise  to  Sarah 
bad  no  such  restrictive  words.    1  think  the  testator  did 
not  intend   that  EHzabetVs  annuity  should  drop  with 
*  ridepoft.   ISaraKs  life:*   if  he  had  intended  that,  he  would  have 
See  p.  i54«.    expressed  himself  otherwise  than  he  has  done, 
m  maipne.         ^  ^  ^11  events,  the  plaintiff  seems  intitled  to  the  estate- 
On  the  ^A  point-*The  case  is  extremely  clear.    It  de- 
pends upon  the  nature  of  copyhold  estates. 
[4  Co.  M.  b.       Formerly,  copyhold  estates  were  made  tenancies  at 
U.  Raym.      uill;  a  middie  estate  between  freeholders  and  villains:  at 
1^51]  length,  they  acquired  stability,  by  custom.    The  lord  is 

not  intitled' to  his  fine,  till  admittance:  but  the  admttance 
♦V.pwt  1958.  is  merely*  ybrm.  On  a  surrender  of  a  copyhold,  the  estate 
Noden  v.         remains  in  the  surrenderer, .  till  admittance.    The  lord,  by 
f^hs*^  *'•  the  custom,  has  only  a  customary  power  to  make  admit- 
1766  accord.  ^^"^^    secundum  formam    et  effectum  sursum'redditionis ; 
[Actus  legi-    ^^^  therefore  it  is  not  like  the  case  of  feoffees  to  uses,  at 
timi  noo  red-  common  law.    And  althouoh   the  lord  grant   the  land 
piuDt  raodum.  over  by  copy  to  another,  this  is  all  without  any  war- 
Mn  oin         ^^^''       '  notwithstanding  this,  thelord  may  make  ad- 
'^         mittance  according  to  the  surrender ;  and  this  shall  be 
good;  and  he  who  is  admitted  shall  be  in,  h^  him  who 
made  the  surrender.    The  estate  must  be  according  to  the 
surrender,  and  not  according  to  the  admittance.    I'his  is  a 
known  and  common  doctrine;  and  is  laid  down  fully,  in 
Coke's  Copyhold  Cases,  4  Co.  ^.  b. 

The  present  admittance  was  upon  a  descent:  for,  the 
plaintiff  and  her  sister  Ellen  held  in  coparcenary.  Ttie 
defendant  could  traverse  nothing  here,  but  the  grant 
(^  IM4  ]]  which  the  plaintiff  had  alledged  in  her  replication. 
And  f^*she  was  not  heir,  the  admittance  of  her,  as  such, 
is  void. 

He  then  stated,  at  large,  the  case  of  Humlerton  ▼. 
Howgil,  in  Hob.  72,  and  observed  that  there  is  a  material 
difference  between  ^  feoffment  dXkA  a  grant.  In  a  feoffment, 
the  livery  is  a  material  part,  and  transfers  the  posses- 
sion. It  another  person  was  in  possession^  both  the 
feoffment  and  livery  would  be  void;  even  though  the 
feo^ment  was  by  deed.  And  Mr.  Ashhunt^s  case  (cited 
out  of  Bro.  Apr.  General  Issue  73,)  applies  to  thisj^*'  that 
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**  wherea  feoffment  is  totally  void,\\t  m^y  be  given  in      1764* 
**  evidence  upon  a  plea  of  tion  feoff aviL**  ^    baddelet 

•*  Non  concessit,'*  puts  the  0]b*£RATiON  of  the  grant  in  y^ 

question.  If  a  man  pleads  a  grant  from  the  crown  i^epfikg- 
uncfer  the  great  seal ;  and  the  other  pleads  **non  concessit  ;*  wei.l. 
in  this  case  the  letters  ]^atent  are  confessed ;  but  the  effect 
and  operation  of  them  is  denied :  the  effect  of  that  issue  of 
'*  non  concessit,^  is,  that  the  crown  had  nothing  in  the 
land;  or^that  the  tenements  did  not  passhy  the  letters 
patent  So  is  Htfnde's  esse  in  4  Co,  71.  b.  and  Edens 
case  in  6  Co.  15.  b.  expressly. 

A  grant  without  right  is  absqlutely  void. 

If  Sarah  took  a  fee  ujider  the  wilU  then  the  admission 
of  the  plaintiff  in  fee  is  good,  and  all  is  right :  but  if 
,  Sarah  took  only  an  estate  for  ii/e  under  the  will,  then 
the  grant  to  the  plaintiff  was  void,  and  the  grant  to 
the  defendant  Leppingwell  would  be  substantiated;  he 
claiming  under  the  heir  at  law  of  the  testator ;  and 
Leppingwell  would  not,  in  that  case,  be  a  wrong-doer. 

Therefore  if  it  had  rested  on  that,  I  should  thinl&  that 
the  validity  and  operation  of  the  grant  would  have  come  in 
question  upon  this  issue. 

On  the  other  hand,  if  shetook  an  estate  of  inheritance 
(as  we  hold  that  she  did.)  this  totally  varies  the  c^se. 
For,  then  the  plaintiff  had  a  good  title  under  her  devise 
and  the  subsequent  descent;  and  Leppingwell  couid  have 
none  under  the  heir  at  law  :  and  possession  alone  would 
be  sufficient  for  her  to  maintain  this  action  against  Lep- 
pingwell; though  it  would  not  have  been  so,  in  case  tne 
real  title  bad  been  in  Lq^ngwell. 

RULB— 

That  the  posted  he  delivered  to  tbepLAiK- 

TIFF. 

r    1545  1 
BiDLESOK,  Esq.  Administrator,  &c.  versus  Wuttel,   Toefday.  lOth 
£8Q.  ^       July  1764. 

rS  C  1  BIatIc 

UPON  Monday  the  8th  of  November  1762.  the  fol- ms]         7///^ 
lowing  question  came  before  the  court,  (upon  anj^fobsilif     jC^//f^ 
adjournment  ovei  from  the  preceding  Trinity  term ;)  viz.  reqninte  od  ^^  ^' 
"  Whether  the  plaintiff' iti  a  writ  of  error  brought  uponwjorof  a      ///Jt-t 
*•  a  judgment  obtained  in  an  action  of  debt  commencedi^^^^^^ 
•'  in  this  court,  upon  a  former  judgment  obtained  here  J^^i qq  j„dg. 
**  by  the  administrator-plaintiff's  intestate,  in  an  action  of  meot. 
**  debt  upona  bond  conditioned  for  the  payment  of  money 
"  otily,  (which  former judginent  was  confessed  bywar- 
**  rant  of  attomey,)v7^  or  was  not  obliged  to pu^in  baii* 
**  on  suing  out  such  writ  of  error;   upon  the  statute  of 
'*  3  /.  1.  c.  8  :*'  (for  )t  was  agreed  not  to  be  within  the 
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1764.      rtatutes  of  13  C.  3.  si.  2.  c. «.  or  16, 17  C.  ft.  c.  8.  which 
BIDLB80N    extends  only  to  writs  of  error  after  verditi, 

y.  The  rule  was  upon  the  administrator-ptaintiflT,  to  shew 

WHYT8L*    cause  why  the  return  of  the  writ  of  capias  ad  satkfawn*- 

[See  poft       dum  issued  in  this  c^ute  should  not  be  set  a$idit  omV  the 

^^r!!1^^^^*    i»roc««£if jf  ogfoijisl  the  bait  of  the  defendant  ^tfy^d,'' with 

fBa7%lo^i  corf* to  be  tatedbyMr.  Owens:  and  in  the  mean  time, 

V     *'  fuither  proceedings  to  be  stayed. 

The  case  was  this,  as  to  the  facts— The  administrator- 
plaintiflTs  intestate  bud  brought  an  action  of  debt  in 
this  court,  for  340i.  upon  a  bond  conditioned  for  pay* 
ment  of  money  onij  ;  and  obtained  judgment  for  the 
penalty,  fry  cOnvkssion,  upon  a  warrant  of  attorney 
given  for  that  purpose  ;  (so  that  there  was  no  bail  then 
put  in;)  and  afterwards  died.  Then  his  administrator  ^ 
(the  now  plaintiflT)  brought  a  second  action  of  debt ^  in  i\\\% 
court,  grounded  upon  that  Former  judgment  obtained 
by  his  intestate :  to  which  second  action  the  defendant 
putinbaii;  and  then  pleaded  *' that  the  intestate  had 
**  noT  bona  natabiUa^  Sfc.  and  therefore  the  preraga^ 
^  five  administration  was  votJ.*'  This  plea  was  o^er*- 
ruled, on  demurrer:  and  the  administrator  thereupon 
hadjudgment. 

Upon  this  frcofid  judgment,  the  defendant  brought  the 
present  writ  of  error;  without  entering  into  suck  a  to- 
eognitanee  as  is  reouired  by  3  J.  I.e.  8.  The  attorney  . 
for  the  plaintiff  (the  administrator)  conceiving  that  exe- 
cution was  not  stayed  by  this  writ  of  error,  for  want  of 
such  a  recognizance,  proceeded  to  get  the  en.  sa.  return* 
ed,  and  went  on  against  the  defendant's  bail,  in  the  same 
manner  as  if  no  writ  of  error  had  been  brought.  And 
the  question  was  **  whether  be  was  or  was  not  regulaa 
*•  in  so  doing." 
[  1546  J  The  words  of  3  J.  1.  c.  8.  (intitled  "  an  act  to  avoid 
"  unnecessary  delays  of  execution^l  are— ••  Thtt  no 
'*  execution  shall  be  stayed  or  delayra  upon  or  by  any 
**  writ  of  error  or  supersedeas  thereupon  to  be  sued,  for 
'*  reversing  any  judgment  in  any  action  or  bill  of  debt 
••  ujwn  any  single  bondfof  debt^  6t  upon  any  obligation 
•*  with  condition  for  the  payment  of  money  only ^  or  upon 
*'  any  action  or  bill  of  debt /brre»^  or  upon  anu  contract, 
*•  sued  in  any  of  his  highness'a  courts  of  record  at  ffest^ 
**  minster,  or,  kc.  kc.  unlets  such  person  or  peraons  in 
«•  whose  name  or  names  such  writ  of  error  shall  be 
••  brought,  with  two  sufficient  sureties,  &c.  shall  first, 
•*  fcc.  be  bound,  Sfc.  hyrecognizanix',  Sfc.  to  prosecute  with 
.  **  effecl?  &c.  and  also  to  satisfy  and  pay,  kc.  all  and 
'*  aingular  the  debts,  damages  and  costs  upon  the  former 
**  judgment,  and  all  costs  and  damagfes  to  be  also  award* 
**  ed  lor  the  same  delaying  pf  execution." 
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.Mr.  Solicitor  General,  Sir ;  Fletcker  Notttm,  on  behalf      1764. 
of  the  plaintiff  in  error,  argued,  that  he  was  not  obliged  biblesok 
to  enter  into  anv  recognizance,  in  the  present  case ;  and         ^^ 
that  the  writ  of  error  (when  allowed)  being  a  supenedeai  x9urTUi» 
at  common    law,  the  plaintiff's  subsequent  proceedings 
were  consequently  irregular^  and  must  be  set  aside  as   ' 
being  so :  for,  this  was  not  within  any  of  the  four  cases 
specified  in  3  /.  1.     He  confined  himself  to  this  statute; 
lor  that  it  could  not,  he  said,  be  within   either  13  or 
13  C.  2.  because  it  was  not  after  verdict.    And  he  cited 
3  BuUtr.  53.  Gilling  v.  Baker^  as   an  authority  for  him 
upon  the  reason  of  it :  where  Mr.  Justice    Doddridge 
says,  **  that  debt  for  arrean^es  of  an  account  before 
^  auditors  is  clearly  out  of  this  statute  \for,  this  is  a  debt 
'*  grounded  upon  record."    Now,  so  is  the  present  debt  a 
debt  grounded  upon  record. 

He  added,  that  this  statute  of  3  .7. 1.  had  been  alwavs 
construed  strictly^  and  neven  extended  by  equity :  and  he 
urged,  that  there  was  the  less  reason  for  it  in  the  present 
case,  because  an  action  of  debt  brought  upon  a  former 
judgment  is  a  hard  and  oppressive  action,  and  ought  not 
to  be  encouraged. 

Therefore  he  prayed  to  make  the  rule  absolute. 

Mr.  Stowe  and  Mr.  Wallace,  contra,  on  behalf  of  the 
administrator,  (who  was  plaintiff  in  this  court,  and  de- 
fendant in  error,)  agreed  that  the  case  was  not  within 
the  statutes  of  ^3  &  16  C.  2.  because  there^had  been  no 
verdict  :hiit  they  in8isted,that  the  plaintiff  inerror was  wiih* 
tii3J.l.c*8»  And  that  the  plaintifi^s  proceedings  were 
not  'Stayed,  for  9ant  of  the  recognizance  which  ought  to 
bave  been  entered  into  as  is  directed  by  that  statute. 

They  said,  that  this  was  an  action  upon  a  coktract;  f   1547  1 
and  that  the  practice  was  to  enter  into  smh  recognizance^  ^ 

upon  suing  out  a  writ  of  error  to  reverse  a  judgment  in 
an  action  of  debt  t^n  a  former  judgment ;  and  they  cited 
and  relied  oii  two  cases ;  viz.  1  Lev.  260.  Sir  Theophilus 
Biddolph  V.  Temple t  and  Lucas,  281.  Hammond  r.  tVebb, 
B.R.HiL\G.l. 

They  denied,  that  this  act  ought  to  be  construed 
strictfy  and  not  equitably :  and  they  denied  that  there 
was  any  vexation  at  all  in  this  case:  because,  the  original 
'  piaintitf*  being  dead  after  the  first  judgment,  the  admi« 
nistrator  was  obliged  to  institute  some  process  to  revive 
its  and  Mti  method  was  i^er  than  Si  scire  facias  which 
might  have  occasioned  the  defendant  to  run  away,  and 
then  the  plaintiff  would  have  had  na  bail  at  all,  as  there 
was  none  in  the  first  ^action,  where  tlie  judgment  was 
confesud.  J&L 

Sir    Fletcher  N«^i^P'dbsdrvcd   upon   the    case  in 
1  Lev.  260.  That  if  it  was  not  a  contiact  in  its  original 
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W9YT6L. 


nature,  it  could  not  be  made  so  by  the  judgment  of  the 
court 

The  court  desired  to  b^  informed  of  the 
PRACTICE  ;  for  they  thought  it  a  caae  that  roust  very 
frequently  occur:  and  they  xlirected  the  master  to  look 
into  it. 

To  which  end,  it  was,  for  the  present,    a]>- 

JOURKED, 

Upon  Wednesday  526th  January  1763,  Lord  Mans- 
FisLD  communicated  to  the  bar,  and  particularly  to  the 
counsel  concerned  in  this  case,  that  this  matter  had 
been  considered  by  thexrourt,  and  been  very  carefully 
looked  into  during  the  recess,  particularly  by  Mr.  Jus- 
tice Denison;  and  that  it  appeared  to  be  a  vexaia 
qtia$tio;  and  had  been  differently  determined,  viz.  in 
10  ^1711.  B.  R.  **  that  there  should  be  mo  bail :  and  in 
••  2  G.  1.  C.  B.  temp.  Lord  Ch.  J.  King,  that  there 
"  SHOULD  BE  bail:'*  so  that  there  were,  upon  the  same 
point,  contrary  resolutions  of  the  ttco  courts. 

Therefore  this  court  intended  now  to  consult  all  the- 
judges :  because  it  is  a  very  wrong  thing  to  have  different 
rules  in  different  courts,  upon  the  same  act  of  parlia- 
ment. He  said,  that  it  had  been  agitated  in  C.  2.  time ; 
but  not  determined  till  10  Ann. 

Cur.  advisarevult. 
r    1348  1  ^^^^  Mansfield  now  delivered  the  opinion  of 

*^  the  court  upon  this  case ;  declaring,  at  the  same  time, 
that  the  opin\on  of  aU  the  judges  had  been  taken  upon  it. 
He  premised,  that  there  was  no  doubt  but  that,  in 
the  present  case,  the  original  action  require  bail.    But 
"  whether  there  ought  to  be  bail  on  the  writ  of  error 
'*  brought  upon  the  second  judgment  or  not,"   there  had 
been  different  opinions    in  the    two  courts,  of  King's 
Bench  and  Common  Pleas :  the  court  of  King's  Bench 
had  been  of  opinion  **,  that  bail  was  not  necessaiy  ;'  the 
Common  Pleas,  **  that  it  vasJ*    This  court  held  it  not  to 
^  S«e  S.C.  bat  be  necessary,  in  a  case  between  Goodwin  and  Goodtrin,* 
Doi  S.  P.  in     in  the  10th  of  Queen  June :  and  this  was  on  full  consi- 
lir^'  deration.    But  the    court  of  Common  Pleas  were  of  a 

Title  BiiT^'  different  opinion,  in  a  case  which  came  before  them  in, 
Ittterl.  p/si«  ^^^  Ch.  J.  Ki9i^*s  time,  between  Lepson  and  Anderson^ 
in  the  2d  of  Kmg  6. 1.  There  had  been  Judgment  in 
that  court,  in  an  action  of  debt  on  a  mutuatus,  brought 
there.  An  action  of  debt  was  brought  upon  Mo^  judg- 
ment; and  the  plaintiff  obtained  judgment  in  that  second 
action.  Upon  that  second  judgment,  a  writ  of  error  was 
brought :  and  the  question  before  them  was  **  whether 
**  there  should  be  bail  given  upon  bringing  that  writ  of 
''  error."  It  was  objected,  **  that  the  statute  of  3  J.  1. 
**  c.  8.  does  not  extend  to  writs  of  error  brought  ppon 
^' actions  of  debt  on  judgments:"*    And    it  was  urged. 
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that  the  statute  ought  to  be  literallif  construed ;  and  that       17()4. 

the  ;>rac/tVe  was  so.    The  court  o{ Common  Pteas  held,  b^dleoon 

"  that  the  CONTRACT  was  the  fomidation  of  the  whole;  ^  ^ 

•*  and  that  if  bail   might  be  required  in  the /i>«^  action,    wHYTEt 

*•  then  there  ought  to  be  bail  given  upon  bringing  the 

•'  writ  of  error :  and  therefore  they  were  of  opinion,  in 

"  that  case,  that  bail  ought  to  be  given.'"    And  they 

took  notice,    that    the   practice   was  not    settled;    for, 

this  court  did  no/,  in  such  cases,  require  bail ;  but  they 

did. 

All  the  judges  ivoip  hold  "  that  hail  is  not  requisite, 
'*  upon  bringing  a  writ  of  error  upon  a  judgment  in  an 
"action  of  debt  founded  upon  a  prior  judgment^^ 

For  they  hold— 1st,  That  the  contract  is  EXTiNcrisji- 
KD  by  the  first  judgment.  5^ily,  That  ^judgment  is  no 
contract,  nor  can  be  considered  in  the  tight  of  a  roii'> 
tract;  for  judicium  redditur  inintilum.  Sdly,  Another 
reason  why  bail  cannot  be  insisted  upon  is,  that  an  ac- 
tion of  debt  upon  z.  judgment  is  an  action  of  a  superior 
fiainre  to  an  action  of  debt  upon  bond,  or  any  of  the 
other  actions  particularly  specified  in  this  statute  of 
3  /.  1.  and  therefore  shall  not  he  included  in  it ;  agreeably 
to  the  reasoning  used  in  the  Archbishop  of  Canterbury  t  r  t  <  i  q  -i 
i-ase  in  2  Rep.  46.  b.  "  That  if  the  makers  of  the  statute  *"  *-^  -* 
**  bad  intended  that  it  should  have  extended  to  this 
*'  action  of  a  superior  nature  to  those  which  are  spe- 
**  cified  in  it,  they  would  have  hegan  with  it,  and 
*'  would  have  mentioned  it  prior  lo  tliose  of  an  inferior 
•*  nature."  4thly,  Another  reason  is,  that  this  statute 
ought  rather  to  he  taken  literaily^  than  extended.  IMiere 
was  a  case  of  Taylor  v.  Baker ^  in  M.  29  Cur.  2  ^.U.  (re- 
ported in  3  Kebie^  802.)  where  Holt^  upon  this  statute, 
prayed  bail  in  error  upon  a  judgment  given  in  an  action 
of  debt  on  judgment:  but  Mr.  Justice  Wild  said,  "  that 
"  this  statute  extends  not  to  executors,  nor  to  judgments, 
"  but  ought  to  he  literally  taken;  especially,  the  f;rtfr//Vf 
"  ever  since  having  been  not  to  put  in  bail:  and  the  enu* 
••  meration  is  only  of  debts  of  an  inferior  nature." 

If  it  should  be  thought  strange,  that  bail  should  be 
required  when  the  action  was  only  upon  a  contract t^iaii 
should  not  be  required  when  the  action  is  upon  Bjudg- 
iiif///,vvhich  is  of  so  much  higher  a  nature;— the  answer  is, 
•t  that  in  the  former  case,  the  legislature  bare  required  it ; 
••  in  the  latter,  they  have  not  "  unless  a  judgment  could 
be  esteemed  a  contract,  (which  we  think  itcan  not.) 

1*his  is  therefore  a  casus  omissus  :  and  the  statute  is  not 
to  be  extended  by  comtruction ;  because  actions  of  debt 
^n  judgment  are.  in  general^  oppressive ;  though  there  may 

VoL.liI.  U 
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1764.      ^  some  particular   cases   where    they  may  fairly   bo 
BiDLEsoN  accounted  for. 

Y^  For  these  reasons,  all  the  judges  are  of  opinion,  "that 

WHTTEL.  "  though  in  the  original  action  bail  was  requirable,  yet 
"  it  ought  not  to  be  required  on  writs  of  error  upon  ae(ib;/8. 
"  of  debt  brought  oh  such  judgments" 

So  that  this  point  is  now  settled  for  the  future. 

*  154?*^*  ^'^^  RULE  *  therefore  for  setting  aside  the  return  of 
^'  '  the  ca,  sa.  and  staying  proceedings  against  the  bail, 
V  must  be  made  absolute;  but  no/  with  costs, 

V.  post.  15(^6.  (the  first  case  of  the  next  term,  Tiinder  v. 
Watson  etal.) 

r    1556  1  Wilson  and  another  ter5K«  Smith. 

Tuetday,  lOlh  ^^ 

Julj,  1764.  rilHIS  was  an  action  on  the  case  brought  upon  2l  policy 
[S.  C.  I  Black'  -■•  of  insurance^  for  the  recovery  of  361.  19s.  8d./?er  cent. 
507.]  being  the  damage  received  by  a  cargo  of  wheat  on  board 

Imuraocefree  the  Boscawcn,  insured  at  and  from  Lancaster  loRotterdam: 
froraaTeraTO  which  wheat  was  valued,  by  agreement,  at  30s.  pr  quar- 
unleti  general  ^gr.    The  policy  was  in  the  ordinary  form.    The  pre- 

doei  Dot  ex-  r  -  .aj"^-  n^i 

fend  to  the  ^^^^  ^^  "ve  gumeas  per  cent.    And  m  case  of  loss,  the 

damage  re-  assured  to  abate  2  per  cent.    And  the  assurers  to  be  free 

cnred  by  the  from  average  under  three  pounds  per  cent,  unless  (crjgcne- 

Koodsin  a  ^^i^  ^^  the  ship  shall  be  stranded,  (b) 

•  orm.  r^ij^^  policy  was  thus  underwritten — 

"  N.  B.  Corn  and  fish  are  warranted  free  from 

"  arcrage, UNLESS  oeneual,  or  thesnipoe  stuan- 

••  DED.     Sugar,    lobaccoy  hemp,  flax,   hides,   and 

"  skins  are  warranted  free  from  average  under  five 

"  pounds   per  cent,  and  all  other  goods,  free  from 

"  average  under //irre  pounds p^r  a n^  unless  general, 

"  or  the  ship  be  stranded." 

Warranted  well  in  port  the  16th  day  of  February  17G0. 

The  defendant  underwrote  this  policy  for  1001.  on  -iOth 

February  11(50. 

The  defendant  having  pleaded  the  crcneral  issue,  the 
cause  came  on  to  be  tried  at  Guildhall^  London,  on  the  loth 
of  February  1764,  before  Lord  Mansjfield. 

The  ship,,  with  her  cargo,  being  wheat  belonsfing  to 
the  plaintiffs,  sailed  from  Lancaster  the  ^Ist  oi  Februarif 
1760. 

After  her  departure  from  Lancaster,  and  before  her 
arrival  at  Rotterdam,  to  wit,  on  the  22d  day  of  February 


(a)  If  the  word  unless  had  not  in  this  case  been  construed 
an  exception  but  aconditioD^the  insured  would  have  beea 
gainers  by  the  ship  being  stranded. 

(b)  Magens  1  v.  76.  fVeskHt  244,  635. 7  Durn.  «1 6, 22a 


V. 

SMITH. 
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1760,  sailing  and  proceeding  on  her  voyage,  she  met  with       1754, 

a  violent  stormy  and  was  by  and  through  the  force  of  winds     ^ur  gov 

and   stormy  weather  oA//ged  fo  cut   away  £//irf  leave 

Aer  CABLE  and  ANCHOR,ybr  the  safety  of  the  ship  and  cargo ; 

and  was  also  greatly  damaged^  and  obliged  to  run  to  the 

first  port  (being  jLire/poo/)  to  refit ;  ^xadk  that  theexpence 

of  refitting  the  ship  amounted  to  3Sl.  15s.  per  cent. 

That  the  batches  of  the  said  ship  were  not  opened  at 
Liverpool:  but  the  ship,  being  refitted,  on  the  —day  of 
February  1760,  sailed  from  Liverpool  for  Rotterdam  with  T    155I    T 
the  cargo  and  arrived  thereon  the  —  day  of  February^  and 
there  landed  her  cargo  of  wheat. 

That  upon  unloading  the  wheat,  it  appeared  that  it 
had  received  damage  by  the  said  storm,  to  the  amount  to 
S6l.  19  s.  8  d.  per  cent. 

The  single  question  was  (upon  the  true  construc- 
tion and  meaning  of  the  words  "/reeyrow  xvEiiJiGBf  unless 
*'  general,  or  the  ship  be  stranded,")  "whether  the 
^*  plaintiffs  can,  under  the  circumstances  of  this  case,  re* 
^*  cover  in  this  action,  for  the  damage  of  561.19s.  8  d. 
^'  j)er  cent.'*  (the  38 1.  15  s.  per  cent,  not  being  disputed.) 

On  Friday  ^bt\\  of  May  last,  Mr.  Di/wwiMg"  argued  for 
the  piaintrtfs,  the  insured  :  and  Mr.  Morton,  tor  the  de- 
fendants, ,the  under-writers. 

Mr.  Dunnings  argument  tended,  in  general,  to  shew 
that  these  words  amounted  to  a  condition;  which 
condition  would  render  it  free  from  average,  unless  in  two 
events,  Wr.  a  general  average,  or  the  stranding  of  the 
ship  :  hut  if  either  of  these  two  events  happened,  then 
to  Reliable  to  average.  Whereas  Mr.  Morton  endeavour- 
ed to  shew,  that  they  ought  to  be  considered  as  an  ex* 
CEPTioN  only  ;  viz.  to  be  free  from  average  in  all  other 
cases  but  these  two. 

Both  agreed  in  this  fact ;  "  that  a  storm  arose ;  and  that 
•'  the  ship  was  obliged  to  cut  away  her  cables  and  leave 
"  her  anchor ;  and  that  the  wheat  was  greatly  damaged; 
"  and  that  the  average  loss  on  the  wheat  would  amount  to 
*•  a  large  proportion  per  cent.** 

Neither  side  cited  any  common-law  cases. 

Mr.  Dunning  said,  tliat  this  clause  now  in  question 
as  to  its  constiuction  and  meaning,  was  first  introduced 
about  the  year  1749:  befoiv.  which  time,  he  said,  in- 
surers were  liable  to  ere/y  injury  that  happened  to  the 
goods  insured.  This  clause,  or  memorandum  was  intro- 
duced, he  sJiid,  to  deliver  the  insurers  from  small  averages; 
and  was  lUouglit  to  be  a  better  method  of  attaining  that  ^• 
end,  than  adapting  tlje  premium  to  the  nature  of  the 
commodity,  as  it  might  happen  to  be  ijore  or  less  liable 
to 'perish  or  sufler;  (which  method  would  have  made 

U2 
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1764.      ^^^  policy  toomuchcomplicated;  and  which  the  Dutchbdii 
bt  first  tried,  but  afterwards  altered.) 

He  said  that  both  the  insurers  and  injured  ought  to 
8M1T  "  resort  to  the  bodi/  of  the  policy ;  from  whence  the  meaning 
*'•  of  the  parties  would  appear  to  be  '•  that  no  average  un- 
•*  der3  per  cent,  shouhl  be  demanded  upon  some  cor^i- 
"  niodities ;  nor  under  5  per  cent,  upon  others;  and  that 
"  corn  and  Ji$h  should  be  subject  to  no  average  at  all, 
*'  (as  being  more  perishable  and  damageable  commodi- 
**  ties,)  UNLESS  in  one  or  two  cases,  viz,  where  there 
•*  should  happen  a  general  one,  or  that  the  ship  be 
*'  stranded:*  ^ 

Gek  EH  Ah  average  mv\9t  arise  from  some  act  done  to 
avert  great  danger,  or  some  distress,  where  part  is  de- 
stroyed, to  save  the  whole ;  and  therefore  ail  ought  to  con- 
tribute. 

Here  was  a  genera/ average,  within  the  true  meaning 
and  intention  of  this  policy.  Ordinances  of  France  1(>81. 
Lib.  3.  c.  7. p.  SI.  Here,  one  of  the  events  has  liappeii- 
ed  ;  namely,  a  general  average :  and  therefore  the  war- 
ranty '[free  from  average"  can  not  take  place  at  all,  in 
this  case. 

Mr.  Morton  argued  that  the  meaning  and  intention  of 
this  policy  was,  that  the  insurers  should  not  be  answer- 
able for  any  partial  loss  or  damage  to  the  goods  in- 
sured. 

The  words  in  question  carry  a  phiinand  obvious  sense; 
andareanf^rc^p^ionout  of  the  contract.  'J'heir  construc- 
tion stands  upon  its  own  bottom. 

A  general  average  is  a  ;:eneral  contribution  of  the  own- 
ers ot  the  goods  on  board,  (where  pnrt  is  destroyed,  to 
preserve  the  whole,)  in  proportion  lo  their  concern.  If 
another  man's  goods  had  been  thrown  ovir-board  to  save 
the  whole  carj:^o,  the  owners  of  the  wheat  nuist  then 
have  been  liable  to  general  average,  in  proportion  toihe 
value  of  their  wlw»at.  If  the  ship  had  been  stranded, 
the  insured  might  have  abandoiied.  Upon  a  general 
average,  the  insurer  stands  in  the  plact  of  the  owner  of  the 
goods  :  and  upon  a  total  loss^  he  is  intitled  to  wliat  i^iay 
be  saved.  An  average  is  a  contribution  by  Mon-sufler- 
ers,  towards  the  loss  of  those  who  have  suifered  for  the 
preservation  of  the  whole.  But  there  is  nothing  in  the 
present  case  that  can  render  the  insurers  liable  to  an 
average  of  57  per  cent,  on  this  wheat  thus  insured  by 
them.  They  are  liable  only  to  a  general  average  arising 
from  the  loss  of  the  cable  and  anchor  :  they  can  not  be 
liable  to  a  double  general  average. 

Mr.  Dunning,  in  his  reply,  observed,  that  this  could 
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not  be  considered  as  an  exception ;  because  it  was  not  part      j  -rg^^ 
of  what  had  been,  before  specified.  wilson 

Ulteriui  Conciliu^n.  ^^ 

This  case  was  argued    a  second  tiine,  on  Tuesday  the     smith 
26th  of  June    1764,  by  Sir  Fletcher  Norton     (attorney 
general)   for  the  plaintifis,  and  Mr.   Serjeant  Burland 
tor  the  defendant 

Sir  Fletcher^  first  observing  that,  strictly,  the  plaintifT* 
would  be  vUitled  to  recover  upon  the  general  average, 
yet  acknowledged  that  the  question  nieant  to  be  left  to 
the  court  turned  only  upon  the  construction  of  the 
words  N.  B.  at  the  bottom  of  the  policy,**  free  from 
**  average^  u is  less  genera/ or  the  ship  be  stranded.*' 

And  he  contended,  that  the  true  construction  must  be 
this—"  that  wherever  there  is  a  general  average,  or  in 
•*  case  the  j<hip  be  stranded,  all  other  partial  averafreg 
•*  should  (if  either  of  those  tuo  events  happened)  be  let  in, 
•"  upon  these  perishable  goods ;  just  as  if  there  had  been 
"  no  LhuBe  oi freedom  from  avtrage^  at  all."  Such  clause 
meant  nothing  more,  he  Faid,  than  to  guard  the  in- 
surer against  such  inherent  loss  as  might  arise  from  the 
nature  of  the  commodity  insured.  It  means,  that  the  in* 
surer  shall  be  free  from  all  such  petty  losses  too,  as  ne* 
cessarily  arise  in  the  course  of  the  voyage. 

But  It  can  never  mean  to  discharge  the  insurer  from 
special  injuries  by  storms  and  winds,  or  from  all  average- 
losses  arising  within  the  ordinary  perils  of  the  voyage; 
or  that,  where  there  is  a  general  avefage  which  the  ship, 
freight  and  cargo  must^all  be  contributory  to,  he  should 
o«/^  be  liable  to  that,  be  it  ever  so  trifling  and  incon- 
siderable. For  this  would  be  no  insurance  at  all:  the 
underrwriter  would,  according  to  this  narrow  construc- 
tion, run  little  or  no  risque,  upon  an  insurance  of  perisha- 
ble  goods. 

lie  asserted,  that  the  practice  of  merchants  and  the 
determination  of  courts  of  justice  were  (both  o\  them) 
agreeable  to  the  construction  that  he  contended  for:  and 
moreover,  that  the  pr^/n/i^/n  taken  upon  these  insurances 
bore  proportion  to  this  greater  risque. 

He  mentioned  a  case  before  Lord   Ch.   J.  Ryder  in  [7  Dum.  SI5. 
1734,  between  Cantillon  and  the  London  Assurance  Compa-  **<>•] 
»/y,  upon  an  insurance  of  corn,  with  such  a  clause  as  this  L    i'554  J 
is:  and,  the  ship  being  stranded,  the  plaiiititf  (theinsured) 
recovered  an  average  loss  of  about   80  per  cent.     Foe 
Lord  Ch»  J.  liydtr  i\n(\  a  special  jury  looked  upon  this 
as  2k  condition  ;  and  thnt  by  the  ship's  being  stranded,  the 
insurer  was  let  in  to  claim  his  whole  partial  average-loss. 
After  which  deternjinatipn,^^/  cowpam/[Ut*  s:ii<i)  had  al- 
tered that  clause  in  their  insurances,  by  omitting  the  words 
••  or  the  ship  be  stranded." 

^l^ere  the  ship  is  stranded^  the  damage  may  happen 
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1764.      ^^  ^  ^^^^  ^^  would  render  it  imponible  to  iistinguiah  hovir 

WILSON     ^^^^  of  i^  arises  from  the  stranding  of  the  ship ;  and 

^  how  much  of  it  from  the  perishable  nature  of  the  com- 

Mr.  Serjeant  Burland,  ctmtra,  on  behalf  ofthe  defen- 
danty  contended^  that  these  words  were  to  be  construed 
as  an  exception,  not  as  a  condition  :  the  insurer  is 
not  to  pay  a//y  average  at  all,  unless  in  case  of  a  gene" 
ral  caiamity,  it  is  a  general  discharge  from  all  average 
whatsoever,  ejc^t  in  the^cro  cases  particularly  specified : 
(which  two  specified  oases  are  quite  distinct  and  uncon* 
uected.) 

The  general  contribution^  and  particular  average  have 
no  connection  with  each  other. 

The  stranding  ofthe  ship  is  considered  as  a  totalXons  : 
and  the  insured  may  abandon. 

He  alledged,  that  ihtpremium  was  paid  in  proportion  to 
his  construction  ;  and  not  to  Sir  Fletcher's. 

Sir  Fletcher,  in  reply — With  regard  to  the  premium'-^ 
The  premium  here  taken  was  adequate  to  the  common 
and  ordinary  premium  :  therefore  so  also  ought  the  risque 
to  be.  Whereas,  upon  their  construction,  the  under- 
writer would  be  upon  a  better  and  more  advantageous 
foot,  upon  insuring  perishable  goods,  than  upon  insuring 
bale  goods,  though  the  premium  he  receives  ou  each  is 
the  same* 

Here  is  a  connexion  between  the  avernge-loss  in  parti- 
cuUr,  and  the  general  average:  for,  the  same  storm  that 
occasioned  the  general  average,  was  also  the  occasion  of  , 
the  particular  damage. 

Thus  tar  indeed  is  true,  but  no  further; "  that  we  could 

**  have  had  no  claim  to  any  average  at  all,  unless  one  of 

t   1555    ]"  two  specified  cases  had  happened."     But  as  one  of 

them  has  happened,  \ye  are  thereby  let  in  to  claim  parti'- 

cular  average.  * 

The  CASE  M'as  ordered  to  stand  over  for  the 
opinion  of  the  court. 

And  on  this  10th  of  July  17(54— 

Lord  Maasfield  delivered   it,  to  the  following 
effect. 

After  having  stated  the  case,  he  repeated  the  obser- 
vation and  argumient  insisted  upon  by  the  counsel  on  the 
part  of  the  plaintiffs,"  that  the  warranty  to  be  free  from 
••  average  ought  only  to  take  place,  // «f///ier  of  the  two. 
'*  specitjed  events  s/wwW  happen:  but  if  either  ofthe  two 
•*  specified  events  should  happen,  (if  either  the  ship 
*'  should  be  stranded,  or  any  thing  should  happen  which 
**  created  a  general  average,)  then  the  warranty  to  be  free 
"  fromaverage  was  thereby  DISCHARGED."  For  it  waa 
3 
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srgued  and  insisted  upon»  by  them>  that  the  words  Were      17G4. 
in  the  nature  of  a  condition.  wilso.v 

But  they  are  nof  to  be  construed  as  a  condition/\n  the         y^ 
sense  that  the  counsel  for  the  plaintiffs  would  have  it  un-     g^^  ,\^^^ 
derstood.  t 

Policies  of  insurance,  according  to  their  present  form, 
are  very  irregular  and  confuted :  an  ambiguity  arises  in  rw  m  »  « 
them  from  their  using  words  in  different  senses;  parti- ^g^^*  ^'  * 
cularly,  in  the  use  of  this  word  average. 

It  is  used  to  signify  a  contribution  to  a  general  loss  :  and 
it  is  also  used  to  signify  a  particular  partial  lo^s. 

Sir  Henry  Spelman,  in  his  Glossary,  under  the  word  [Spel.  51.] 
Avtragium^  says,  "  it  iff  detrimentum,  quod  vehendis 
•'  mercibus  accidit ;  ut  iliixio  vini,  frumenti  corruptio, 
*'  mercium  in  tempestatibus  ejectio:  quibus  adduntur 
•'  vecturae  sumptus,  &  necessariae  ahffi  impensae.  De 
•*  averagiis mercium  jfe^navibus  projectarum,  distribuendis, 
"  vetus  habeturstatutum»nonimpressuni,cujusexeniplar 
*•  apud  me  extat."  (For  my  own  part,  I  ueyer  met  with 
that  statute.) 

Whether  it  be  considered  in  owe,  or  oMer  of  these  senses, 
(c)  it  will  not  serve  the  turn  of  the  plaintiffs,  in  the  pre- 
sent case.  For  if  it  here  signifies  contribution,  the  insurer  is 
to  befree  from  contributing,  unless  where  the  contribu- 
tion i% general.  If  it  signifies /055,  then  plainly  it  is  war- 
ranted free  from  all  jpaitic«/ar  losses.  The  insurer  \s  liable 
to  all  losses  arising  from  the  ship  being  stranded^  and  in 
all  cases  where  there  is  a  ge«frfl/ average:  all  other  r  icrfi  1 
partial  losses  are  excluded  by  the  express  terms  of  the  L  "^  J 
|>olicy. 

The  London  Assurance  Company,  do,  in  all  their 
policies,  leave  out  this  clause  about  the  ship's  b^ing  strand- 
ed :  and  only  say,"  free  from  average  unless  general.'*  (d) 

The  word  "  iz/t/ess'*  means  the  same  as  *'  except;  and  is 
not  to  be  construed  as  a  condition,  in  the  stme  that  the 
counsel  for  the  plaintiifs  would  put  upon  the  word  **  con- 
"  ditionr 

The  words  **  free  from  average  unless  generaly'  can 


(c)  According  to  I  Magcns^  page  10,  at  the  end  of  the 
note  73. ;  and  note  that  the  form  of  the  insurance  in  this 
case,  only  expressed  what  was  always  agret^able  to  the 
custom,  in  many  other  countries,  and  ever  since  174.Q,  in 
some  instances  at  least,  to  the  forms  of  insurances  here. 

{d)  This  is  contrary  to  1  Magens,  page  10,  at  the  end  of 
the  note  there,  where  the  practice  of  the  London  Insu- 
rance Company  is  said  to  be  contrary  to  what  is  here 
mentioned. 
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1764*  never  mean  to  leave  the  insurers  liable  to  any  pariicuhf 

witsoN  average. 

Y^  It  is  clear  that  the  plaintifis  ptig/i^  mi  to  recover;  and 

sasi^ir.  ^^^^^  the  judgment  ought  to  be  for  the  defendant. 

Wednex.   lUh  *  JuDGMENi!  for  the  DEFENDANT. 

Jul),  1764. 

[S.C.  I  Black.  Harkgr  et  al.  venus  BrRKBBCK  et  al. 

482] 

Treipau  and  ^T^HIS  was  a  special  case  from  the  last  X«/r/-assJ2e8  for 
noicascwilllie  -*-  the  couaty  of  York.  The  verdict  was  given  for  the 
for  encroach-   plainliffs  :  but 

mfn^ihoush  '^'^^*^  ^**^  ''"'^»  ^^  consent, "  that  the  verdict  should 
the  p'aintifr  **  ^  subject  to  the  opinion  of  this  court ;  and  if  that 
has  110  pro.  '*  opinion  should  be  for  the  plaintiifs,  then  th<y  were  to 
periy  in  ibe  <•  be  at  liberty  to  proceed  upon  it ;  if  for  the  defendants, 
sail  above  ibew  ^^^^^  ^^^  verdict  to  be  vacated,  and  instead  thereof,  a 
mine,  but  oii- .,  •..     «.  j  »» 

Jvalibcrtyof"  nonsuit  returned. 

diirsriiig.  It  was  an  action  of  trespass  upon  the  case  ;  wherein 

[See  poit  the  plaintifl's  declare,  that  whereps  they  were  and  still  are 
r^^*-  *  (si  b  '^^/''"y  intUled  to  and  ought  to  have  and  enjoy  the  sole 
a^nd  posl.  '  x»iBEUTY  AND  PRIVILEGE  of  diggiftt^  Jor,  geiting  and 
^832!]  rawng lead  ore^  and  taking  the  benefit  thereof^  WkTHis   <| 

certain  place  or  plat  of  groundiyinffnnd  being  in  IVhitatidr^ 
east  of  the  old  field  called  Grena  jpfV/<]f,  bounded,  &C  as  \3 
particularly  stated  in  the  declaration ;  the  defendants  well 
knowing  the  premises,  but  intending  to  injure  the  plain* 
tiil's  in  this  behalf,  and  to  deprive  them  of  all  the  benefit 
and  advantage  of  getting  and  raising  lead  and 
LEAD-o  RE  fBoithin  the  said  place  or  plat  of  ground  mlhin  the 
limits  above  described^  and  whilst  the  said  plaintiff's  were  so 
lattfullff  iutitled  to  get  le^td-ore  there  as  aforesaid^  did  sink 
for,  raise  and  get  ii  great  quantity  (to  wit  IPO  ton)  of  lead- 
1  ^^-  within  the  saicl  place  or  plat  of  ground  within  the 
[  1557  J  limits  above  described,  of  the  value  of  2001.  and  took  and 
carried  awpy  the  same,  f^nd  converted  and  disposed  thereqf 
to  their  own  use:  whereby  the  said  plaintiffs  were  de- 
prived of  THE  BENEFIT    AND   ADVANTAGE   wjlicb  they 

plight  and  otherwise  would  have  made  ^ftfieirsaid  libehty 
and  PRIVILEGE. 

There  was  another  count,  containing  the  like  recital, 
and  charging  the  like  facts  of  sinking  for,  raising  and 
getting  a  great  quantity  of  lead-ore  within  the  said  plat 
and  within  the  limits  above  described;  but  omitting  to 
charge  taking,  carrying  aw»ay  and  converting  it  to  their 
bwn  use;  which  count  lays  this  as  'dnintenuption  to  the 
plaintiHs,  in  the  exercise  of  their  said //6fr/;y  and  privilege 
there,  of  digging  for,  getting  and  raising  lead-ore  ;  and 
thereby  depriving  them  of  the  benefit  and  advantage 
whirh  they  might  and  otherwise  would  have  made  of  their 
said  liberti/  and  privilege. 
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The  defendants   pleaded  the    general    iasue,  *'  not      l764-« 
**  guilty '/'and  thereupon  issue  was  joined.^  ^     barker 

The  case  stated  and  reserved  for  the  opinion  of  this         y^ 

court  was—  BIRItBCCK, 

That  Mrs.  Mowre^  as  executrix  of  her  husband,  was 
solely  intitled  to  the  mines  and  veiyis  of  lead  and  lead-ore 
within  the  limits  mentioned  in  the  declaration,  for  a  term 
of  yean  yet  to  come.  That  she  had  no  interest  in  the  so  i  l, 
but  for  tlie  purposes  of  digging  and  searching  for  ieadand 
tead'Orc  and  working  the  said  mines. 

That  she  employed   one    Rosewame,  as  her  agent: 
and  that  he,  on  h«^r  behalf,  and  the  plaintiff  Barker^  on. 
behalf  of  himself  and  partners,  signed  a  writing  upon  plain    ' 
paper  withorU  stamps^  in  the  following?  words-- *'  l(1th 
**  June  1761.    Memorandum-^'*  Mr.  Thomas  Roseicame^  [4  Leon.  i47* 
*'  agent  to  Mrs.  Frances  Moore,  doth  let  or  set  to  John  f^  V^'^ 'io**'^ 
**  Marker  and  partners^  to  raise  lead-ore  in  a  plat  of  ground  L  ^  *"' 
**  iying  and  being  in  fVhitaside,  east  of  the  old  field  called  qu.  buH.  I77. 
**  Grena'Jiiii,    This  plat  of  t^rouud  begins  at  a  gill  called  Ld.  Rayra. 
•*  or  known  by  the  name  of  Long  GiU\  and  from  Long  •**?* 
'*  Gill  Head  to  Pickentone  Rigg,  which  is  the  south- ^.j'-^*'" 
*f  west'boitndary  adjoining  to  the  Duke  of  Bolton  :  the   '    ^ 
**  north-east  boundary  of  this  plat  of  ground  begins  at  a 
'••  gill  at  the  west  end  of  Birks   pasture,  known  by  the 
**  xt^Lmeoi  Will  Anton  Gill  Head;  and  from   Will  Anton 
^*  Gill  Head^  to  a  boundary  called  or  known  by  the  name 
'*  of  High  Baric,  adjoining  to  the  Duke  of  Bolton  ;  which 
^*  is  the  north-east  boundary  of  this  plat  of  ground.   John 
"  Marker  ?ltiA  partners  do  agree  to  pay  to  Mrs.  Frances  f   1558   1 
•*  Moore,  or  her  agent,  every  sixth  pig  of  lead,  both  at  the  ** 
•*  oire-hearth  and  slag-hearth  :  for  which,  Mr.  Thomas 
*^  JRosewarne  doth  agree  to  let  the  above  partnership  Ant/e 
"  the  said  ground  the  length  of  Mrs.  Moore^sle^se  she  now 
.*•  has  from  the  crown  ;  Mrs.  Moore  to  find  the  above 
•*  partnership  a  smelting-mill  in  good   repair,  to  smelt 
*•  the  ore  the  partnership  shall  raise.    Mr.  TiAo;iia«  JRose- 
/*  ararneor  any  other  agent  Mrs.   Afoore shall  appoint, 
'•  shall  have  free  liberty  or  leave  to    inspect  the  ^al(l 
"  workings,  whenever  th£7  please.    The  above  partners 
?*  not  to  cease  working  the  above-mentioned  ground  tor 
*'  the  space  of  two  months;  unless  hindered  by   water 
"  or  some  other  unavoidable  accident.    Mrs.  Moore  is  to 
*•  carry  one  eighth  part  of  this  bargain." 

It  further  appeared,  that  the  plaintifis  have  worked 
for  and  got  lead-ore  there*;  and  that  the  defendants  had 
ah)  dug^  within  the  limits  mentioned  in  the  declaration, 
for  several  times,  within  the  time  mentioned  in  the  decla- 
ration, to  search  for,  and  thereout  had  rai^bd  lead-ore  : 
^pon  which  tlie  plaintiffs  had  brought  this  action  against 
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1764.      tb6<]efendant8,  foriiu/ur&iivg  the  plaintifis  in  their  pki« 
UARKER    ^^^EC^E  under  the  said  writing. 

^^  The  above  fvrtYm^  was  prrauced  and  read  in  evidence, 

BiRKMCK.  ^''^"^^'' *^^^  ^^  stamp;  being  the  usual  manner   oif 
'  making  agreements  for  lead-mines  there. 

The  defendants  insisted,  **  that  the  present  action  can 
**  not  be  maintained  :  that  if  any  action  could  be  main- 
**  tained  in  this  case,  it  should  have  been  trespass  quare 
•*  elausumfregit.** 

A  verdict  was  given  for  the  plaintifis,  with  a  sinlling 
damage ;  subject  to  the  opinion  of  the  court  upon  the 
followincf  questions ;  viz. 
1st  Whether  the  above  action  can  be  maintained. 
9d.  Whether  the  writing,  not  being  stampt,  could  be 
given  in  evidence^  to  prove  the  plaintiff's  right. 

This  case  was  first  argned  on  Friday  the  iSthof  Hir^ 

last,  by  Mr.  Clayton^  on  behalf  of  the  defendants,  and 

Mr.  nalker^wi  behalf  of  the  plaintiffs ;  and  again,  on 

Tuesday  the  26th  of  June,  by  Mr.  Morton  for  the  plain- 

tifls,  and  Mr.  Weddtrburne  tor  the  defendants. 

Mr,  Clayton^  for  the  defendants— 

r    j^^g  n     1st  Point— The  distinction    between   trespass    ^are 

^  '^  elauswnf regit,  and  trespass  upon  the  case,  is,  that  where 

the  act  is  itseU immediately  injurious  to  the  plaintiff,  be 

must  bring  trespass  :  but  where  it  is  so  only  in  eennquence^ 

case  is  the  proper  remedy.    Here,  the  plaintiffs  were  in 

possession;  arid  if  any  injury  was  done   them,  it  was  an 

immediate  injury  to  their  possession.      Therefore  they 

*Tor  thiidis-  ought  to  have  brought  trespass,  and  not*  case. 

tiiictron,tee        2d  Point— The  plaintiffs  could   not  claim  any  title, 

*  ^^'J?*^™*  (either  as  lessees,  or  grantees  or  assignees,}  hut  by  deed; 

noWsT.*^^"      ^^  *'^'®  ^^^  ought  to  have  been  ^ampt  ;  and  not  beihg 

Clarke »  and    ^^^p^  at  the  time  it  was  produced  could  not  be  received 

in  Uaward  v.  as  evidence.     5  fV.ifM.  c.  21.  %  3.     9, 10  W.  S(  M.  C.  25. 

Sanken,  esq.     §  30.     12  Ann.  c.  9.  %  21.     30  G.  2.  c.  19.  §  1. 

1 760  ■  1 G  3       ****•  ^^^^l^^^'  ^'^r  *he  plaintiff^-. 

b'.  R.  aute,  1®^  Point— He  admitted  the  distinction  ;  but  argued, 
p.  1114.  '  that  the  injury  here  was  consequential  only ;  and  therefore 
[Buller,  79.]  case  would  lie.  And  wc  do  not  bring  the  action  for 
[SWib  408.]  breaking  the  soil,  but  for  what  was  done  xu  consequence  oi 
it.  We  could  not  bring  trespass  for  breaking  the  soil : 
for,  that  is  the /orcT^. 

2d  Point — ^This  is  only  a  memorandum  ;  not  a  lease*: 
it  is,  at  most,  but  a  licence.    And  it  is  not  necessary  that 
X  it  should  be  stampt. 

Mr.  Clayton,  in  reply— 

1st  Point— The  entering,  digging  and  carrying  au^ay  is 
an  immediate  trespass 

'   2d.  This  is  ?i  lease,  though  nut  under  hand  and  deal :  a 
lea^e  may  be  good,  mthout  these  circumstances. 
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Lord   Mansfield— The  whole  question  will      I764, 
turn  lipoti  what  the  agreement  is:  that  will   go  both  to    harkbr 
the  species  of  action,  and  to  the  necessity  of  stamping.  y^ 

UUerius  Concilium.         birkbeck. 

Upon  the  second  argument,  Mr.  Morton^  for  the  plain- 
tiffs insisted — 

1st.  That  in  fact,  fio  such  possession  is  stated  to  be  in  f  I56O  j 
the  plaintiffs,  as  can  support  them  in  bringing  trespass 
vi  et  armiss  For,  the  soil^  was  not  in  them,  but  in  the  lessor 
or  grantor  of  Mrs.  Moore  :  and  Mrs.  Moore's  own  grant 
to  the  plaintiffs  is  no  lease,  but  only  a  licence  to  dig  for 
lead-ore:  the  plaintiffs  themselves  would  have  been 
trespassers,  if  they  had  offered  (o  meddle  with  the  soil  for 
any  other  purpose  than  that  of  diggingfor  lead-ore.  There- 
fore the  plaintiffs  could  not  have  maintained  an  action  of 
trespass/or  breaking  the  soil :  nor  for  entering  their  mine, 
when  it  was  not  yet  a  mine  at  alt :  neither  could  they  have 
brought  trespass  dc  bonis  asportatis  for  taking  and  car- 
rying away /A^ir  lead.  Mrs.  Moore  could  not  have  dis- 
trained it  for  the  rent  reserved,  if  it  had  been  left  upon 
the  place  :  jieither  could  it  have  been  taken  in  execuiion 
as  goods  and  chattels  of  these  persons  who  had  this  licence 
to  search  for  it,  in  case  there  had  been  an  execution 
against  them.  Ifan  action  of  trespass  would  lie  forthe 
plaintiffs,  in  the  present  case,  the  defendants  would  lie 
liable  to  tuo  actions  of  trespass,  for  ont  single  trespass 
only  :  for,  Mrs.  Moore  might  certainly  bring  trespass 
against  them,  as  owner  of  the  soil ;  or,  if  not  Mrs.  Moore^ 
the  person  who  is  by  law  owner  of  the  soil,  (e) 


(e)  In  page  1557,  it  is  stated  that  she  was  intitled  to 
the  mines  of  lead,  but  had  no  interest  but  for  "digging, 
"  searching  for  and  working  the  said  mines,"  therefore  it 
ought  to  be  {as  ozonerofthe  lead  mines  ;)  and  as  mines  may 
be,  and  it  appears  from  what  is  before  stated,  that  in  this 
case  the  lead  mines  in  question  were,  a  distinct  pro- 
perty from  the  surface  or  the  rest  of  the  soil ;  the  conse- 
quence is  that  either  the  plaintiff  as  owner  and  in  pos- 
session of  the  mines  or  the  general  owner  of  the  estate, 
or  as  such  owner  is  sometimes  called  the  owner  of  the 
surface,  might  in  respect  of  their  several  interests  maintain 
an  action  lor  trespass  against  any  third  person  or  stranger 
for  digging  lead-ore;  for  such  digging  and  taking  lead, 
is  clearly  a  trespass  to  the  owner  of  the  lead-ore,  and  the 
digging  at  all  or  coming  on  the  estate,  is  also  a  trespass  to 
the  owner  of  the  estate,  if  it  be  not  a  digging  for  lead,  by 
the  person  having  the  property  of  the  lead  mines  ;  for 
when  the  same  act  is  injurious  to  several  persons,  each 
person  may  have  an  action ;  as  rq  3  Xev.309*  where  there 
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1764.  However,  it  bag  never  been  determined, "  that  case  trill 

11ARKE&    **  never  We^vfheretremdst  mil  He."    The  former  species 

V.  ofaction  is  not  excluded  from  every  instance  in  which 

31  BKBfiCK.  trespass  vi  et  armin  may  be  brought :  on  the  contrary,  the 

*  plaintiff  may  in  many  cases  bring  either  one  or  the  other 

at  his  election. 

In  Style  99-  JRo//  held,  thatfor  rescuing  a  prisdner  out 
of  the  plaintiff's  custody,  he  may  have  an  action  upon  the 
case,  or  trespass  vi  et  armis^  at  his  election. 

In  I  Ld,  Raym.  187.  Shapcott  v.  Mugford,  against  a 
parson  for  not  taking  away  his  tithes — 'i'he  court  saiil, 
that"  though  it  should  be  admitted  that  the  plaintiff  m/gil^ 
'*  have  had  trespass 9  yet  that  was  no  argument ;  because, 
^  in  many  cases,  the  law  allows  a  double  remedy'*  The 
case  of  Thornton  and  Justen  was  there  cited  and  ap- 
proved ;  and  that  of  Stodden  v.  Harvey^  in  %  Cro.  *204. 
was  likewise  cited  and  considered :  and  yet  they  held  as 
above. 

He  likewise  cited  the  cases  of  Pitts  v.  Gainee  and 
Foresight^  in  1  Salk.  10.  and  Reynolds  v.  Clarke^  in  2  Ld. 
Haym.  1399. 

And  concluded  this  point  with  comparing  the  property 
of  the  present  plaintiffs  to  thot^e    uncertain    properties 

r     t:ai    1  ^^^^^  ^  ^^^^  ^^y  '^^^^  '^  ^^^  prima  tonmra  of  grass,  or 
L   '^"^    J  inan  inheritance  depending  upon  the  future  casting  of  a 
Jot ;  and  other  cases  where  trespass  cannot  be  brought 
till  the  thing  is  severed. 

2d.  As  to  the  stamp-t-Hc  denied  this  writing  to  be 

such  a  sort  of  instrument  as  requires  a  stamp.    It  is  not  a 

leuH^  nor  an  indenture^  nor  a  deed  poll:  it  is  only  a  me- 

MoaAMDUM,  an  agreement  execuiory^  about  a  mere.co//* 

tinsent   interest  depending  on  the   will  of  the  plaintifl's, 

and  their  election  whether  they  would  or  would  not  dig 

for  this  lead-ore. 

Mr.  Wedficrburn,  cofttra^  for  the  defendants, 

First  point— 1  St  The  plamtiffs  cprtainly  claim  under 

a  LEASE    from  Mrs.  Moore,  of  these  mines.    She   was 

actual  lessee  of  them,  from  the  crown:  and  the  plaintiffs 

are  her  lessees  of  them,    There  is  no  technical    lorni  of 

words  necessary  to  constitute  a  lease*     However,  here 

are  the   technical  terms  "  Id  or  mt''  actually  used  ;  and 

no  essential  form   of  a   lease   is   wanting:  an    ejaiment 

would  have  lain  upon  it.    This   is  nothing  like  a  cou-    . 

tract  with  adventurers;  for  here  was  a  mine  existing, 

rCo Lit  164  b»  ^"d  ^^^^  rent    made  payable    inimediately.    A  mine  is 

165.  a-]  demisable,  distinct  from  any  right  to  the  land.     Thi,s 

is  an  instance  that  case  may  be  maintained  by  him  ip 
reversion,  and  trespass  by  the  tptiapt  in  posse^iiion  fpr  thp 
fame  trespass. 
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must  be  more  than  a  licence.    A  liceftce  is  personal :  this       1764^ 
interest  is  tiansmimble.     Here  is  a  re/*/ reserved  ;  and    jjy^R,^^^ 
the  lessees  are  bound  to  continiu  working  the  mine^  if         ^^ 
once  they  begin  at  all  to  do  so.  birkbbck. 

^dly.  The  plaintiffs  were  in  possessiok.  It  is  ex- 
pressly stated  "  that  they  .Aare  worked  for  and  got  lead- 
"  ore  there." 

3dly,  The  injury  here  complained  of,  is  immediate, 
and  not  consequential.    The  act  of  the  defendants  which 
immediately  affects  the  plaintiffs  is  "  digging  for  the  lead- 
•*  ore  within  their  limits  and  thcreoiU  raising  it.**    The 
loss  the  plaintiffs  have  sustained,  is  the  vabuofthe  lead: 
and  there  is  hq  other  consequence  whatsoevere    Trespass 
certainly  lies  for  this  lead,  after  the  plaintiffs  had  reduced 
ii  into  possession ;  and  so  it  is  in  oases  oi prima  tonsura^ 
and  heritage.      It  is  true  that  both  actions  may  lie,  where 
there  is  both  an  immediate  and  also  a  consequential  in* 
jury  done;  which  was  the  nature  of  the  cases  cited  by 
Mr.  Morton :  and  therefore  the  p^aintifl's  therein,  being 
iutitled  to  &0/A  actions,  must  have  their  e/ec/ion  to  proceed 
in    either.    The    cases  of   Thornton  v.    Austtn^  cited  in 
1  Ld.  liaym.  XS8.  is  exactly  similar  to  the  present:  and 
that  of /////sand  Clerk,  there  also  cited,  was  the  same 
point,  and  determined  upon  the    same    reason.      And 
there  is  a  reason  for  preserving  a  proper  distinction  of 
actions.  The  statutes  concerning  costs  are,  of  themselves, 
sufficient  to  render  this  necessary:  and  the  judgments^    1562  J 
are  also  different;  for,  in  the  one,  there  is  a  fine  to  the 
king ;  in  the  other,  none.     This  ought  to  be  trespass,  and 
not  case;  because  the  injury  is  determined  by  the  act 
itself;  and  therefore  it  is  not  like  cases  of  commoners,' 
or    estovers,  and  profits  a  prendre.    And  as  to  the  de- 
fendants being  liable  to  two  actions  for  the  same  trespass, 
if  an  '.action  of  trespass  vi  et  armis  would  lie:— they 
will  in  either  case  be  liable  to  two  actions:  and  it  is  in- 
different to  them,  ulio  are   the  plaintiffs  in  the  two  ac- 
tions. 

4thly.  The  distinction  is  settled  "  that  if  the  plain- 
*'  tills  might  and  ought  to  liayc  brought  trespass,  case 
"  will«oHie.'*{/) 

Second  Point — This  wa  lease,  as  is  before  shewn; 
and  therefore  ought  to  be  stampt.  He  cited  two  cases 
at  nisiprius^  viz.  Hall  v.  Down,  at  Easter  or  after  Hilary 
sittings  1735,  before  M.  Hardmcke ;  and  S.P.  Tr.  12  G.l. 
before  Ld.  Raymond^  Moor  v.  Evelyn^  Tr.  I'UG.l.  B.R. 
The  couut  having  observed,  that  though  Mr. 
Wedderburn  had  called  this  instrument  a  lease,  and  Mr. 


if)  This  makes  it  a  trifling  or  no  point 
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1754,      Morton  had  called  it  ouljr  a  memorandum  or  agreement 

HARKER    executortf^  yet  it  seemed    rather  to  be  an  assignment 

y^         of  Mrs.  Moore's  whole  interest,  for  and  during  htr  whole 

BiRKBECK.  ^'™® '  ^"^   ^^^^  if  ^^  ^^  lease,  yet  it  is  for  the  uhole 

*  oj  her  term  ;  (g)  and  that  the  question  would  therefore 

be,  "  whether  it   is  not  necessary  that  such  an  (u^gn^ 

"  ment  should    be  stampt,"  and  **  whether  such  an  a*- 

*'  signment  mmi  notheby  deed;'  especially  where  it  is 

an    assignment  of  interest  under  a  lease  from  the  crown, 

which  is  upon  record —  (A) 

Mr.  Morton^  in  reply,  took  notice  that  Mrs.  Moore 
might  have  (for  aught  that  appears  to  the  contrary,) 
other  interests  in  the  soil,  under  her  lease  from  the 
crown,  besides  this  right  of  digging  for  lead-ore:  she 
might  have  had  such  an  interest  in  this  right  **  to  dig 
"  for   lead-ore,"  as    would    pass   without    a  deed,  and 


(g)  This  is  a  contradiction  in  terms,  for  a  lease  for 
the  whole  term  is  an  assignment  and  not  a  lease.  Lord 
Raym.  99. 

(A)  The  supposition  that  the  memorandum  should  he 
construed  either  as  an  agreement  or  as  a  declaration  of 
trust,  seems  not  warranted  by  the  words  or  the  inten- 
tion of  the  instrument;  for  the  words  of  it  are  apt  wordg 
for  a  lease,  and  are  in  the  present  tense,  viz.  •'  doth  let 
"  or  set^'*  and  there  is  not  any  intention  expressed,  or 
that  can  be  reasonably  inferred  that  this  memorandum 
was  to  be  preparatory  to  a  future  lease;  so  that  tbeln- 
strament  was  in  terms  a  lease,  but  in  legal  operation 
an  assignment  :  for  where  a  lessee  makes  a  lease  for  the 
whole,  it  amounts  in  law  to  an  assignment.  Lord 
Raymond^  99. 

A  lessee  for  years  might  also  before  the  statute  of 
frauds  have  assigned  his  term  by  parol,  and  may  now 
assign  it  by  writing  signed  by  him,  though  it  be  not  a 
deed,  as  well  as  by  deed.  Lord  Rayrn.  921.  But  in 
this  case  the  thing  leased  seems  to  lie  in  grant.  10  Fin,^92. 
pL  9.  and  if  so  then  it  seems  thtit-the  lease  could  not  be 
assigned  but  by  deed,  Br.  T.  2.  Grants,  pL  38,  and  then 
by  conforming  the  general  expressions  by  Lord  Mans* 
^/d  to  the  particular  case  before  him,  what  he  is  here 
reported  to  have  said  that  an  assignment  must  be  by  deed, 
may  be  rightBuT  qu.  whether  it  can  be  in  a  court  of  law 
from  thence  inferred  that  it  shall  operate  as  an  agree- 
ment or  a  trust;  or  whether  it  ought  not  in  a  court  of 
law  to  be  considered  as  void  for  others  ?  And  qu.  if 
all  assignments  not  by  deed^  which  ought  to  be  so  must 
not  be  considered  in  the  same  light  ?  Which  seems  too 
much  for  a  court  of  law  to  do. 
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though  the  original  grant  trotn  the  crown'must  be  under      17S4. 
the  great  seal,  yet  an  uncertain  interett  arising  under  it^    hark  be 
may  be  conveyed  and  assigned  by  note  or  writing  under         y^ 
the  party's  hand;  29  Car.  3.  c.  5.  §  3.  birkbeck. 

The  plaintiffs  here  had  no  such  possession  as  that  an 
ejectment  would  lie  upon  it;  they  had  no  more  than  an 
intercity  which  they  had  liberty  to  pursue  or  to  desert^  at 
their  election. 

The  injury  done  to  them  is  the  finding  and  taking  away 
the  lead-ore:  the  digging  does  not  affect  them,  as  they 
were  not  owners  of  the  soil.  Therefore  it  is  a  consequential 
injury. 

Lord  Mansfield  observed  a  circumstance  that  f  1^6$   1 
had  not  been  mentioned  by  the  counsel  on  either  side ; 
viz.  that  Mrs.  Moore  appears  to  be  *   herself  a.  partner  for  *  ^''<lc  aate, 
one-eighth  of  the  lead :  and  she  can  neither  let  nor  assign  *^^- 
to  herself,  (t)  So   th^t  the  legal  estate  continues  in  her ;  and 
they  come  in  as  equitable  partners. 

Mr.  Justice  Wilmot— She  lets  to  seven  persons 
and  herself. 

The  court  having  taken  time  to  consider  this 
case— 

Lord  Mansfield    now  delivered  their  resolution,  [S«s  iBut. 
in  favour  of  the  defendants.  ^**  J  • 

First— As  to  the  nature  of  the  action. — It  appears  that 
the  plaintiffs  were  in  possession  of  the  mine  :  for,  they  had 
actually  wrought  it;  and  were  not  to  cease  working  it^ 
unless  hindered  by  some  unavoidable  accident;  and  Mrs. 
Moore's  agents  were  to  have  leave  to  inspect  their 
workings.  It  is  clear  therefore,  that  they  were  in  pos" 
session  of  it  And  the  injury  done  is  a  trespass.  There- 
fore the  proper  action  is  an  action  of  trespass.  Who- 
ever is  in  possession,  may  maintain  an  action  of  trespass, 
against  a  wrong-doer  to  his  pof session. 

If  there  be  a  doubt  about  the  extent  of  his  possession, 
or  what  part  he  is  in  possession  of,  a  writing  relating 
thereto  may  be  given  in  evidence,  in  maintenance  of  his 
"  action  of  trespass  for  a  wrong  done  to  that  part  which  he 
is  in  possession  of.     The  title  may  be  material  to  be  given 
in  evidence,  in  order  to  nvaintain  his  possession  as  to  that 
part,  and  to  ascertain  the  extent  of  it.     Therefore  this  *  ♦  V.  port. 
writing  (whatever  it  might  be  called)   might  be  proper  to  ^^*  ®* 
be  given  in  evidence,  in  order  to  support  the  action.    But  ^^^^^J^^i^' 
it  is  no  lease;  because  nothing  is  re^frre^i  to  Mrs.  il/oore.(A)  Feb.  1772. 

B.  R. 

(i)  S.  P.  \lMod.  688.  1  Rol  Abr.  827.  (A.)  1.  n.  or 
10  Fin.^Q\.  (A.)  8  ilfoc/.30i.  ace. 
[k)  This  is  no  reasoning  at  all,  for  a  reservation  is  not 
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1764.      ItUwo/  an  assignmeni:   because  it  is  not  by  deed:  dfi 

HARKEA    assignraenb  must  be  by  deed.    It  rather  seems  that  the 

y^         /ega/ property  continued  in  Mrs.  Moore.    So  that  it  seems 

BiRKBECK.^^  be  either  an  agreement  for  an  assignment^  or  else  a 

*  dectaration  of  trust  ;{h)   an  eqiatable  \nterestj  leaving  the 

lepal  property  in  Mrs.  Moore.     In  a  court  of  equity^  the 

plaintitl's  would  be  conaidered  as  being  ifi  possession  from 

the  time  of  the  agreement:  and  here  it  is  stated,  in  effect, 

••  that  they  tcere  in  possessionJ"     This  shews  that  the 

action  ought  to  have  been  an  action  of  trespass.    And 

in  an  action  9f  trespass,  this  vrifitig  might  have  been 

given  in  evidence:  though, i/it  had  been  a  lease^  it  could 

-  not  have  been  given  in  evidence  without  being  5/(im7)^ 

L    I504    ]  We  are  all  clear,  that  the  action  ought  to  have 

been  trespass. 

Let  the  postea  therefore  be  delivered  to  the 
defaidants:    and  let  them   be  at  liberty  to 
[S.  c.  I  Bl.  sign  a  nonsuit* 

Hep.  480.] 

Tcnue  chan<^.  Mylock  rersiM  Saladine. 

cd  where  ap. 

preheDtion  of  £\^  shewing  cause  why  the  venue  should  not  be  changed 
•  partial  trial.  VF  from  the  cify  of  Chestet  to  the  county  at  large— 
•Mr.  J.  Dc.  Lord  Mansfield,*  Mr,  Justice  Wilmot,  and 

•Iterat^^*  d  ^'"  ^"®^'*^®  Yates  were  all  of  opinion,  that  in  transitory 
had  been'so  actions,  the  court  ought  to  change  the  venue,  when  it 
during^  this  '  appears  upon  circumstances  laid  before  them,  that  there 
whole  ternj. 

essential  to  a  lease:  upon  this  there  is  a  case  in  point  as 
to  a  feoffment  in  Perk,  Sect.  2(>3.  and  there  is  no  difference 
as  to  this  point  between  a  feoffment  and  a  lease  at  com- 
mon law  :  so  that  Perk,  Sect.  203.  is  in  effect  in  point. 
Shep.  267.  is  also  expressly  to  the  point,  and  the  same 
may  be  plainly  inferred  from  Lit,  sec.  5S.  and  many  other 
authorities,  that  a  reservation  of  rent  is  not  part  of  the 
definition  of  a  l^ase. 

(/)  Qu.  Whether  a  lease  or  any  conveyance,  or  grant  at 
common  law,  made  to  the  grantor  and  others,  would 
not  at  law  be  a  good  lease  or  grant  for  the  whole,  to  the 
"  others ;  like  a  grant  to  several,  where  some  are  capa- 
ble and  .ngrce  to  it,  and  others  are  incapable  or  disagree; 
in  which  case  if  the  grant  be  joint,  the  whole  will  vest 
in  those  who  are  capable,  and  agree  to  it:  and  in  com- 
mon cases  there  will  be  no  trust;  but  this  being  the  case  of 
partners  there  would  be  clearly  a  trust  for  the  grantor  for  - 
the  like  share  in  this  as  in  the  other  partnership  effects; 
and  qu.?  whether  in  all  cases  of  a  conveyance  at  common 
law  to  the  grantor  and  others,  there  shall  not  be  a 
trusty  which  it  will  be  for  equity  to  aid  ? 
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is  a  probable  ground  to  apprehend  a  fair,  impartial  or  at'     1764. 
least^a  ^otiifactory  trial  can  not  be  bad.  my  lock 

Accord i ugly »  in  this  case  there  having  been  a  trial  in         y^ 
theciVy;  and  a  new  trial  ordered  because  the  verdict  was  sAL/tDii?*. 
against  the  weight  of  the  evidence,  and  the  damages  ex- 
cessive (if  it  A^i3  been  w^afrauted  by  the  evidence})  and 
there  beipg  a  strong  proof  giVen  by  affidavfts,  ofa  general 
prejudice  in  the  «/y ;  they  made  the 

R(JI.E  ABSOLUTE. 

Rex  versus  Philipps,  Luca9,  and  Gcbson. 

MR.  Attorney  General  having  yesterday  moved  the 'f®  in^*^'^™"' 
court   for    leave   (in  the  ordinary   form    of  t'lese  ^'^^^^^^^^^ 
motions)  to  exhibit  an  information  against  several  persons  ^stance  uf 
for  a  most  gross  misdemeanor  in  attempting  to  influence  the  crown, 
the  jury  returned  to  try  Mr.  fVilkes's  cause,  by  sending  t*^«^*^*f«f  " 
them  several  pamphlets  and  inflammatory  paj^rs;  *o*l  f^^^'^Jyer^l 
actually  preventing  Mr.  fVood  of  Littleton^  and  Mr.  CVi-  j^^fj^  ^,„^ 
therouf  of  Brew{/brrf,  two  of  those  special  jurors  who  had.exofScio.^ 
b€6n  before  summoned,  from  appearing,  by  sending  an 
express  to  them  in  the  middle  of  the  night  preceding 
the  day  of  the  trial,  with  a  fictitious  letter  (signed  '^  suni- 
*^^  moning  baiiitT,'*)  acquainting  them  "  that  the  trial  was 
**  put  off/*  (when  in  truth  it  was  not  put  off,  but  did  then 
come  on — ) 

Lord  Mansfteld  declared,  that  the  court  would  j]    I565   J 
never  grant  an  information-  upon  the  ap|>iication  of  the 
attorney  general,  in  cases  prosecuted  fry  the  crown;  *  be-  ♦  v.  pott, 
cause  tlie  attorney  general  has  a  right  himself,  ex  officio^  to  p.  8089,  i090. 
exhibit  one:  and  he  may,  if  he  thinks  proper,  summon  p^*  ^i?*** 
the  parties,  to  shew  cause  **  why  it  should  not  be  exhibit-  5t{^J^i767, 
**  ed,'*  bt^fore  he  signs  it.    This  is  noi  a  case  within  the  accord, 
act  of  4,  5  IV,  is  AI.  c.  18.  "  to  prevent  nmliciotis  infornia- 
•*  tions  in  the  court  of  King^s  Bench*'  And  therefore  his 
lordship  told  Mr.  Attorney  General,  **  that  Le  must  use 
'*  his  02PM  disc;etion.*' 

Whereupon  Mr.  Attorney  changed  his  motion,  and 
prayed  a  rule  to  shew  cause  why  an  altachmtni  should 
not  issue  against  Lucas  and  Gihbon  (who  were  two  of  Mr, 
Philippss  clerks  or  agents,)  upon  the  affidavits,  which 
charged  them  with  being  concerned  in  this  nial-<:onducl ; 
which  rule  he  obtained. 

Against  this  rule  for  an  attachment,  they  now  shewed 
cause.  The  /tfds  were  certain:  "whether  the  person!^ 
•'  complained  of  were  co^/cerw^c/ in  them,"  was  the  only 
doubt.  And  by  their  allidavlts,  they  exculpated  theoi- 
selves,  to  the  satisfaction  of  the  court:  who  therefore 

DlSCUAnGEDTH^  RVLtt 

The  end  of  Trinity  Term  1764.    4  G.  3. 
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Wcilaff  Tth  T II I N  D  c  a  versus  W atsow  and  another. 

//3         Cta  Au  to      T^HIS  was  a  writ  of  error  returnable  in  parliament^ 

ii     /   ipM'iil  bail  on  brought  upon  a  judgment  in  this  court  in  au  action  iu 

ftd^h   error  in  pir-    debt  upon  a  recognizance  in  error.     And  the  plaintitiiii 

2A0\  ''•"""»*"!;""  error  in  parliament mo<  having  entered  into  a  recoa;nizance 

ichitT"ii!"*    P"W"*"^  ^o  3  J.  1-  c.  8.  the  defendant  in  tlie  said  writ  of 

co<rnizance^'  ^^^^^  moved  for  and  ol^tained  a  rule  for  the  said  plaintiff 

error  it  re-      in  error  to  shew  cause  why  the  defendant  in  error  shpuld 

quifite.  not  be  at  liberty  to  sut  out  execution^  for  want  of  such  lecog- 

V.  nnte,  I54S.  uizance. 

Biddleton?.         Mr.  fTcr/Zace  shewed  cause^  for  the  plaintiff  in  error; 

Wb>iclr  and  insisted,  that  3/,  1.  c.  8.  docs  not  require  bail  on 
bringing  5Mr/i  a  writ  of  error  as  this  is.  For,  it  only  re- 
quires bail  upon  writs  of  error  for  reversing  Judgments 
in  any  action  or  bill  of  debt  upon  axiy  single  bond  for  debt, 
or  upon  any  obligation  with  condition  lor  the  payment  of' 
money  only,  or  upon  any  action  or  bill  of  debt  for  rentt  or 
upon  any  contract:  whereas  M/$  writ  is  for  reversii^  a  Judg- 
ment in  an  action  of  debt  upon  a  rtcognizance ;  which  judg* 
ment  is  of  a  superior  nature  to  anif  of  ihe  Judgments  specified 
in  the  statute.  And  it  is  an  established  rule,  **  that  when 
••  a  statute  begins  with  specifying  inferior  means,  instan- 
**  ces,  or  persons;  no  means,  instances,  or  persons  of 
y  superior  nature  or  kind,  shall  be  included.**  2  Rep.  4(ib. 
Archbishop  oi  Canterbury' sc^^e.  Consequently,  a  writ 
of  error  to  reverse  a  judament  in  an  action  oid^bt 
upon  a  recognizance  \$  not  mlhin  this  statute.  This  rule 
was  appli^  to  cases  arising  on  this  very  statute ;  in  2iiy« 
lor  V.  Baker^^  KebleS02.  and  in  BidUson  v.  fVhyttl^  last 

«T.  ante,       teroi.^     In  Jrm.  18, 19  G.2.  C.  B.  Barnes  s  notes,  vol^  2. . 

1546.  p.  161.    *^  Aileranawardofexecution,.aguinst  bail  on  a. 

rAndi  Boiiii.  *•  recognizance  in  error,  a  writ  of  error  was  brought  by 

-'^  M  the  bail,  as  to  such  award  of  execution. .  The  plaintiff 

"  moved  for  leave  to  take  out  execution,  for  want  of  bail 

**  on  the  writ  of  error  brought  by  the  bail ;  and  obtained 
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•*  a  rule  to  shew  cause:  which  rule  was  discharged;  no      1764. 

••  baii^iu  Mtf  case,  being  required."    So,  in  the  present  xRiNuea 

case,  the  action   being  brought  upon  a  recognizance  in         y,, 

error,  as  that  was;  and  this  being  a  like  rule  with  that;    wAr30N. 

it  ought  to  be  dischargee!,  as  that  was. 
Sir  Fletcher  Norton,  (attorney  general)  contra,  for  the 

defendant^ fn|i£i)>i?'  ai@^^jt|^  AS^rec^i^zance  in 

error,  upon  which  the  present  action  was  brought,  was 

an  obligation  with  condition  for  the  payment  of  money  only : 

and  therefore,  -by.  tbe::eTpress  wnfrds  4)f^b^s  §tatute,  *'  no 

**  execution  shall  be  stayed  or  defeyed  bpon^any  writ  of 

**  error,  sued  for  reversing  the  judgment  then  in  without 

**  putting  in  bail.'*    The  statute  does  not  confine  it  to 

bonds;  but  speaks  oU^nhUgnfioHi  with  condition  for  the 

"  payment  of  money  only/'    And  this  is  an  obligation 
.  so   conditioned:  it  is  epnditi0ne(t»  "  X9  prosecute  with       .   .       ,  ^ 

••  effect,  and  to  pay  the  debt,  damages  and  costs  upon  the  for*  * 

•*  mer  judgment,  togeiher  u)Hh\osts  h'nd'  datt^ges  fw  the 

*•  delay  of  execution/'    IfidfiTfdted  conditioned  to  be 

defeazancinl,  //*  ca»s  the  writ  of  ertor  had  been  ptot ecutcd 

with  effect.    But  this  writ  of  enor'Aoi  ;/o#been^rdsecu- 

ted  with  effect:  il  has  been  NOMFfeossttt  fhf^mniof 

prosecution.    And    the  recognizartce  f/i^i-gAy  ArcffJwe  an 

obligation  conditioned  for*  payment  of  nioney  o;*/y.    It 

was  eveHhially  io,  from  ihefrst :  find  at  the  /tW  when 

the  action  was  brought,  it   wns  actually  become  So.    It 

is  true,  that  it  was^not  an  obligation  ••  to  pay  nibney,  in  all 
**  events."  -But  in   the  event  tliat  has  happened  only 
money  is* t6^b^  paid :  there  is  wa  altertintive,  **  to  surrender 
•*  the  principal;''    It  is  like  the  cases  of  writs  ibf  error 
brought  upon  judgments  in  actions  on  bottomree-bonds. 
On  tliese  hbn^^s,  the  money  is"  not  absolutely  payable  in 
all  eyenftPbut  j^ the  ship  comes  safe  home,  \Hherehy 
iecom^s' aifi:SMigation  for  payment  of  money  only;  and 
thm  the  cbuVt  will  require  bail  on  bringing  a  writ  of  error, 
/•t/^  V,  Co/iey.  I  Sir /.  S,  47(5.  M,  8  G.  1.  B.  R.*'per 
"  curiam^'tiiG  contingency  having  happened,  this  is  noK\  • 
"  in  every  respect,  a  bond  for  the  payment  of  njoney 
**  only:  and   therefore  there  must  be  ball."     As  to  tiie 
case  of  Bidleson  v.  Ifhytel,   it    went  off,  he  said,  upon  * 
another  foot.    (See  ir,  ante  1545.)    Atid  as  to  the  case  in 
i?(irwe*l6l,  he  said,  it  could  not  have  beeh  determined 
upon  the  reason  there  given;  riit,  *"*  that  no  batrwas  in  that 
"  case  required.**  .  • 

LoVd  MANsrrtL'n  said,  he  should  have  thouffhtj' V^ 
•*  that  these  casfes  oiVght^to  be  tiherally  construed,*  °a's/   •>^jx..    'flf^fj  * 
t^ie/  arise  upon  remedial  Ia\^S.     Bat  Jti  that  case  of  ISfrf/t'-l  /       ,. 

son  vi  Whytel^  it  appeared"  that  the  HeterminatiojiS'liadl  h^"^   i^C^  ^^U^t^ 
"been  oilier  wise:"  Slid  we  must  bot  depart  fiy)m^tti(Ky  y/f^.    z/^-^^-i-^  7  ' 
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ir/\i.       determinatioDA.    In  that  Que,  ibe  weigbt  #f. authorities 
^KiNftER  j^^  j^^^.^  WxtrMOT  «pi:es^|>wieIfto  the 

WATSON       **^  ^^^^^  *     '    '        -r.    >        .      ^      ,,,,    ,,  ,  .. 

'    '  Tub  coi/RT.mkrod  itio  6j(ma  evejc^.to.  inquirp 

into  the  practice.  :Am  on  ttle  jast  d^y  of  the  iettai^fAf. 
Attorney  General  moved  to  enlarge  the  rule :  but  t&e  rule 
made  upon  that  motion  was  never  drawn  up;  nor  does 
any  thing  fuitber  .app^i^  toJiave  beem  done  in  conse- 
<|ueoee  of  it  So  that  the  defeudant  in  errOr  probably 
ftLv6  iip  his  motioDi  **  ^o  be  at  iibarty  to  sue  out  eze- 
•«  cutioa/'  -  .  -• 

TuciJiy,  ISlh  Walker  v^ms  PjpuRiNS,  An*Prif i^ratop. 

^rr^Ri*     K^^^^  WALKKU  brought  an  action.upon  a. bond. 

CS.  C.  I  BU    i3  Upon  oyer  l*iiig  prayed,  it  appeared  t6  be  a  bond 

11,-mI  •  ^^^^  nilliam  FerkiM  the  intestate,  to  the  plaintiff,  in  a 

SSaUo^of  Hl*™'!^-    I^»«cite9,thal  whereas  the  above  bound  tt'itr 

■eductiim  Bad  <im  Perkins  {the  intestate)  and  ^arah  PValker  had  agreed 

lutorecohabt«  to  livt  tognher^  therefore  be  had  agreed  to  find  her  meat,^ 

Utioa  Toid-     drink,  washing,  and   lodging,  &c.  and  to  leave  her  an 

MJUftlyttfQQi.a  year».{^  he  quilted  her,  or  ^he  outlived 

bicD  :  and  if  they  had  any  chiid^  be  was  to  take  care  of 

and  Pnwkti  for  it.    But  ^*she  should  leave  him^  or  go  to 

another  man,  then  he  should  not  be  obliged  to  provide 

for  her  any  long<»r,or4o  leave  her  any  annuity. 

The  defendant  pleaded,  that  this  was  an  agreement  be-  ' 
tween  the  plaintiff  and  h]s  intebtate,  '*  to  live  together  in 
**  %tioi€  of  fornication:*^  and  that  such  a  bond  made  in 
pursuance  and  support  of  an  agreement  **  to  live  together  in 
I     **  fornication,**  is  void  in  Uiw. 

In  repiy  to  this  plea,  the  plaintiff  alledged,  that  she  ii^.as 
a  rtrgt/f  ,and  was  seduad  by  the  intestate  Tand  ip  considera- 
tion thereof,  this  bond  wasgivi^ni  to  berby  t||ie  intestate  ; 
^^  andthat  it  wa8priRMittmpMdic;>itf:.  ^ 

To  this  replication  the  defendao^t  dj^murred. 
Mr.  B/acksiouet  for  the  plaintiff,  observed  tliat  the  con- 
dition consists  of  two  parts;  one,  "  to  livetogetlier  in  a 
87*cS  4  5^"  **  •^^^  ^^  debauchery  ;*"    the  other,  "  to  leave  her  an 
5Ves.  288]   "  annuity:'*  the  former  part  whereof,  is  void;  the  lat- 
ter good.    That  suit  may  therefore  well  be  upon  the 
[1669   1  ^'^^'^^^^  P^^>  ^'^^  P^^in^  her  the  annuity.:  For,. it  is 
-I  agreed,  in  the  case  oi  Chesmun  et  Ux  v.  NalAby,  l3  G. 
l.B.  R.  a  Lord  Raymond  1459^  aud  2  Sir  J.  S.  744. 
that  the  position  laid  down  in  Hobart  14.  (in  the  case  of 
Norton  v.  8i4n$nfi$)  *'  that  the  fvmmon  law^  having  made 
**  that  void  that  is  against  law,  lets  the  rest  staua;"^  knd 
that  where  a  bond  is  conditioned   to  do  som^  thitigs 
"  agreeabletocommonlaw,andothersdisagreeabletoit; the 
^     breach  may  beassigned  upon  t/uit  part  which  is  gp^  . 


Michaelmas  T^riD,  5  Geo.  3.  1629-1579 

'  Aad  h^e  prami$m  pudUiUm  ia  4^9ufiicie.nt«GQasMera«      1764. 

Lord  MAifSj^crriH— Jt  is  the  price  of  prostitu*         y^ 
tioBy  premium  froitittUionis :  forif  «he  beame$  virtuous^  pckkinc 
»iip  js  to  /ofT  the  annuity:    It  tppeciri  dearly,  upon  tb<^, 
iX)^dilian,  ttitt  the  bond  is iVJ^gn/  and  f^piW.        , 

JyiM^M£|4T  for(b<9  DSF£ND4;(T* 

Rm  ivriitf  Pamipt  Reborn*  •      „^^^  ^^^^^ 

ACTIO  JT  on  0$  G.  3.  c.  9)J  3.  fpr  a  forfeitore  of  ftOO).  ^^^  *  ^®*; 
lor  ItavijQg  \^i9^»\td  wrpg^b^  silks  found  in  his  cus-  ^P^|a'  l^H 
tody.  .    .  .  reqamteoa 

Ufma  skevfiuf  cauj»e  why  Jh^  defendant  should  not  idSS!**' 
.he  discharged  on  comim>n  H^iJ,  lV}r.  iVnUace  fpr  the  plain- 
tiff,  f^id^iik^  he^  pbi^cip^  **  (bat  this  was  a  popul^^r 
••;^ction;' 

^t  be  MSjnrereiL  tiist^  Ib^  3tb  section  pf  this  act  of 
26  G.  ;2.  c.  21.  <o;o  whiich  thiji  action  was  brought)  ex« 
^essly  aMtiv)r^es  io  bpid  to  ^eifll  bail :  it  j^ivea  a  capiq^ 
^  th^  ip^t  process,  sptecafym^  the  sun)  of  the  penalty*-  ^ 
sued  ior  f  si^i^Ufieict3  "  that  they^e^pdan^  sbaU  be  oti^sl^ 
'*  to  give  jsul^cient  bail,  &c." 

MfT.  filQWc^  i'dr  thedel'eud9Ut,o1^ected,  timt  t(iougi)  t^^ 
.act  givesa  capias^  ,S^c.  yet  it  is  noli  positively  swotm  in  the 
plsiuxifi's  (tUidayit,  '*  thai  the  defendant  hsa  committed 
^*  dht  offhfc^:^'  it  is  only,  *'  that  be  has  cause  at  action 
"  against  bim  for  ^iOOJ.  forfeited  by  him  for  so  much  un* 
•*  seaJed^iUc,  &c.  found  in  .bia  custody."  '{"hm  is  making 
thie  plaiutiS  a  judge  of  tlie  offence.  It  ought  to  be  po.* 
sitii/e,  **  jths^  the  defie^^dant  had  con^mitted  tlie  qffenu  de« 
•'  pcribed  iji  4iiie  a^  of  f>ar)iaioent.'* 

Ctfr.*  It  is  posixiv^  enough :  he  swears  V  that  he  bi^d  [i  Dora.  ^05.] 
'*  cause  of  setiop  aga^ns.t  ti^oi  fox  ^O0\.  forfeited  by  him 
"  &c."  • 

'^'^eact  does  np(  ^egiu^e  an  alfidayit  at  aU. 

RjlJ  Lfi  I>l:«C9ARGED. 

r    1570   ] 

E^.v^'S.^ic  diamiss'  fiii<y>KE  Bef  I.  c^rrws  Asti^ey,  Esq.  f/*^"?*.  *^*b 

«taL  Not.  1,64. 

rs*  c.  1  Bi 

THIS  la^as  ;^iipecial  verdict  iii  ejectment,  of  lands  in  499.  521  j' 
setceral  psxisbes  iu  the  county  pt  Che^er,  found  at  tHe  ^  deviaeio  !•• 
#V¥inaer«aas.i;ze5  <br  that  county  in  \lii%,  '    three  mnm   in 

It  is  stated,  that  Sir  Samuet  Damd  was,  -on  the  19th  pf  tail  mail, 
fs^TM^If  ^7^^\  seised  oiihe  premises  in  cjuestionj  and*^*'^^*!?^/* 

aN  'Md  every  oiJisr  Ju>o  of  4*  wUhuiit  nnmin^  SAf  *  «ifata«  ^etpaimler  Knr 
want  uF  guch  imuc  to  B.  in  tail  male  t  the  afiijr  boni  sdm  of  A.  italie  ma  eauito 
In taH nnrie.  fSee  ^^^urti.  ^-a.  4  h^%m  WM.  ytti,  J».  i  JllWSJb l^tf >  SM*  9  Dura. 
S5.  4  Dura.  4y.} 
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Michaeimas'teW,^*'G^d;^;{. 

bcing'so  Bei8€d,"hc^  on  that 'flay,'  niadfe  hJi  t#lir,iiirty  ktlfest* 
ed,  and  written,  with  his  own  handV  in  which  witFarc 
copta  qedthe  follpwip^ clauses  and  prbViscwsit^V.— '*  Arid 
•'  whereas  I  arri  at  thj^^jiuie  seised  of  a'fee-liimp!e  estate 
"  in  thp  county  palatine  of  tWcr,  in*  the  setfertil  tnanorii 
•*  and  towqsliips  of  Oxcr-Ta/bj/^lfc.  ftri  Wow,  for  pre- 
"  reiitiug  aod.  quieting'  all  disputes  arid  controversies 
"  tpuchiiig  and  conperninfij  who  shall  hold  and  enjoy 
**  my  said  estate  if  I  die  wifhout  issue  nValeor  fetnale,  (a) 
•*«l^o^  by  tbi^  my  last  will  and  tedtattient  in  writing* 
"  under  my  qwn  hand  and  seal  and  pabltshed  by  tneih  the 
"  presence  of  the  witnesses  whose  names  arebere  written, 
"  give,.  grawW  Jw^^  devise,  arid  appoint,  all  my  teaTd 
*'  manors^. lai\d^» and  t^n^ments  with  their  appurtenan- 
•*  ces,  in  Oier'Tulb^^  'ffc\  Uc  with  their  several  and  rc- 
"  spective  rights,  members,  and  appurtenances,  in  the 
"  said  90uni^  of  Chester^  and  all  other  manors,  &c.  &c. 
"  aiwl  hefQi)*^"^.^'^*^^  whatsoever,  of  what  kind  dr  nature 
"  soever,  wherein  1  have  any  manner  of  estate,  situate, 
"  lying  smd  being  in  the  county  palatine  of  Chester,  unto 
**  Samuel  Dnckenj^Id  my  godson* and  son  of  Charles 
**  Diixke/jfie/d  ot mobheriey  in  the  county  of  Cheater  esq. 
•*  during  bis  natural  life,  and  the  heirs  male  of  his  body 
"  lawfully  to  be  begotten ;  and  for  ^arit  of  surh  issue, 
*'  to  Charles,  Duckenjietd^  another  of  the  sons  of  the  said 
*'  Char/es  Duckeftfie/a  tsq.  during  his  natiiral' life,  arid  to 
*•  the  heirs  male  of  his  body  lawfully  lobe  begotten  ;  and 
•'  for  want  of  such  issue,  to  John  Duckenfield^  another 
**  of  the  sons  of  the  s^id  CAtfr/cV  DwcAvw'AWrf  esq.  during 
•'  his  natural  life,  and  "to  the  heirsmalenf  his  borly,  law- 
'•  fully  to  be  begotten ;  and  for  Want  of  such  issue,  then 
**  to  every  &on  and  sons  of  the  said  Charles  Ducken field  esq, 
*V  which  shall  be  bt  got  ten  .on  the  body  of  Sarah  Ws  now 
•*  wife :  and  for  Kunt  of  such  is%uc,  then  to  Wiflihm  Hul(o/i 
•*  of  the  city  of  C/*t4-^rr  during,  his  natural  life,  and  the 
"  heirs  male  of  his  body  lawfully  to  be  begotten*;  and  for 
•*  want  of  such  issue,  then  to  Samuel  Giddstofi,  of  East 
•*  Ham  in  the  county  of  Essix,  my  godson,  for  anddur- 
'*  in^  his  natural  life,  and  the  heirs  maleof  his  body  law- 
•*  fully  to  be  begotten ;  and  for  want  of  sucb  issue,  then 
*•  to  James  Gold$ton,  brother  of  the  said  Samuel4Joid$(on^ 
•'  during  his  natural  lire,and  the  heirs  tnaleof  his  body 
"  lawfully  to  be  begotten:  and  for  want  of  such  issue. 
•*  to  the  right  heirs  of  the  said  Sir  Samuel  Daniel  for 
"ever/* 

"  Provided  always  nevertheless,  and  my  express  will 
''.  and  mind  is,  and  I  do  hereby  declare,  that  the  eatate 


(a)  See  4  Burr.  2165.  Cro.  Car.  23. 


is. 
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*\  hereby  ^  gppaated,  ilevised  and  limited,   of  the  prenUi-      1764. 
^*  see,  to  the  said  Satnual  DiickenfielH  ^\m1  others  as  afor^      rVaws 
*  V  /i9id»  shall  b^  upon  this  express  coiuiiticn^  that  it'  the  ^^  dimissa. 
V.  lives  and  .estatessd  granted,  devised  and  Hniited  to  ItHrn   unoojii 
'*  Of  Mem  and  their  disceMdajnH  shalleo/nefo  bini  or  tfaem         y^ 
*^  ami  be  >A  poMe5«/o/i«  that  then  and  thereupon  be  and    AfiLEY* 
**  they  aad  their  descendants^  to  whom  the  premises  ahaU 
V  come  and  be  in  possession,   shn II  procure  nn  act  of 
^  '*'  parliaoient  to  be  past  in  the  first  or  second  sessions  of 

^*  parliament,  by  virtue  wbereef  he  and  they  shuH  take 
**  a^d  usem^  surname  J  and  bear  inchief  the  imni  of  the 
f'   DanieiB  oi  Over^Tablej/  in  Cheshire;  \vhere  my  family 
T^  '^>4iaUi  hf^en  very  ancient:  or,  otherwise,  the  uses  and 

*'  estates  so  granted,  devised  and  limited  to  them  who  sfaaU 
*^  refuse  or  neglect  to  tttke  and  usci  my  name  and  arms  in 
**  chief  as  aforesaid,  to  determine.** 

'  "  I  give  all  my  books  (except  what  given  to  my  wife,) 
**  both  at  Table^  and  Holln-Sfreet,  in  the  county  of  Jfitf- 
*"  dieses  and  pariah  of  5^  Mary  k  bon^  and  all  my  iieimily- 
.'*  pictures,  and  all  other  pictures  (except  what  is  given 
**  to  my  wife)  at  Table^  and  Bojrton,  and  all  statues, 
'*  clocks  and  bells»  brewing-tubs^  and  brewing-vessels, 
*'  and  all  vessels  belonging  to  the  cellar  at  Tabley^  and 
''  all  goods  at  TahJet/  after  my  wife^s  decease^  and 
**  all  the  interest,  title  and  remainder  of  years  which  shall 
^*'  be  unexpired  at  my  death,  which  I  have  in  the  lease 
'*  from  the  dean  and  chapter  of  ^CitriW-c//iircA  in  Oi/brdf^ 
**  of  the  Iftbrs  of  Ovf  r^Tahley  and  the  molfety  of  the 
"  tithes  of  the  parish  of  ilo/Ae/sfon/ (being  small  tttbeii) 
**  in  the  county  of  C/ies/er,  unto  Sumuei  Duvkenjirfd  hiore* 
*'>said;  and  if  he  happen  to  die, then  to  the  ifext  in  re«> 
"  mainder,  or  any  other  that  by  tiiis  my  will  shall  enjoy 
**  the  estate  hereby  granted  and  devised:  and  my  desire 
**  is^  that  my  executors  shall  renew  tlie  said  lease  at  every 
'*  seven  years  end;  that  it  may  be  kept  in  the  possession 
«'  of  thelaraily  at  Over-Tablei/r 
^  Item,  I  give  and  bequeath  my  silver  puneh-howl,  r  j  572  1 
.   "  and  silver  ladle,  and  marrow-scoop,  and  the  two  large  *•  -^ 

•*  silver  d^oantere  which  were  made  of  the  silver  of  my  . 
*'  two  trumpets  which  I  had  when  major  of  the  horse  in 
^*  IreioHdxw  1(JP0  and  1(591,  to  the  said  Sammt pHck^ 
*'enfieid ;  or,  if  he  happens  to  die,  to  the  next  in  nemam- 
.**  d«r,  or  to  any  other  that  by  this  my  will  shall 'enjoy 
*'  the  estate  hereby  granted ;  and  desire  my  executor  to 
^*  keep  them  tor  the  family,  as  abovesai<l;" 
'   a*  -Bt  There  was  a  power,  given  to  make  leased ;  and 
•alsoapowei,  to  rndkejoiittares  io  the  amount  of  2001     - 
per  anuunu  '  .     ..    -. 

Snmaet,  John,  znd'Cbarks -Duciepfield,  the  thi^ee  sous 


\mi 


ftCMiMQiis.  T«Kn,4b€fam! 


.5. 


r  urs. 


oC^efa^ iJ»K«Jtei9lr»  n[  MMherk^  sH  died  vitiAXit 

v:SM:GftaiJ^i0idto!^:<)f  3£i)A^^  had  a  fixirtbtoon, 
mUMA  WiiLi'AiM,  bom  ><i/ta'fihe. date  of  ifae  .wiU;'WlK> 
b^aiM  seisai^^mt^woik  tlw  namet  and  arms  of  thmtet, 
(acoordiAg -to  the^diicctioiB:of  the  will;  and  snfismdn^ 
irecovBry^  and  then  made.tiiajmU;.  (under  WliicliwHi»  tltt 

4¥Uliam  Hukmi,  and  Sumuel  and  .romei  GaUaUmi  <the 
0«lKrremamdt^«Den4djed*wilb6utiwcie  male. 

'ElieiettorJofldiaiKbinl&ff'Chia^  aa^iieol  4be  f^bt 
iieps  of  the  testator.  Sif  Seemud  Bmkt:  itk. 'OM  moieof 
bf  the  iBsWe  «nder.a  co^^beimM;  all  l^  prior  itvilRa^ 
tAo&tneB^  being^deari  aritboat  'isMe. 

The  questioQ  was  '*  wa^t  €itatt  Sk/JFiilium  Dnekm^ 
'"'.^^fhhattkl  (the.foartrb  sob  oft  Qbarle$  Ducka^d^ 
'V.  JWoAfcer^,  mq^.took,  tNider  tfa^^  will  of  Sir  ^iOitm 

T  JDkiis  case  jitosmrgued^on  ZVirsab^.the  dd,  mid  f!tidajf 
«he  «tb;  :bf  . jFa/y.  last^  by  Mr.  Biackdoike^  oo  bebatf  of 
tbe  lessor  of  the  plaintiff;  and  Mr.  Mdiub  Harm^  on 
bdMlfof  th«def6ndao«& 

Mu  lBte;&jio/re.<>oateiided, .'that betook  an  catate^r* 

'\  HeiM^a.iyitit.iiajriogdown  some  general  rules  ^and 
•pf Hierptes'coacerniiig  deirisea  of  land,  i  bey  mnat  be  te»- 
jMMiided  agreeably  to  tiie  iaUuiian  of  the  tdataCorf  tf 
«uch  intention  be  not  repuffnant  to  the  rules-of  lav :  and 
itbe  tntentooncf  theAeattttiDr  niiisthe  onileoted  from  ti)e 
mrboit  w^li  taken  together.  An  estu/e  tail  $iittll  no/  beT»ifr«' 
'^  by  ^/fq^/icatioa^^unlehBit  be  a  heceuary  one:  aco'ni|eci- 
:ora4  or   njerely  pjt)bable*  mipUcation  i:^  not  auffioient^ 

rotmd  for  diainberrtingan  beiratjaw.  ^If cbet«BtalX)Hn* 
Irnteotion  is  duhious^^xhe  construction  abaUJi)e  invianonr 
[of  tbe-Afrr  «tf  i/aff. 

Upon  this  whole  wiirtaken  togeiher*  thtspe  iatnoagfmind 
lb  auppose  that  tbe  testator  Sir  H  iUiam  rDamel  mentnt 
to  givio  this  devisee  any  thing  bey  cud  an  eatate  A)r  iifr^ 
Tibe  Teatrtctive  cirouoistances  atttrnditigibis 'pa^cirinn 
devivea^  and  bis  oare  to  preserve  tbe  estate  in  bis'.naam^ 
aiidiamily  and  iu  a  precise  prescribed  .condition,  indncate^^ 
<^%te  tbecof^rary  toauch  a  SMppeaitioo. 

.  jtis  not  sufficient,  tosay*  that  "beoause  tbe 'testator: 
*^  baajgrffienan  estate  tail  iO}Sdmml;Cjhurh^m6Jt)hnt  he 
**  most  bave  intended  tbe  /?inriforieveiy  other  soniifi'tbeit 
^^ /alter  to  be  begotten  on  the  body-of  hiBUb^nJV^ife 
^nfn^rak'*  For,  there  is^no  nppeamitce  of  any  ^iieh  ji^* 
tfttlion.  On  tbe  contrary,  it  uould  be  more  £^reeabIe*to 
(bis  ipipflrent .  iiiteiHion, .  i£lAM»^liteb(abottld  \be  conttmi^Sk 
only  estates  for  life,  to  render  t/use.  devises  conformahUx 
to  mis.    If e  cited  Co.  Lit.  42.  Skinner  385,  562.  Sevestfif 
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T.  ^Tiiif^.  mfimnfft  339*  MiOleti^  ^  S^^th^AudShat^X-     1754^ 
P.  C.  ^)7.  SwatNe  V.  Fawkner  tt  ah  5.  C.  -j         «yAW« 

Nor  wfil  the  subsequent  WoWWr-^'^AflBjf&r  fenif.ilpjf  exdimiss. 
"  jifrA,  iffiK^  tliei  to  WiUionk.UuttQtkv   «ufl5t«  W  «f«9t»    beOQKE 
a.n  «sute  taiU  Habere  .there  was  no  «8IaU  iief^^re^ -rtfirgftm         ^ 
450.  G€rdii9t  V.  SIteldmi.  t  VermuJb^.  CotA  V*  C«nfc  fbr-    j^g^j^'^y. 
r^s^r  i8-  Ifirrf  Glemrcl^y  v.  BoifiUk^        . ^  '*      - 

Mr.  Harvey^  on  bejialf  of  the  defendtmis*  (trtm  wtrjft 
tbe  devii^es  4>ti  Sir'  TVittiam.  Diickef^tid'Ji3^inkU)'X!tHt' 
tended  tb^t  tJie  s^id  Sir  tVillimm  DatJuMj/iMDanieii  «rb6 
w»i  thefourth  ton  of  C/i/ti^&j  Oucke^^,  0^ ';  «^  IxuNi 
after  iihe  maktog  of  Sir  Witliam  OahieTi  wiH;  ^OMilitytst^  r^^itey  07ff:l 
outbfi  tienor  of -tbe  said  wtlU  UKken  til  tbgeiher,  md  by 
tbe  manirest  iiiteution  of  Sir  01tfiaM  JP^«AMifaetcytat«r, 
have  takeataoeg/a^etoV  under  Jt.  .  ^  ,      ,   ^     • 

He  8aid»  it  was  ^lala  that  an  estate  tail  ^ims  4he  feaif 
estate  that  tbe  testator  intended  for  Irini :  and  thin  fee  Ind 
barred  by  the  recovery.  But  if  be  took  a  j^e,  Uiea  4be 
remainder  ''  to  tbe  testator's  own  ri^^nein^  (imder 
vbicb.renaioder  tbe  lessor  of  the  pfariatW^lrittftj  nevtr 
tookpkcQ. 

He  agreed  to  tbe  three  prioci{>leslaid«dk>Wttby  Mr.MK(-'' 
^oiie ;  namely^  *^  that  devises  are  to  be  texposiiidfidU  If 
'*  possible,  according  to  tbe  irumtion  of  VheteVta^^itfesfe 
"  the  construction  iiHist1>e  (k>Hectedfr(M  tbe  irfto^  Will  r   I574  1 
"  taken  togatber ;  and  that  the  itnftlicatito  by  'Wbidraii 
'*  estate  tail  is  to  be  raised,  must  he  ntcmtarjf^  and  ttot 
*^.iBerely  conjectural  or  imf^oary." 
"  He  said,  the /rii«  rule  of  i/»^V^/ofis,  turas  that  wfeiefc 
was  Iditi  down  in  the  certificate  of  this  coort  in  tbe  vase 
of  Robinum  v..  RobMioUp  *  and  affirmed  by  the  jtidgea  rn  •  v.  an(e» 
tbe  House  of   Lords,   on   14th  of  February  1756,  viz*  ^^ol.  i.  p.  ss-] 
tj^hen  sucb  inipliaation  is  «rcc4Wiy"/o  aFFACT0\Tfilfct'*j®5^*'^^"« 
"  manifest geueml  intent  q[  Uie  testaftor."  p?  5oV 

7'his gentleman  intended  to  have  his  .csrtatelscpt entire ; 
and  brsiuuae  and  arnvi  preserved.  He  adorpts  the  line 
oihiB  eldest  sister^  whb  *had  three  sons,  irkh  a  prcfbabi* 
lity  of  more.  Be  insists  rigidly  upon  their  taking  iiia 
vtaae  aad  aw)9 :  and  glires  heir-looins,  lion^s,  |MCtar^ 
and  furniture  :  and  he  meo/tt  io  give  bis  tbr^e  nefrtiewa* 
ihmt  to. being  jtSamiir/,  Jului,  vavi  CharUs^)  notnore  fbun 
/fAr-^estates^with  contingent  remainders  totheir*male«iSMier 
tlHnigh  b)r  /^o/coufitruetionof  bis  inrords^thfey  took  estates- 
tail.  &ut  it  m  iMery  certau^  that  he  did  not  rntetid  thtft  any 
xeiniitnder*anaii  sboiild  .aucceed  to  bis  "estatey  "VdltiAtf  any 
oMlaissue  of  a^jf  son  of  bis  sister  Duckenfidd  HbovAi  ^m^ ' 
main  la  ibeing.    The  estate  tbcretbre  a(  t\m  after-bom"  i 

nephew  img%/  io  be  &iii«AaGED  %  iJiip/tmVasai^bedauseMeb 
JaipUaaiiou  is  absoiiitely  aacessary*  Xoi/ffkctum  tbajviaiii^ 
^est^neralioienlto^of  lbs  testator.  . 


BRg^K£ 
ASTLEY. 

[Qu.  poat. 
1577.] 
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^/ uy«.         T6e  court  vfijX  tJierefpreTaiitfc  a'  constfiiitioH'  aee&rSin^* 
^'i*.NA.   l/«^«i«M^  J^vll«fflK  t+^e  ipioper  Words.     1  *''';'    ^ 
dnrnfis  n  v4p4>^t))^  pfovib^dircetii  ••  that  "SitiJiMt?  /)irc)ke;j^^W 
'^'     ',"  aiidtheptb^r  deyisee*.  and'mr  pEJ<efe\kirAK'fi shall 
'/^  gpoathrijTfioming  into  possession/ prAbtife  tii^  acC  -df 
*^  parliament  to  take  Ws'  name  afid  afius;"  and  afei€'  k 
cle^r^.tJbiat  he  tne^v??/  ttiiit'  these  descendoMii  ilhould  VAkh 
/hi^  ^5^ai(;e,  a9  wellas  his  name  anci  amis  i  the  court  needs 
*qply  ^.:!^ippij/  the  word  *•  oescendant*/*  in  th»6  devise 
.tqitliie^aiFter-bofij  sonand  spns;  (whicH  in ind^d  nece^sd^ 
rilj/ji^iifdA  .and  then,  (let  the  words'^  and  for  want  6f 
•V  jif4;4,is8u^?i^',  be  aj}'^)li.ed  either  to  ChCtrlit  Duvkenf eldest^; 
oji  tp,.hi^  eyery  af(er.born  son  and  sons,)  it  must  be  con- 
strued ^^  ^sV<i,te  fait:  for  those  words  would  be  suflicieiit 
to  c^eata  i^n^tate  tail  in  a  eriV/;  and  are  rather  stronger 
tban  the  word  "seed    or  •^  children."      '     •     » 
.J   If  thfj  vfQfds  .**  an^^for  want  of  tuck  issue,**  can.be  re- 
texTfA  to  the  want  of  issue  of  the  aft'er-boni  son  himself, 
-there  caa  then  be  iio  doubt  but  such  ftfter-born'  ?ton  tbok 
an  estate-^afV ;  for,  a  devise  **  to  a  man,  artd  for  want  of 
";. heirs  of  bis  bpdy  remainder  over ;  or,  if  be  dJe  without 
;•*  i^pe;  qr^for  want  of  issue;**  will  createan  estate  tail, 
'aUhougfi  there  be  no  direct  limitation  of  the  estate.    And 
tbe  word  "  «/cA"  may  refer  to  the  issue  of  the  after-born 
«Qn  c^r.SQns;  and  |mean5i/rA  5orf  of  (s^ue  aa  that  in  d^- 
/aultx)rwhicti,  from  Samuel,  C/idrteit  and  Sakri^'the  tes- 
tator had  limited  the  estate  to  every  after«*born  son  ^d 
sons  I  th^t  is,  heirs  male  of  the  body,  "  * 

>  He  intended  an  estate  for  life  only,  to  his  three 
nepheyirs  that  were  In  being:  but  he  intended  a  difflsretit 
estate,  spmiD  estate  q{  inheritance^  to  his  after-born 
u^phews.  ,  .      *        , 

He  £buld  neither  Ihteiicl,  nor  would  the  latv  permit, 
thai  the  after-born  son  should  take  successive  estates  for 
life  :.  that  would  be  contrary  to  the  resolution  of  the  case 
of  Hambersion  and  Humberston,  1  Wifliamt  332.  wbeire 
the.Lord  Chancellor  declared  an  attempt  ••to  makeaper- 
**  petuity  for  siiccessive  liye^/*^to  be  tain, 

lis  could  not  intend  that  the  2d  and  3d  after-boMsdns 
.should    take  in  preference  to  the  is^ue  malt  ofthn  "finf 
^aJ'ter-born  son  ;  antt  that  tliey  and  th(5y  only  should  fdse    , 
,'tbe  benefit  of  his.(ileViSe;  dhJeven  that  they  rtioUldbeilx- 


[   Q".  ] 


[^Midton  aqd    the  two    Goldstons  would  have  had  the 

'  same   claicn«   prior  to  him,    if  they  bacl  happened'  to 

^  live.  •  .       .  , 

If  it  be  asked  "  whether  th^  after-born  sons  of  C*ttt/« 

'"  Duckenfield  egq  :  should  •  haVfe  taken  jmHtlif,  <»r  iH  twh 
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•^  <essio;;.  in  case,  there  had  been  mor^ than  one  ;**.the      17^4 
answer  is—"  in  succesfjoy,^:.  Jov  Xw)f  Wert  not  m  b^-     bVa»» 
ilng.  Af  "Xhey  had  been*  ihJb^mW.  then  indeed*  they  W6illd  eic<Kftii«s. 
.l^ftve^uicea  jointly.    This  i$  the  distinction  laid  ilbwii  'nao^^R-fi 
♦in  Cout  V.  CaoA,  ^Ferp.pio.    iAnd.tKisNvks  the  mcrnrfr*^     -    ^^ 
ifttefUiptiot  the  testator.    And  to  aid' find  ejf}ciua(e  hi«  in-    ^STtET. 
tention»  Uieqnirtwill  Muppljfthe  deficiency  of  eJcpresiion, 
by  atldiu.ec  the  word  "  descendanYs  "of**  heirs  of  thebd-      .... 
*'  dy"  of  such  after-born  sod  ;  or  by  applying  thfe  "^ords 
•*  ai)d  for  want  of  siicA  issue,'*  to  the  want  ^f  issue  o/'iticA 
9on*    And  this  wuuld  qpt  b^  going  $0  far  as  the.  Ukt 
pojutwaa  carried  in  the  case  of  Robinson  v.  Robwnon  M- 
fore  mentioned.  *     There  Lancelot  tTkks  wa^  construed  •  v.  ante^ 
to  take  an  estate  in  tail  male,  he  iand  the  heirs  of  hts  ho-  Vol.  1.  p.  98 
dy  taking  the  name  of  Roh\n^ni  notwilhstaWlih^  the  *®  *^ 
express  estate  devised  to  the  ^id  Lancelot  Hitki'^  for  his 

V   iife  AND    NO  LONGER."  .  '     '         1      ' 

The  case  of  Lomax  v.  Holmeden,  in  CHahceiyi  %as  r    j^yg  t 
very  near  the  present ;  and  would  havd  been'  alriJost  in  *-  -* 

point,  if  it  had  recpived  a  more  solemn  determination. 
It  came  on  by  petition  before  Lord  Hardwicke,  m  Trin; 
•23  G.  2r  1 749.   Joshua  Lomax  the  petitioner's  grtlndfet her, 
by  his  will   dated  9th   Decrmfccr) 7*20^  d(? vised  hi wds  in 
trust  iic  ;..(s^e  3  Peere  Williams  176.)   Then  to  the  trte 
of  the  petitioner's  father  C^c6  Lomax  .{his  son)  for  fife; 
then  to.th^^ise  of  the  trustee, and  his  heirs  during  Calebs 
.  life,  to  preserve  contingent  remaiuders :  then  to  the  use 
of  the^>5^  son  of  Caleb's  hoAv  ai.d  the  heirs  of  the  body 
of  such   first  son ;  and  for\s:a'n(    of   such    issue^  to  ♦  •The  word 
.  second,  third*,  fourth  and  tifth  sous  of  Calebs  successively,  "^^fj^** 
and  in  remainder  one  after 'another ;  [without  specifying^™ 
WHAT  ESTATE  he  gavc  thiem  ;  the  wowis  of  inheritance 
bein|(  by  rnistake  otniUed^  as  they  are  in  the  present  Case ;) 
^and  for  want  of  uvea  isvie,  to  the  use  of  his  four  daugh- 
4  ters  and  their  heirjs.     Caleb's  eldest   son   (named  also 
Cakb)  died  without  i^sue,  very  youn^.    After  which,  the 
petitioner  was  bora»    Two  questions  were  made:  1st. 
whether  the  petitioner  could  take  as /frs^  son  of  hisfather 
•<Gi/f^f  Udly.  If  he  could  not,  then  whether  he  might  not, 
r/Jb^ow^v^,  l^ijce  ari  estate  tail  by  applying  the  words  **  sucii 
».  *'  issfie!*  toi/ti§  issue  of  Ai^  body.  It  was  determined  upon 
>  the  firtt  poifit    But  upon  the  *2d  question,  hovA  Hard^ 
i  f^ioke  saidi  he  inclined  to  think  that  the  petitioner  might 
'i^fkeianestfite  tajl ;  from  the  latitude  that  must  betaken 
*   in  supplying  the  omission  of  the  word  '*  the"  and  in  con* 
^'  'stoning  the  ^ord^  **  successively  and  for  want  of  such 
.  **.il»u^^-",^])  whidh  must  be  supplied  by  some  construc- 
tion or  other;  however,  as  he  was   clear  upon  th6*tst 
i  -poiAti  het,avoideci  giving  any   direct  opinion  upon  the 
.^fi^f!^.  .  And  itappears  by  a  report  of  ^  former  branch 
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of  fthe  same  oasc  in  BUdrii  term  1732,  P  Peert  W^iiing 
170)  that  Sir  JwgA  Ji-i^J?,  t Ken  piaster  of  tfcje  pHs/^Iij 
**  that  tiie  now  petitioner  (an^  then  plaintiff)  .was  i«duei 
•*  to  take  aa«6tate^  W.'*^  '  .  '  "  "^//^'  ,^  ^'.[^  '\;7^ 
Upon  the  whole,  this  after-bom  «'oh  teok  fli'7raif  j^ 
£akUe  imili^uA  it  may  be  dopbted  wbetlier  be  dTid  eve^ 
.  jbabQ.ayee.  For  the  tefttatox  devises  **ali  h'is  inanors^  lapds 
•*  and  tenement^  wher^sin  he  lud  any.  roanper  of  estate ;" 
wWoh  «eemB  to  iinport  that  he  gives  to  the  respectivie 
devisees «//  tke  j^state  that  he  himself  had  in  then^ ;  wliicb 
Mrai,  and  which  he  takes  notice  to  qe^  '*  a  f ££  s^mp^^ 

.  Mr.  J5/aci«^o«c,  i«  reply-HCertaiiily,  not  a  fee-^tp^j^le': 
Ibr,  the  testator  intended  a  2e»  estate  than  Ma^.to  bia 
4iiree  eldeet  n€|>bews. 
]  Tt^w^ards  •*  xfihsr^m  X  have  wy  manner  of  estate'* 
only  mean  to  ascertain  the  locaflity  of  the  lands  devised 
4M  fender  the  description  of  them  the  ,more  clear.  His 
moN^mt  itttentiim  is  contrary  to  tkU  consu  uction. 

Iii^rcau  it  be.  an  -estate  tail:  jbiecaaise  botb  the  wo^-d^ 
andthe  inteatii^Ai^e^batitiis  Q^lv  an  estate  for  Jiftf. 
Axki  he  iiitettded  90  mpreiD  bi$  rlu^  nep^ws  Samud, 
Charigs^htiiiiJjQhn;  tbd^gb^io  point  or Zour/their*^  will 
IsteoonstTUttd  into  estates  iail.  .n 

Mi\  Hamejf  supposes  the  ccaiditk^i  **  to  tal^-e  and  lu^e 
■^  jthe^testator's  eame  and  arm^"  io  extend  to  the  defend- 
ants of  tf//  the  aons  ofChi/rles  Vmkenfield^  esy.  Wberena 
the  testator  lexprecsly  conbnes  k  to  mch  of  them  asajiall 
come  into  possession ;  "  the,lrde6cendants,  to  wnpM 4fae 
*'  premisesshaU  oome  and  be  in  j)Q^sessiQfiJ*\'  Their  4^ 
acendants  are  not  required  to  take  Xhenaine  (Uid  armS| 
tmle^  the  estate  cornea  to  them.  1'herefx^re  no  arguju^t 
call  he  drawn  from  this  pioi^iso.  And  in  &ct,  tbi^^eiieud- 
ant'steatator,  Sir  William  J)iickenfitld^  never  did  lake  the 
inameandarmsof /J^nie/for  b'rmself  ai»d  hisde^i^uSa»i^  ; 
h\xl0Xi\]f  S^f  himself ,  for  life.  The  bill  was  o^ected  to, 
tipoD  Ibat  iKx*ount :  and  .the  act  of  parjia<nen)t  was  ;ai  Wt 
pitied  tp  extend^only  to  himself  for  life. 

The  Wiords  **  and  for  want  .of  such  issue**  can  n.oJ  ip^r 
to  issue ^0^  named  m  the  will ;  neither  is  theire  an}^  ^.l^r 
^eKponuding.tbem  of  such  for/  of  issue  as /£«/  i«  de|ial4t 
lof  which,  ifrQm<&»'Me/«CAa«*/fitf9  and  Joiii%^  the  ^stat^  was 
livutediovqr  to  their  ai'(er-.honnJ)rothers  :  the  siame  words 
inust  be  conntsued  in  \}^Q^amfi.winuer^  iiihoth  pjac^. 
Tiiid  is  noa;.the'Qafie  icf  an  heir  ^t  law;  ^ud  ibei:e£bre^s 
intitled  to  tai/v>ur,  ^^P^^)  iJko^account  i 

In  the  case^of  hMui^  x.  Bolmcdeii,  theft  werejtwo  gu^- 
4iom  before  Losd  Uauimck0;  one  of  (VPhicb  resembled 
the  .pnasent  cmea  .hujt  tidi$  ^oint  was  not  in  question 
tefctieSif  ^«p6  JkAy^.    ii^e  JiJUm  fVilUavu  mO 
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^oipt,  which  haa  nothing  Bioulir  to  the  present :  whereas     t^/mtg 
adet^^rminatiQQ.upontiie  point  similar  to  the  present  ex  dimiss. 
would  have  beeii  a  pTain  and  easy  method' of  cretting  rid    uuOo.Kfi 
of  tj^e  whole  difficulty  of  the  case^  if  Lord  Hardmtk^     -  >/ 
had  golden  the  aecona  son  of  Caleb  Lomax  to  have  takca   astlbV. 
aq^state-fat/uQder  hiagrand^ither^swrH.    [.  '  * 

The  case  of  Humberfton  v.  Humbtnton  does  riot  affect  y^^K       ' 
our  case :  for  Sir  fVilUam  Duckff^d  DanUI  was  born 
More  the  devise  now  inquestioncook  place. 

.  Mr.  Harvty  has  given  no  answer  at  all  to  the  two  cases  f    i  578   ] 
(iited  from  Skinner;  viz*   Middltton  v.   Sdoain,  p.  339. 
and  Bcvktony.  Husaof*  p*    5IS2..**  tliat  a  devise,  rrfTA- . 
**  out  the  limitation  of  any  estate^  carries  but  an  estate 

Vllerius  Concitium. 
'     This  case  was  «^in  argued  now,  by  Mr,  Serjeant 
ftmitt  for  the  plaintiff ;  and  Sir  Fletcher  Nortirn  (Attorney 
General  J  for  the  defendants. 

For  the  plaintiff  it  was  observed,  that  Ihfere  was  tio 
devise  at  all  to  Charles  JJucken^eU  the  father;  and  those 
to  the, three  sons  are  all  expressed  to  be  for  life :  but  the 
UDboi:D  sons  have  no  words  of  inheritance  annexed  to  their 
estate. 

The  qvestio^  therefore  is  whether  the  after-born  son 
took  an  estate  ibr,(^,  or  an  estate-Zc///. 

He  must  lake  according  to  the  intention  of  the  devisor, 
^eridnsy  %  6%5y  556.  And  this  intention  is  to  be  collected 
out  of  the  will  itself. 

In  arguing  that  die  testator  meant  this  to  be  an  estate 
for  lift  only, he  cited  1  J?o,  ^ir.844.  Letter  Af.  plA  Moore 
62.  pL  lp3.  3  Bulstr,  127.  a  case  put  by  Mr.  Justice  Croke, 
of  a  devjse  of  Biack^  acre  to  his  eldest'  son  and  his  heirs  ; 
a^d  of  White  acre^  to  his  younger  son,  omitting  the  Words 
"  and  his  heirs;*'  which  is  very  like  the  present.  CVo. 
Car»3(iS* Start  v.  Benson. Freeman  Qo.Jllen  v.  Spendlove*  [•Spirt  v. 

As  to  the  words  '•  and/b/"  uant  of  such  issue*' — •*  Sneh^  rttnijioh,] 
does  not  mean  the  issue  of  the  unborn  son.  1  Feere  IViU 
liamsbi.  Bamfield  v.  Popham,  The  word  "  itsue**  shall 
VJQtif  in  the  same  devise,  have  a  double  construction,  both 
f>f  description  a ud  limitation.  And  here  i$  no  devise  Co 
Charles  Jbuchenfield  the  father  ;  therefore  there  is  nothing 
.ip^graft  tjhe  words  upon^ 

.  The  case  of  LangLftf  v^  BaUmin,  [Pasch.  1707.  Eq.  Jbr. 
.1^50  ia  not  jike  this;  for  there,  something  was  given  to 
tbc  faiher  ; '  ber^,  nothipg  is.  ^^,  in  1  Peere  nilliams 
7Mf  Aitprfif^  (if/9crc(/.a&;|ai,n|it  SuUon  and  Payman,  some- 
thing wlis  givea  tQih^&tbi^r,^  upon  which  au  esttat^  t^l 
could  be  grafted..  So.  there  wa^  i^i  the  cj^^ot  Robinwi 
V.  Robinson.      ^j,^  •.    .»  1     <      j 
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ex  di.ipiss,   ha4,d^Uj5pMi^i|  jujpouitp.,**  wl)4t  estafje  the  .ge^lqiicl  soi 

BpopicE  '  ••should  take:'*  but  thatpoint  vfus  left^«n»le(erWi)(^,,^^^^ 

V,     "     ' . N^  nec^ssacy  i^mplicatioa^iao^  Mpon  the,  PJfes^ijt  ^o- 

abt|^c;Yv   ^'^»*  bf^use  it  relates  o^ly  to  taQ3eWthetr  ue'sceoda'illA 

to  wlioin  tlie  esta4;ej&^houJd  come^  and  who  sHomW  be 

in  possession.    Butan  implication  to  disinherit  ah  Jc^ir  ^i 

law^  must  be  a:  necessary  one.  '     .  \     * 

Aa  to  taking  the  name  ^/i(2  arms— Little  regard  is  to  be 
paid  to  that  circuni^tance, .  2  Sawnl.  !3B4.  l^ujefoy  v. 
B/igtra.  Themis  nothing  more  common. than  for  a  m^o  ~ 
totakea  name  for  life  only.  The  meaning  was,  that 
tiiename  should  go  alon^  with  the  estate.  Therefore 
nothing  is  to  be  collected  from  thiscircumstance. 

E^  j^  '  Lord  n^AMivijgi^^|--!Suppose  Charles  Duckefffield 

Tm.  1718.  the  &tber  bad  bad  §even preight  sons  born  after  the  will 
and  poft        waft  made,  but  before  the  aeath  of  the  testator :  and  the 
WbO,  I,  J.]     three  firoi  to  be  then  all  dead— What  estate  were  the 
after- bom  ones  to  take  ?  as  tenants  in  common  ;  or.  in 
succession  -,  or  bow  ? 

The  Serjeant  answered— This  uncertainty  makes  the 
devke  to  the  after-born  sons  void,  JVpn  constat  how  they 
would  take  :  therefore  the  will  falls.  If  they  would  take 
at  ally  they  would  take^'oiV^t/^  for  their  llve$;  as  tenants 
in  common,  orasjoiut-teuattts. 

Sir  Fletcher  Norton,  contra, — for  the  defendants,  said  . 
that  these  after-born  sous  would  certainly  take  something, 
by  virtue  of  this  devise  :  and  he  insisted  that  they  took 
an  estate  tail,  in  succession.  The  testator  happens  only  to 
have  omitted  to  add  the  words  of  inheritance  after  tbe 
devise  to  the  unborn  sons,  .     .   :      . 

As  to  tbe  i«/c/rf/p«.— The  testator  requires  them  and 
'      th^ir  descendants  to  take  his  name  by  act  of  parliament, 
♦The  te«t&tor  ^^^  ^^^  '^^^  ^^"^® »  ^"^  every  taker  has  a  power  to  mike 
uriveia  power  ^settlement*:  but  he  could  never  mean  ti)nt  mauy  after- 
to  make  joio- born  sons,  taking  jointly  or  in  common,  siioiild  each  oi\ 

toreftothe     them  have  power  to  jointure  their  ^ercrtf/ wives   in  2001. 
amount  of       ^  »^    .  •*  ■  t 

SOoLayear.    P^ramium  a^piece.  v      ,    ,     ^ 

r   lAgQ  "I      1  he  cases  on.  this  head  are  not  to  be  recbnciled:  t. 
•rr.Equ.        Backhouse  V.  IVells;  t  Langley  \\  Baldwin  I  \\  LoddiugtoA  : 
CawfAlIr.      v*  Kime ;  S^c. 
'  D.  184.pl.97» 
Ipcu;^  1 81.    Fortetcue.  1 55.    i  Equ.'  Caief  Abr.  p.  185.  pi.  29.  erroneotisljrefibrt* 
«l.   y.  aatOy  p.  29.  and  fee  8  Mod-  (tbe  corrected  edttioD)  u.  958- 
|Bqil.Ai»r.p.  18t;  piss.  .      c      ,,     ^ 

There  is  no  doiibt  btft  an  ^tfttetajl  may  bdtaised^  even 
contmry  to  the  most  express  negative  wotds:  this  waA  ' 
done' in  tlie  case  of  *^MoM/r9on  v/  Hohipmif;  where,  the 
-»  V,  aflta.      worda^  and  for  deftiulf  of  Hikli  issw^"  w«ffe  so  coAstrued*  ^ 

Y^ditolSi :....-..   -..5   .-....-.;.,;,.,...  •.     . 
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then  tp  ffi/Wf  HuHon,i;c  ^^  ^^'  Hii^vr 

;  A^s,  to  the  cikes  dlted  f(toi'  i»  Kdi;  J*A/*.''^t!*>"Jf(Are     ""^.^^ 
^  4.5;— the  wordsof  ttic  wHl  are  efiere  c*kr,  firiP,  iccA  plain -/  j^^Vt  by: 
and  yirere  constrjied  according  to  their  natural 'ftrnport:' 
but  ttiey  do  not  apply  10  the  present  case.  , 

As  to  3  Buhtr.  J127.  ( the  case  piU  by  Mr.  JuStleeCroAe) 
The  reporter  goes  on— ••£<// o//re/Trfc«  it  afhall  •be;^wh6re 
"  9i  man  deriseth  Black  acre  to  his  eldest  s6|i-  ahd  his' 
•Mieirs  for  h:3  part  or  portion;  and  WMli^titrt  to  liis 
'*  youngest  son  for  hiji- part  (omitting  hcli^  :)  y^  -tferebe 
**  shall  have  it  in  thie  same  manner  as  tlie  dther  hath' 
••  Biack-acrer  ;■  : 

,  Here,  the  testator  having  devised  •*  to  iVery  son  and 
**  sons,  and  for  want  of  such  issue* --such  issue  »iu«t 
be  applied  to  all  their  descendants :  a'nJ  nothing  bttt 
taking  an  estate  tail  in  succession  could  a^^we^'tlle  intcn-* 
tion  of  the  testator,  '  :•  ^         • 

Therefore  WiUiam  took  an  estate  tail  >' an*  conse- 
quently, the  r^'ccJyen^.  suffered  by  him  "wasgood ;  and  the 

heir  at  lawis  banr^S. 

Mr,.,Serjeant'7/eaciV;,  (in  reply,)  did  not  insist  opon  the  [Ante,  1579.] 
devise  to  the  afl'er-bom  sons   being  roitf,  bat  chose  to 
keep  to  his  first  iK)int,"  that  the  after-born  sons  took  only 
•*  for  their  re5/)rc//re //res." 

TTie  word  •*  issue"  is  in  this  will  used  as  a  word  of 
purchase2Li\A  descfipiion :  therefore  it  shall  not  be,  in  the 
same  will,  construed  as  a  word  of  limitation. 

Upon  Mr.  Attorney's  construction,  the  after-bom  sons  T    J  581   J 
would  have  a  diiferent  and  a  greater  estate  than  the  prior- 
born,  fir.  the  former,  tail  general;  the  latter,  (the  prior- 
born,)  only  tail  ma/e:  which  could  never  be  the  intention 
of  the  testator. 

Therefore  the  rule  of  law  ought  to  tak€f  place,  in  fa- 
vour of  the  heir  at  law:  and  the  judgment  ought  to  be 
for  the  plaintiff. 

%  Lord  Mansfield  first   stated  the  case  very 

particularly  ;  observing,  that  the  will  was  written  with 
the  testator's  own  haiid  ;  and  made  in  favour  of  his  sister's  ^ 

sons  by  her  husband  Charles  Duckenfield.  *  '• 

,The  question  is,  what  estate  fTiV/iaw  took  under  this  [Ante,' iff??:]  J 
will.'  •  ;  .; X 

Nothing  is  so  clear,  as  that  the  construction  inuiitbi&<    ^    ':a  vd:  ' 
agreeable  40  the  intmtkm  of  thote6tator>  collected ipom 

the   will.  '         v..  ;    >  ,     ; 

Whatever  conatruction  would  have  been  put  in  ^f/^i-^ 
Uam  Huliofis.ctu^^  if  he  had  been  living,  muat  b^put  J       ,9Srr  '.  « 
nam:  for, subsequent  events  can  not  alter  the  true  coii-       U  «• «.  .7 


1764«     fitmctjon.   Theivftfe  alt  aigameiiti  v»  favour  of  tUs 
ivANS      ^^*^  *^  ^^  ^'^  ^'^  of  tbe  qase ;  becs^uaa  tbU  n4u«l;  be  cofi- 

QX  dimiss.  sidered  as  t  question  between  priot  aiid  aub^u^nl  nmoif^ 

BROOKE     dtr'tnetu 

y^  No^borly  can  doutit  of  the  iaitntion  of  tbe  testator*    'Tia 

AarViiT.    too«traiig,  to  suppose  that  he  meant  naliiHg  to  tbe  after* 
bornaoBS. 

The  vordt  of  tli»  will  make  them  inA^^jQint-tinMnts : 
but  It  is  itnpoitsible  that  that  could  be  hi#  ifiiention:  for» 
this  testator  bad  mariit'estiy  a  pride  in  bis  fan)Uy.  jUe 
devises  several  things  speciticaliy,40  be  *'  kept  for  the 
^  family ;"  and  desires  leaseji  lo  be  renewed  for  the  bene- 
fit of  ihefupult^  They  are  to  have  power  to  make  leases 
nuAjoiniures.  What?  are  thereto  be  six  or  seven  join- 
iures^ali  at  once? 

rX^lts  ^^  must  therefore  be  admitted,  that  they  are  to  take 

sui!l  '^  ^^  uiccisuon.  If  so,  tbe  o^ker  circumstances  must  be  ta- 
fceo  in,  to  shew  what  estate  be  mmmt  to  give  theou  A  nd 
there  can  be  no  doubt,  but  that  be  meant  them  an  estate 
in  tail  male. 

[  1 583  J  Though  jthe  wiU  is  witten  with  thrtestatorV  own  band, 
be  probably  cofiW  it  from  a  draught:  and  he  seems,  bf 
mistake,  to  have  omitt^wme  words  winch  were  inserted 
ia  tbe  original -draufbt. 

rs  Dma  8S       ^^  ^^  proviso,  he  recites  enough  to  shew  that  he  roeaot 

17.]  '  ^^  K^^^  i^  ^^  tbeafter-born  aoda  in  tail  nMiie,  as  he  had  done 

to  the  other  sons. 

I  never  had  the  least  d6tU)t  but  that  the  testator  inttrided 
tbe  same  estate  to  these  after-born  sons^  by  attulogy,  a^  be 
bad  given  to  the  prior-born. 

Mr.  Justice  Wt  tmor  also  declared,  tliat  he  had 
not  tbe  least  do>ub*.  '4ie  conjectured,  that  the  cause  of 
dM  variation  between-tbe  dj^vises  to  the  born  and  unborn 
9MB  ci  Ch^rla  Ducketffield  yfSiSi  that  the  drawer  of  the 
will  coileeived  heooald  not  give- to  an  after-born  son  for 
his  life,  and  graft  a  Kmitaticrn; upon  it  to  another  person 

not  in  being,  for  Iife.(9)F  -    -  -      

If  tbe  testator.had  intended  the- latter  to  be  for  life, 
be  woudd  hare  said  to:- but  be  left  it  to  the  general 

disposition.  

But  whatever  the  «orA:are,'it  is  possible  to  imh- 
gtne  that  be  i/afenired  to  disinherit  his  awn  nephews,  few 
tbe  sake  of  strangers ;  after  be  had  ai/cMed  these  nepbeWs, 
as  his  own  sons,  for  the  'support  of  his  family ,-  all  tbe 
provtsioBttend  to  prove  tbe  contrary,  most  clearly.  He 
certainly  meant  them  to    lidee  mueukel^f  aiid    not 


(a)  Aod  here,'aGcording  to  JUackstiene,  5^.  WUweot^  J. 
Mdded  '*  nothing  is  mobt  untrue.^'    Seeako3  l>Mnu^ 


V, 
EVANS. 
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Jointly.  He  could  never  tneani  that  they  should  all  176%. 
live  in  the  family-house  tog^^^*  or  make  several  cohout'  ^y  ^ j^^ 
rent  jointures.         ,^       /.       „  ,  ^  ex  dlmiss. 

•'   For  want    of  such  issue     means  *•"  for  want  of   brooicc 
^*   beire  male  of  the  body  :*'  and  this  is  the  true   con- 
struction. 

This  case  must  be  considered  as  if  the  controve  y  was 
between  the  af1ter«born  son,  {a)  amt  theftrsl  remainder'man: 
sq  that  the  plaintiiTa  being  heir  at  law^,  and  all  argu« 
ments  in  his  favour  on  that  account,  are  out  of  the 
case. 

Mr.  Justice  Yates  likewise  declared,  he  bad 
no  doubt.  He  took  notice,  that  this  second  argument 
was  allowed  On  account  of  the  value  of  the  estate  in  ques- 
tion :  not  or  any  doubt  that  the  court  entertained  about 
their  decision. 

It  can  not  be  supposed,  that  the  testator  meant  a  leU 
benefaction  to  these  unborn  nephews,  than  to  the  three 
devisees,  his  nephews  who  were  in  being.    The  clauses  [[    1583  ] 
and  circumstances  prove  bis  intention  to  be  equal  aud  the 
same  XoaU.  *        - 

f'er  Cur.  most  clearly  and  unanimously, 

JUDGMENT  for  the  DEFENDANT. 

SiLfit  vmu$  Rennett,  Vn.  *r.  f  •*""l7;I ' ^"^ 

'  .  Nov.  1764. 

CIR  Fletcher  Norton,  Attorney  General,  moved  for  an  ^/^''^^V  ^^ 
'^  attachment  against  the  commissioners  of  the  court  ?/'ihc'Ll!niioii  *** 
conscience  in  London,  for  proceeding  in  this  cause,  aud  court  of  re- 
issuiug  an  execution  against  Renpiett^  notwithstanding  his  q.ue«iii. 
having  served  them  with  a  writ  of  privilege.  [Vide  s  WiU. 

The  question  was,  whether  the  court  of  conscience  in  4«.i)ou{c.  381. 
London,  (the  old  city  court,  not  under  the  new  acts,)  can  ?')J"**^if^' 
proceed  in  a  complaint  brought  before  them  against  an  fr,,n  "whir h  it 
attorney,  who  has  served  them  with  a  writ  of  privilege.      s^^ms  that 

The  court  refused  the  motion*  For,  this  this  case  ii 
court  of  conscience  has  a  mixed  jurisdiction,  as  well  not  liw.] 
equitable  as  legal:  they  proceed  secandwn  aquum  et 
boHum;  (which  the  recorder  attested.)  And  (as  Lord 
Mansfield  observed]  the  very  principle  upont  which  these 
courts  of  conscience  are  founded,  is,''  that  it  is  not  worth 
*'  while  for  the  plaintiff  to  be  at  the  expence  of  bring* 
*'  ing  bis  action  in  a  superiorcoyxxi  for  such  a  trifling  sum.** 

Therefore  the  court  held,  that  the  writ  of 
privilege  did  not  lie:  and  consequently,  the  commis- 
sioneis  had  a  power  to  proceed  upon  the  complaint 


(flJ.Qu.  1  P.  W'm-  55,  59. 
V0L.IIL  Y 


1584  Michaelmas  Term,  5  Geo.  3. 

1764.      broti^ht  before  them,  notwithstanding  their  being  served 
SILK       with  one. 

,^,  Lord  Mansfield  observed  also,  that  in  the 

BEN^ETT.  present  case,  there  was  the  less  reason  to  make  a  prece- 
dent of  this  kind  ;  as  it  appears  upon  Rennttt  the  attor- 
ney's own  affidavit,  ••  that  he  was  Habit  to  pay  the 
♦^  pioney." 

Per  Cur. 
T?ike  nothing  by  the  motxox, 

[  1554   J  ^ A WE8,  Executrix,  reriii«  Saunders. 

Hiu»M!ay*tbcT^^^fl"^^*^^*'  ^^^»  **  whether  an  executor  shall  poy 
coBiHofanoo  '*'    "  co5/5  upon  a  judgment  of  non-pros/* 
prpM.   *  It  came  hefore  the  court  in  such  a  form  as  may  occa- 

sion some  puzzle,  if  not  particularly  attended  to,  in  respect 
of  the  places  of  plaintiff  and  'defendant  being  reversed  : 
for,  as  I  take  it,  the  executrix  was  plaintiff  in  the  first 
action,  and  defendant  in  the  second  ;•  the  state  of  the  facts 
being  (as  far  as  I  could  collect  them)  as  follows, 
«  'I  he  executrix  brought  the  original  action ;  and  was 
vonprohsed  for  want  of  declaring  within  time.  The  attor- 
|iey  for  the  original  defendant  came  to  the  master,  to  sign 
the  judgment  for  iio//-f// 05.  as  in  a  common  ordinary  case; 
although  the  plaintiff  had  brought  the.  action  with  an  ac, 
eiiam  as  ex'^cutrix;  and  the  clerk  of  the  judgements,  as  a 
inattorof  course,  28;/Mo/i/  being  apprized  of  the  plaintitrs 
being  an  executrix  or  fining  as  such,  taxed  costs  against 
her. 

Upon  this  judgment  of  non^proi.  trith  cost«,  the  ori- 
ginal deferfdant  brought  au  action  against  the  original 
plalutifi';  and  su  became  himself  plaintiff  in  this  second 
action.  '  » 

J9*s  Lawof  Whereupon,  Mr.  Stowe^  on  bclialf  of  the  executrix, 
Cnsii,  91.  moved  for  a  rule  to  be  made  upon  the  plaintifi  in  tbia 
.«iHo8an(t.u 7.  second  action,  for  him  to  shew  cause,  "  why  further 
2  H.  Hi.  277,  •«  proceedings  in  this  second  act:ion  should  not  be  stayed^ 
6  Uuru.  654.J  «  ^Yith  costs:**  and  in  the  mean  time,  further  proceedings 
therein  were  stayed. 

ihi  liednesda^,  the  llth  of  July  last,  Mr,  Dunning^ 
on  behalf  ot  ;saufidefs^i.\ie  defendant  in  the  first  action,  but 
now  iKcome  plaintiff  in  the  second,  shewed  cause;  and 
insisted  '*  that  an  executor  being  non-prossed  is  liable  to 
••  pay  costs." 

'i'his  >8  entirely  the  executoi's  own  fault:  and  an  exe-» 
cutor  is  only  intitled  10  this  privilege,  in  cases  where  the 
fault  is  not  his  awn. 

For  this  reason,  he  shall  pay  costs  for  not  going  on  to 
trial  according  to  his  notice  giveii. 
lie  cited  Mr.  Cooke  s  book  of  Practice  in  C.  JB.  an^ 
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Barneses  notes  in  C.  B.  part  C  p.  107.  Og/e,  exocutor,  v.       176l'. 
Afo^ci/ — "  tliat a  plaintitr making tr/V/i//  default,  shall  pay      hawes 
"  costs  for  not  going  on    to   trial ;   though  be  sues  as         y. 
"  executor,"  saunuers. 

So,  in  the  case  of  JBares  v.  Mocafo^  I  Salk.  314.*     It  •  SecS.c. 
was  holdeii  "  that  an  executor   shall  pay  costs  for  uot****^*^'"  *  ^''*'^- 
*'  going  on  to  trial  accordins:  to  his  notice;   'though  he  *^^^^^p® 
"  shall  not  pay  costs  of  a  jto^tsuit**  ^' 

His  proper  method  would  have  been,  to  have  dhcoH» 
iinued  his  action:    in  which  case,  he  would  f  not  have  f  See  the 
been  liable  to  pay  costs.  uoie  belan-.  »* 

.  Mr.  5^oK7e,  con/ra,^ wguld  have  had  it  understood,  **  that 
**  not  going  o«*tcr  trial  according  to  his  notice,'*  was  the 
single  instance  in  which  an  executor  should  pay  costs^la) 
And  he  cited  Baynham  v.  M'Uthews,  2  Strange  87,1. 
where  an  administrator  had  leave  to  discontinue  without 
costs.  J  •Yft  KHs  Mr. 

Serjf^ant 
Sa)pr's  Law 
of  Cost^.  87.   who  cites  a  fuhtequeat  case  '*  that  an  executor  who  hM  ieive   to 
•*  diwootmiie  inuflt  pny  costs;  the disccmtinuance  beiti:^  always  made  ticce^tsiiry    by 
"some   default  of  his  owu"    Rep.  Pr.  in  C.    B.  79.    Haydun  t.  Norton,  Mich. 
6  G.  9. 

1^.  ante,  p.  1451.  Hams,  executor,  T.Junes,  H.  1764.  B.  R.  where,  the  pvinj;  ari 
eiecQior  leave  to  discontinue  was  holden  discreiionary ;  and  was  refused,  uulcss  he 
would  consent  to  pay  costs. 

And  V.  post  p.  1927.  M.  7  6.  3.  Hennet  (administrator)  ▼.  Cokcr. 

Mr.  Justice  Yates  observed,  that  the  case  of  a 
non-pros.  ;ind  ih?it  of  h  discontinuance  dliYer-  The  formi  r 
arises  from  the  executor's  oa/i  delajf:  aud  therefore  he 
thoug:ht,  and  so  also  did  Lord  Mansfield,''  that  it  was 
**  ginnilar  to  the  case  of  his  not  going  on  to  trial  accord- 
"  ing  to  his  notice."    However, 

The  RULE  was  enlarged. 

On  Sa tur Jay,  17 th  Novemhtr^ 

Mr.  Stou>c,  on  behalf  of  the  executrix,  now  said,  there 
was  no  necessity  to  sign  a  judgment  of //owpros  .because 
(tbere  being  no  declaration)  the  defendant  might  have 
got  himself  discharged  for  want  of  prosecution  within  two 
terms.  * 

Lord  Mansfield— The  privilrge  of  executors 
is  too  great  already.  They  ought  to  he  properly  inform- 
eil,  l>efore  they  bring  jictions.  'i  he  distinction  nia<le 
bcttveen  a  discontin-uance  a^id  a  uonpros,As  a  very  irnoti 
one:  it  is  very  reasonable  that  tlie  executrix  should  pay 
costs  in  the  present  case, 

RULE  DISCIIAKGED.    ^ 


[a]  And  sometimes  not  then,  4  Ban.  19-27, 
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l'^64.  So  that  the  determination  of  the  court  was,  "  that  air 

HA \v£8     "  executor  ihatl  pay  costs  of  a  won-PEOs.**    But 

^  An  executor  does   mt  pay -costs  upon  a  non-aoiT. 

.  nMnrns   ^'  ^^  ^^^'  ^-^-  Haywattk  V.  Dovid. 

8AUWDER9.      ^fote— The  two  late  prothonotaries  of  C  B.  Sir  George 

Cooke^  and  Mr.  Barrel^  held  and  acted  diffkrently^  upon 

the  present  question  (t.  e.  upon  a  non-prni.) 

This  court  now  put  it  upon  the  foot  of  the 

lacheB  in  the  exxecutor;    this  being  a  non-pros,  for  want 

of  declaring  in  due  time. 
[Se«  4  Burr.         So  an  executor  shall  pay  costs,  if  he  does  not  go  to 
1929  so  la-    trial,  after  having  given  notice  of  trial. 

fic'iiift!]  ^^^»*'  ^«-  "^'^'"^  ^*"- 

Monday,  i9Ui  See  the  former  branches  of  this  case,  in  pages  1335  and 
Kov.  11 U.  1423. 

4S7  ^ssV?      nP^^  defendant  having  answered  over;   and  the  caus« 

*        \^       *    having  been  now  tried,  and  a  verdict  found  for  the 

Sc  briber/    plaintiff,  but  subject  to  the  opinion  of  the  court— 

n^j.        ^         Sir    Fietcher   Norton^    Solicitor  General^  had,    upon 

Thursday,  the  lOth  of  November  1763,  moved,  on  behalf 

of  the  defendant,  "  tihai  the  verdict  might  be  entered  upf 

'*  for  the  defendant:'*  reserving  (by  consent  of  the  plain- 

tifPs  counsel)  the  liberty  of  making  a  fiKure  motion, 

/  either  for  a  new  trial,  or  in  arrest  of  judgment. 

At  present,  he  insisted  upon  three  objections  against 
the  verdict  for  the  plaintiff:  viz. 

1st  That  the  plaintiff  had  given.no  evidence  to  shew 
**  that  the  persons  bribed  or  attempted  to  be  bribed  were 
^'  V  oT£RS,  (t.  €.  had  a  right  to  vote,)  at  the  time  of  tb« 
"  offence  being  committed/* 

2d.  That  it  aid  not  appear  by  any  evidence  given  **  that 
*'  Lord  Egrnont,  (who  was  charged  to  be  a  c*andidate, 
"  and  for  whom  these  persons  were  to  give  their  votes) 
**  was //ien(fecAir«<' a  candidate.** 

3d.  That  the  charge  was  for  bribing  or.  attempting  to 
bribe  them  to  vote  lor  Mr.  Lockyer,  and  the  Earl  of  Eg^ . 
'      wow/,  BY  name:  whereas  the  evidence  went  np  farther 
C    ^^^7"  J  ^'^^n  ^^  prove  *<  that  the  bribe  was  given  or  offered,  to 
••  vote  for  Mr.  Lockyer  and  his  frieiSL^  (generally,  and 
.  without  naming  either  Lord  Egmont  or  any  other  friend 
in  particular.)    So  that  there  is  a  variance  between  the 
charge  in  the  declaration,  and  the  evidence  brought  in 
proof  of  it:  and  the  evidence  is  qot  sufficient  to  support 
the  charge. 
And  be  then  obtained  a 

nuLB  to  shew  cause. 
But  afterwards,  upon  Monday,  the  2i'th  of  May  1764. 
The  court  thought,  and  the  counsel  agreed, 
that  this  wa^  i^  hqrd  action,  as  the  defendant  bad  already 
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been  punished,  in  some  degree,  upon  the  *  information :       1:764. 
•nd  therefore  the  motion  then  went  off,  to  see  if  the    ^ombe 
matter  could  not  be  compromised ;  to  which,  the  counsel'         \^ 
on  both  sides  seemed  very  well  inclined.  pitt. 

However,  the  parties  could  not  agree  upon  any  com-  *  y.  antei 
promise;   the  defendant  being  unable  or  unwilling  top.  isio.*  ' 
pay  more  than  50\.  which  the  plaintiff  was  not  content  to 
accept.    Whereupon, 

Cause  was  now  shewn  by  Mr.  Serjeant  Davy\  Mr. 
Serjeant  Burland^  Mr.  Jshhunt^  and  Mr.  Popham.  They 
thus  answered  the  objections — 

•  1st.  The  plaintiff  was  t  not  obliged  to  prove  "  that  +  ^-  B«wh  ▼. 

*  these  persons  had  a  right  to  vote :"  it  was  enough,  ^*''!i?*,?"** 
•«  that  they  rf«  vote.*'    Their  right  to  vote  was  not  tra-  cauiw  ioC'a 
versable.     Their  being  allowed  to  vote,  was  evidence 

proper  to  be  left  to  ajury,  of  their  right  to  vote.  The 
defendant  h^ admitted,  that  they  had  a  right  to  vote:  his 
agreentent  was  made  with  them,  upon  the  foot  and  ad* 
mission  of  their  having  such  a  right;  and  they  have 
actually  exercised  it,  by  voting.  The  substance  is  proved : 
the  circumstances  are  immaterial.  1  Salk.  ^34.  GaNa^ 
way  V.  Susdch.    ^  Ro.  Abr,  Tit.  Trial,  p.  707. 708. 

2d.  It  is  not  at  all  material;  *•  who  were  the. candidates 
**  declared  at  that  time:**  it  is  an  immaterial  allegation, 
ttot  necessary  to  be  proved :  utile  per  inutile  non  vtiiatur. 
It  is  not  substance;  but  only  a  circumstance  not  necessary 
to  be  proved;  as  in  Batson  et  at.  v.  Sayer.  1  Stra.  728. 
And  this  is  a  change,  not  for  a  private,  but  for  a  public 
bffence:  and  it  isjust  the  same  offence  with  regard  to  the 
public,  whether  Lord  Egmont  was  then  declared  a  candi- 
date, or  not  One  of  the  two,  (Mr.  Lockyer,)  was  cer- 
tainly then  declared  a  candidate:  and  this  was  undoubtedly 
a  bribe,  ••  to  vote  for  one  of  the  candidates.'*  This  alone 
was  criminal,  within  the  act 

3d.  The  bribe  was  proved  to  be,  **  to  vote  ^or  Mr.r     j^g3   T 
"  Lockyer:**  the  rest  was  immaterial,  and  therefore  uu-*-  .  -* 

necessary  to  be  moved.  It  had  been  sufficient,  if  the 
charge  had  only  been  ♦•  that  the  bribe  was  to  induce  the 
"  person  bribed  or  attempted  to  be  bribed  tovotefoi*  , 
**  Mr.  Lockyer  alone:**  for,  the  corrupting  to  vote  fof^ 
either,  is  a  crime  which'the  act  of  parliameAt  intended  to 
punish.  Besides;,  it  appeared  in  evidence,  •*  that  Lord 
*•  Egmont  was  that  friend  of  Mr.  Lo'cky€fr*s,  fbr  whom .. 
•*  the  corrupted  person  was  to  give  his  vote."  So*  that 
he  was  prop^r/y  thus  described;  and  it  \b  tantamount  io 
the  Witnesses  having  named  him  by  name. 

Sir  Pletcher  Norton  (now  attorney  general)  and  -Mr. 
Dunning,  premising,  that  this  was  a  sort  of  criminal  con* 
riction,  and  in  a  severe 'action  for  thrice  5001.  proceeded 
t6  support  the  objections. 
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17C4.  ^*t»  Tb^  plaintitr  alledores  in  his  declaration,  ".  thai 

coMBF.  "  ^^^'  Lockyer  and  Lord  Kgmot.t  had  declared  themselves 
y^  *  "  candidates;  and  uhilst  they  were  candidates,  the  defen- 
PJTT.  "  dant  P//^  bribed  IV/iite,  uho  had  a  uight  tovoU^&iCm 
"  to  give  his  vote  for  thenu*'  As  the  plainhfi  has  aver- 
red, *'  thnt  the  defendant  bribe<)  this  man,  uhn  had  a  right 
"  to  vote"  it  was  incuuibcut  upon  him,  t>  prove  '*  that 
^*  the  man  had  such  right,  at  the  tiate  of  his  being  bribed.** 
If  he  bad  no  right,  nur  claimed  any,  it  was  noo^nce  within 
the  act.  7  hey  have  iiot  charged  any  thing  about  his 
c//yi>/ii//g  a  ri^hr,  nor  put  the  offence  u{X)n  thai  foot: 
they  have  tied  tlicnjselves  up  to  his  having  such  a  right, 
by  alltjiging  **  that  he  had  a  right,  &c."  -And  this  never 
was  referred  to  the  decision  of  the  jury:  their  verdict 
was  given  upon  our  mutual  consent  *'  to  refer  the  points 
•*  of  iaw  to  the  couit."  Wliutever  offence  tliey.  might 
imve  charged  the  defendant  with,  he  certainly  is  not 
proved  guilty  of  the  offence  as  it  is  charged.  'J  he  evi- 
dence was  contrary  to  tlie  allegation.  They  ought  to 
have  proved  '*  that  at  the  time  of  being  bribed,  he  hadsL 
"  right  to  vote.'*  Whereas,  the  evidence  was,  •'  that  at 
•*  that  time  he  had  i/o  right  to  vote  ;  but  was  to  aa/uire 
••  one  in  future,  by  forty  days  residence."  The  poll  was 
indeed  prodnced,  to  shew  *'  that  he  had  voted"  But  his 
subsequent  voting  doe^t  not  prove  that  he  had  a  right  to 
vote,  at  the  time  when  the  bribe  was  given. . 

2d.  They  also  ought  to  have  pioved  •'  that  Lord 
**  Egmofithsidi  declared  himself  a  candidate  at  the  time 
**  when  the  bribe  was  given  or  offered."  tor,  they  have^ 
alledged  in  their  declaration,  that  it  was  done  ''  tthiht 
r  IJ89  3"  Mr.  Loc/.-y^r  and  ho  were  candidates."  They  ought  to 
have  proved  this  allegation,  as  they  have  set  it  forth. 
They  should  have  proved  it  to  be  the  same  off'ence  as 
they  have  described;  and  with  so  much  certainty ^and 
precision,  that  the  defemlant  might  be  able  to  plead 
**  auterfoitz  acqHit^^  in  case  of  another  action's  being 
brought  against  hira  for  it.  The  bribing  '*  tchilst  Lord 
**  Egmont  was  a  candidate^'*  is  the  ofience  here  charged: 
and  this  could  not  be  pleaded  to  an  action  for  bribing,  &€•• 
at  auother  time,  when  be  was  mt  a  candidate.  It  is  a 
n^^teT\9\  substantial  part  of  the  chas-ge:  and  the  defen- 
dant might  have  traveised  that  he  did  it  ichiht  they  vt'ere 
candidates.  In  fact.  Lord  Egmont  was  so  fur  from  being 
a  c*andidate  at  that  tinie^  that  he  was  not  then  thought  of. 

dd.  The. plaintiff  atledges  in  his  declaration^"  that  the 
"  bribe  was  to  in4uce  fVhite  to  voteior  Mr.  Ijickyerand 
"  Lord  Egmont.'\  Ij  was  incunibeut  upon  him  to  prove 
this,  as  laid.  But  this  he  neither  did  do,  nor  could  do& 
for,  in  truth,  it  was  lOf certain  at  that  timCy  who  Mr.  Lock^ 
yfr*f  friend  would  be ;  and  Lord  iugfjfioni  was  notso  much. 
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as  thought  on.  It  was  impo8dible»  therefore,  that  the  1764. 
term"  Mr.  Lockytrs  iriend,"  could  mean  or  be  applied  tJ  combe 
any  particular  person;  inuth  li^ss,  to  Lord  E^mont.  ^ 

Lord  Mamsfielu— The  defeiulaat  was  convict-       ^i^f^ 
edupo)!  an  ikfokmation  granted  by  the  court,  ior  this 
mmt  offence:  and  when  tlie  court  gave  sentence  upon  it» 
they  considered  him  as  remaining  UHI  ImhU  to  the  forfeitures 
and  disabilities  directed  by  the  act  of  parliament,  and  to 
the  civil   hction  which  might  be  brought  upon  that  act;*  *  V".  ante, 
as  the  time  limited  for  commencing  prosecutions  upon  it  P'  *^*^' 
was  not  then  expired.    The  court  will  never  interpose 
again,  by  way  of  informatiok,  acliilsi  the  matter  re- 
mains open  to  the  civil  action.  However,in  thisman'scase, 
it  did  so  happen  :  and  the  hardship  ot  iiis  beings  doubly 
punished  for  the  same  olf'ence  had  some   weight  at  the 
assizes,  in  not  leaving  the  matter  to  the  jury.     The  same 
inclination  has  operated  with  us  here:  and  we  wished  a    * 
compromise.    This  wish  is  now  desperate:  I  am  sorry 
for  i\.     But  since  it  is  so,  the  law  must  have  its  course: 
we  mXist  not  make  a  precedent  in .  opposition  to  the  sta* 
tute. 

I  have  no  doubt,  as  to  any  of  the  three  objections  that 
have  been  made*  In  penal  Sici\om^i\\^maUriatJai'i  must 
be  charged  :  and  a  fact  must  be  proved  in  such  a  manner^ 
riiat  all  those  consequences  will  follow  the  verdict,  whicli 
ought  to  attend  it.  But  aggravatioft8,\^f\d  all  circumstan^ 
ces  that  d'>  not  vary  the  otience,  are  out  of  the  case,  ns  to 
the  necessity  of  proving  them. 

A  man  wiio  has  given  money  to  aootheryar  his  vfife^  p  •  ,^qx^    1 
shall  not  be  admitted  to  say,**  tliat  such  other  person  L     .  .^  J  • 
"  had  no  right  to  vote."     However,  it  appears  that  ^Ai«  ^»'^*y*^"* 
person  had  a  right  to  vote;  unless  he  siiould  lo^  it  by 
non-residence  :  and  he  appears,  upon  the  poll,  to  have 
actually  voted. 

"  Candidate''  is  a  vague  term:  no  certain  idea  is  fixed,  «d  Object, 
by  law.  To  it.     But  Mr.  Lock^er  was  certainly  a  caiidir- 
date:  and  this  was  a  bribe  to  induce  /r/^iVr  to  vote  for  ' 

him,  at  least.  Surely,  ns/riir^  a  vote  (or  a  man,  is  enough 
to  make  him  a  candidate.  Luck^r  was  clearly  a  candi- 
date himself:  and  the  bribe  was,  '*  to  voie  for  him  and  his 
''friendr  '  . 

'I'he  bribing  to  vote  for  one  or  both  or  eitlier  of  these  gd  object, 
persons,  is  criminal   within  the  act:  and,  if  proved,  is 
sndicient.     And  here  it  is  proved, "  that  the  bribe  was,  to 
**  give  his  vote  for  Mr.  LocAyer." 

'I'herefore,  upon  the  whole,  the  verdict  ought  to  stand,  r^  .  -  •* 

Mr.   Justice  Wilmot   (who  tried   the  cause)  j<jgj       "* 
owned,  he  bad  wished  for. an  accommodation ;  because 
the  man  would  be  twice  punished  for  'the  same  otftnce; 
though  that  upon  the  criminal  information  was  inflicted 
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1764.      ^^^'>  lenity,  on  aeceunt  of  the  manV  renaaiDiBg  »till  liable . 
0OMBB     ^  *  ^'^*'  action. 

y^  As  to  the  objections,  he  said,  he  bad  not  nor  bad  had 

PITT.     ^°y  doubt,  in  the  least  dejrree. 
ist  Object/         The  giving  ffhitethe  bribe /or  //Mtwie,  admits  bis  bav* 
ing  a  right  to  vote :  and  it  was  proved  by  the  poll,  **  that 
^  heAVivote." 
9d  aod  Sd  QIk     There  is  no  real  variance  between  the  material  andiuh- 
jecl.'  s<tfi»ftii/ciiarge,  and  the  evidence.    The  material  and  sub- 

~  atantial  charge  is  bribing  this  man  '*  to  vote  for  JfK  Lock" 
•*  y<r,  ahd  another^  at  the  election."  Th«  material  offence 
is  oribing  to  give  a  vote  for  Mr.  Lockyer  then  a  candidate : 
and  I  think  it  is  pointed  out  so  certainly,  that  \tmight  be 
pleaded  in  bar  to  any  other  action  brought  for  the  offence 
of  bribing  at  this  election. 

Mr.  Justice  Yates  expressed  the  like  sentiments 

*   with  Lord  Mansfield  and  Mr.  Justice  Wii,mot.    He 

thought  it  a  reflection  upon  the  plaintiff's  humanity,. ta 

proceed  ^vith   rigour  for  a  second  punishment,  for  the 

same  offence.    But  he  had  no  difficulty  as  to  the  forccf 

of  the  objections. 

([    1591    ]      A  right  to  vote  is  admitted,  by  bribing  him  to  give  bi^ 

lit  Object      ^f^e.    And  it  was  proved  by  the  poll,  **  that  the  man 

f^  did  vote  :'*  which  is  a  presumption  of  hi^  having  a  right 

[3  Will.  399.]  to  vote.    But  it  is  totality  immaterial^  **  whether  he  had  a 

•*  right  to  vote,  or  not;**   because  the  act  of  parliament 

♦  r.  3  G.  t.     says,*  *•  that  if  any  person  who  hath  or  claimetk  to  have^ 
c.  J4  ••  7.       «•  Qj.  hereafter  shall  have  or  claim  to  have  any  right  to 

**  vote,  &C.  shall  take,  &c.  or  if  any  person,  &c.  shall,  by, 

*  ••  &c.  corrupt  or  procure  any  person  or  persons  to  give 
**  his  or  their  vote  or  votes,  &c."  And  this  man  certain- 
ly chimed  a  right  to  vote,  and  did  vote. 

3d  Object.  Such  a  ttovene  as  has  been  mentioned, ''  that  the  defen- 

**  dant  did  not  give  or  offer  the  bribe  tchilst  these  persons 
*^  were  can4idate8,"  would  have  been  bad;  because  it 
would  not  apply  to  the  ma^eriW  offence. 

3d  Object  Id  certum  est  quod  cerium  reddi  potest.    The  Karl  of 

EgmoBt  was  known|  at  the  time  of  the  election,  to  be  the 
ol%er  candidate.  The  offence  described  by  the  statute  is 
V.  corrupting  or  procuring  any  person  or  persons  to  give 
**  bis  or  their  vote  or  votes  in  afiy  election  qfauymember^  or 

.  + V.>«,»iid  u  members  to  se^Vit  in  parliament  :"t  and  the  crime  and 

•  !L^     °  ***"  the  peqalty  are  the  «i«f,  whether  the  bribe  be  given  "  to 
5«w«^'  M  vote  for  one,"'  or  **  to  vote  for  bothr    This  is  not  so  lied 

down  by  the  particular  desoription,  that  a  recovery  in 
this  action  cpuld  not  be  pleaded  in  bar  to  another  action 
for  bribing  at  this  election.  For,  it  might  be  so  pleaded  in 
I^r:  and  the  fact  flight  be  identified  to  be  the  same,  by 
proper  «i:rr/wfw#«. 

Per  Cup.  unanimously. 
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This  BULB  was  bischaegeb;  1764« 

And  the  verdict  orderedto  stand.         combs 
But  liberty  woi  reserved  (as  is  aboveroentioned         y^ 
to  have  been  agreed)  for  the  defendant's  counsel      pxtt. 
to  move  either  for  a  new  trial,  or  in  arrest  of  ibis 
judgment 

And  they  afterwards  moved  for  a  new  triaL 
V.po8tpa.l06a« 

r    1599  1 
OuLTOJc,  the  Younger,  versus  Pbrbt.  Ta«day,foth 

MR.  Barnes,  Qa  behalfof  the  defendant,  moved  to  stay  N<>^J^f*-  ^ 
the  plaintiff's  proceedings^  upon  an  affidavit  "  that  ^''^^^^■J* 
*«  the  defendant  owed  the  plaintiff  only  nine  shilUnEs  T  l^\l^^^^' 
and  cited  the  case  of  Machin  v.  Robinson^  Tr.  2B  G.  2«  beneath  the 
JB.  jR.  where  the  proceedings  were  stayed*  because  the^iffniiy  ofihe 
c^use  of  action  was  so  trifling,  being  onljr  for  aOs.  it  was^"'*  ®**  * 
therefore  holden  to  be  infra  digniiatem  turim.  tllidMilL  * 

Pf  r  Cur.  and  Master  Oa?eii— There,  it  appeared  upon  the 
very /ace  of  the  declaration.  Here,  , the  plaintiff  aeinojidis 
more ;  the  defendant  alledges  it  to  be  less;  the  court  can- 
not try  the  quatUam^  upon  affidavits  The  distinction 
is,  where  it  appears  upon  the  fane  of  th^  declaraiiont  oc 
t^U        ^ 

Motion  drkied. 
N.  B.  Master  0^«tt  said,  that  Lo(d  Karda9u;&«  had, 
atj^first,  made  some  rules  of  this  kind;  but 
afterwards,  would  not  make  any  more. 

Mjbnetoxe  reriia  Axhaweb,  Thur§day.tt4  ,^/r  ^^ 

PT^HIS  was>n  action  By  a  sbip-wrfght  for  fporft  andlabour  xL  value  of^V^T^**^ 
•*-    done  and  materials  provided,  in  r^pmritig  tbe  defen-  repain  maj 
dant's  ship.    And  the  question  was,  *'  whether  the  pMn'>  lie  recoYere<!« 
**  tiff  was  intitled  to  recover,  under  the  foHowJag*  clrmira-  though  a  ihtp 
•'stances.^  5!^""*** 

The  ship,  being  damaged,  was  obliged  to  put  badfc,  in  ^^' 
order  to  be  repaired  in  dock;  and  was  to  hare  gone  out  of 
the  dock  on  a  Sunday :  in  the  interim,  vie,  on'the  day  be* 
fore,  only  three  hours  work  was  wanting  to  complete  tbe 
fepatr,  a  fire  happened  at  an  adjacent  brew-house,  and 
was  communicated  to  the  dock  ;  and  the  ship*  was  burnt 
N.  B.  It  was  the  ship-wright's  oipndock  r  and  the 
owner  of  the  ship'  had  Agreed  to  pay  him  51.  for 
thewjcofit. 

This  case  was  argued  on  Tuesday  the  13  th  of  this  montll 
by  Mr.  JfwrpAy.for  the  plaintiff;  and  Mr.  Dmning^  (or 
%he  defendant  * 

For  tbe  plaintiff,  it  was  insisted  that  he  was  not  answer^ 
able  for  this   event,  which  happened  without  his  ne« 
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IJ£4^      gleet  or  default;   unless  there  had  been  some  special 
MKNETOKB  undertaking. 

Y.  Indeed,  a  tenant  is  bound   to  provide- the  landlord  a» 

ATM  A  WES.  S^^  ^  house,  in  case  of  its  being  burnt,  if  he  covenants 

[Vide  poff.  *  to  deliver  up  tlie  house  to  him  again,  in  as  good  repair 

1640.  and       as  it  was  then :  upon  such  a  special  undertaking,  an  action 

^      CoiDjDi, 627.]  would  lie;  but  not  otherwise.    Doctor  and  Student,  dia- 

^^^/' /^  U.  /     logue  2.  chop.  4, 

In  the  case  of  waggoners  and  common  carriers,  they  are 
bound  to  answer  for  the  goods  against  ail  events,  hut  acts 
of  God,  and  of  the  enemies  of  the  kin{L%  'i  Ld.  liaym.  fK)9, 
Coggs  V.  Bernard^  1  Strange  128,  jimies  v.  Stephens.  And 
a  liaoler  is  excuseable  from  escapes  in  those  cases : 
1  Ro.  Ahr,  803. pi.  5,  6.  And  in  Itke  manner,  where  it  is 
*  the  act  of  God,  the  person  who  has  the  custody  of  another 
man's  propertff^  is  excused. 

The  plaintiff  here  was  a  general  bailee  only:  therefore 
not  chargeable.  1  In^,  89.  He  was  only  obliged  to  keep  it 
as  he  would  keep  his  own. 

The  case  of  Coggs  v.  Bernard  in  2  Ltf.  Raym.  9091 
over-rules  Sonthcotcs  case,  in  4  Co.  84. 

Even  a  pawn  remains  the  properfy  of  the  original 
owner.  2  Sir.  11S7.  Sir  John  Hirtopp  v,  Hoare:  the 
plaintilf'Wf^  considered  as  a  mere  bailee,  for  sate  custody 
only. 

In  insurances  made  by  merchants,  it  is  usual  to  insert 
docks.     The  men  were  on  lK>ard  of  this  ship :  (though 
,  that  makes  no  difference.) 

The  plaintitl  therefore  was  not  answerable  for  this  losa 
of  the  ship.  And  if  the  plaintiff  be  not  liable  for  the  loss 
of  the  ship,  he  isintitled  to  bepaidfor/inaork  andmate* 
rialt.  The  materials  must  be  considered  as  having  been 
delivered.  1  he  merchant  always  pays  51.  for  the  hire 
of  a  dock :  and  so  he  agreed  to  do  in  this  case.  And 
these  materials  were  delivered  on  board  his  ship  iu  this 
dock. 

When  tithes  are  set  out,  they  are  thereby  vested  in  the 
parson ;  and  he  may  maintain  trespass  for  any  injury  done 
to  them. 

The  defendant  might  have  sold  this  ship,  while  it  was 
in  the  dock ;  and  these  materials  would  have  been  part  of 
r  1  ^OA    T  ^^'  ^^^  fixing  them  to  the  ship  was  a  delivery  ol"  them. 
L  *'^^*    J  The  adjunct  must  go  with  the  subject   Dr.  Coueily  in 
treating  pf  the  various  modes  of  acquiring  property,  is  of 
this  opinion.  * 

.  Mr.  Dunningj  contra^  for  the  defendant. 
The  question  is,"  whether  the  plaintiff  is  intitled  to  b^ 
*'  paid  by  the  defendant  for  that  work  and  labour  from 
**  which  the  defendant  neither  did  nor  could  reap  any 
"  advantage.'* 
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The  plaintiff  v^s  obliged  to  deliver  the  ship  safe ;  hav«      1764. 
ing  undertaken  to  repair  it  menetonb 

The  defendant  has   h^d  no  befiefit  from  the  plaintifl'*s       ^  ^^ 
labour  or  materials;  neither  was  the  plaintiff's  under-  athmves. 
taking  co»ip/€fe/y  performed. 

Carriers  and  hoy-men  can  not  be  intitled  to  he  paid  for 
carrying  things  that  perish  6r/bre  they  are  delivered:  nor 
jewellers,  for  setting  a  jewel,  that  is  destroyed  before  it  is 
set.  So  a  taylor;  where  the  cloth  is  destroyed  before 
the  suit  is  finished.  So  of  any  unjiuished  iNcomplete  un- 
dertaking. 

As  there  is  no  express  agreement  to  support  this  action, 
the  court  will  not  imply  any. 

Mr.  Murphtf — in  reply.  As  to  the  defendant's  not  hav^ 
ing  had  the  beuefit  of  the  repair — There  is  no  reason 
why  the  sbip-wnght  should  not  be  paid  for  his  work  and 
labour  tiud  materials.  Digest^  iiiie  DeNegoiiisgestii,  The 
defendant  might  have  insured  his  ship. 

Nothuig  can  be  due  to  a  carrier  or  hoyroan,  till  the 
dditery  of  the  goods  at  the  destined  place.  But  these 
materials  were  delivered;  and  the  work  and  labour  actual- 
ly done. 

Suppose  a  horse  sent  to  a  farrier's  to  be  cured,  is  burnt 
in  the  stable  before  the  cure  is  completely  efftcted :  shall 
not  the  farrier  be  paid  for  what  he  has  ulreadij  done} 

A  pawn-broker,  if  the  pawn  is  destroyed  by  the  act  of 
God, shall  recover  themon^y  ler>t. 

Lord  MANHFiELn— This  is  a  desperate  case  for 
•the  defendant  (though  qompassionale :)  I  doubt  it  is  very 
didijcult  for  him  to  maintain  his  point.  Besides,  it  is  sta- 
ted, "  that  he  paid  5l.  for  the  nse  of  the  dock." 

.Mr.  Jfustice  Wis-mot— So  that  it  is  like  a  horse  r    159^    ] 
that  a  farrier  was  curing,  being  burnt  in  the  owner's  <?«?» 
stiible. 

Mr.  Attorney  General  being  retahied  to 
argue  it  for  the  defendant — 

The  court  offered  to  hear  a  second  ai;gu- 
ment  from  him,  if  he  thought  he  could  maintain  his  case: 
but  seemed  to  think  it  would  be  a  very  difficult  matter 
to  do  it. 

Mr,  Attorney  General  appeared  to  entertain  very 
little  hope  of  success  ;  hovveyer,  he  desired  a  day  or  two  . 
to  consider  of  it.     But  .    .    ; 

Mr.  RccoKDEtt  now  moving  *^  that  the  postea  might 
*•  be  delivered  to  the  plaintiff." 

The  Attorney  General  did  not  oppose  it. 
And  a  iiule  was  made  accordingly. 
That  the  postea  be  delivered  to  the  plaimxivf. 
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I7fi4 
Wednct  Wth  SwANN  tfrsitt  Beoome. 

ft  C  f  Bf  npHIS  came  bdbve  the  coiirt»  upon  a  writ  of  error 
496  ^i96.1  '  ^^^^  ^^^  court  of  Common  Plean^  upon  a  eommon 

IftheToochcerecoTerysuflfercct  there. 

^leon  the  By  consent,  tlie  error  asBigaed  was  m  m$^  "  that  the 

lef  irrn  day  of  ••  day  of  the  return  of  the  writ  of  summons  was  on 
the  writ  of  ••  Swudaylhe  13th  of  May  1750:  on  which  said  13tb 
Jrfne  ot''«  "  ***y  OX  May,  Edward  Swann  the  younger,  tenant  in 
Sunday,  th*  *'  ^^^1  male,  and  vouchee  in  the  common  recovery^  died 
recof  «ry  is     **  witbowt  imie  nude  of  bis  -body.'* 

*«^  On  3d  July  1761,  the  case  was  argued,  by  Mr.  Ser- 

jeant Hewitt  for  the  phititiff,  and   Mr.  Walker  for  thq 
defendant;  and  on   the  9th  of  November  17^4,  by  Mr. 
BlackOone  for  the  plaintiff,  and  Mr.  Serjeant  Glynn  for 
the  defendant 
rScc  IS  Vin.  '''" *  COURT,. from  the  beginning,  shewed  a  strong* 

Wsklk.  627.  inclination  to  support  the  recovery  if  possible. 
afeo9  Finch.        The  questions  were  iwo : 

*w*"niiAi  1st.  ••  Whether  the  judgment  could  relate  to  the 
r  i/toi:  i*'  C8«>ign-<Jay  of  the/€r»i.-  or  to  any  dfiy  prior  to  the 
L    *^9^  J  •  Idtb  of  May,  the  essoiga^ay  of  the  return:' 

Sd.  **  Whether,  by  law,  a  va&f  judgment  could  pos« 
**  sibly   be  given   on   the  day   of   the  return^    bem^ 

Ths  arguments  at  the  bar  were  of  great  length ;  and 
every  authority  relative  to  judicial  proceedings  upon  a 
Sundayy  ransacked  on  both  sides  :  but  it  woukl  be  of  no 
t»e»  now,  to  report  them  at  large. 

Lord  Mamsfieli>  now  delivered  the  resolution  of 
Hie  court,  *^  that  the  recoverv  waa  t>ad;  because  no 
^  judgment  could  be  supposed  to  be  given  before  the 
''death  of  the  tenant  in  tail.  That  this  judgment  could 
•f  not  relate  to  the^rir  day  of  the  term;  because  it  could 
•*  not  be  given  before  the  rttum  of  the  writ  of  sum- 
^  xnons,.  which  appears  by  the  record  to  be  in  the  term* 
••That  it  could  relate  only  to  the  essoigft-day  of  the  wrU 
••  ofsHmmone,  which  was  upon  a  Sunday  ;  on  which 
•*  Sunday f  the  tenant  in  tail  died.'* 

'  -  Hi»xoRx>sirir^lao  gave  the  reasons  upon  which 
tlHs  opinion  was  grounded :  which  were  somewhat  to 
the  following  effect 

This  is  a  writ  of  error  upon  a  judgment  in  the  court 
of  Common  J^Um  in  a  common  recovery.  The  fact,  as' 
it  appears  upon  the  record,  is,  *•  that  a  writ  of  summons 
••was  returnable  at  a  return-day  mtbin  the  term  :  and. 
'^  the  tenant  in  tail  died  upotk  tin  ewngn-day  of  that  re- 
•'  turn;  which  esspign-day  hi^ppenea  on  a  Sunday^* 
This  is  alt  that  is  necessary  to  be  stated. 
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Though   commoo  recoveries  tre  now  considered  as      1764* 
common  sssurances^  yet  the^  must  be  conducted  and     g^^,,^ 
completed  according  to  certain  ceremonies  and  solemni*         y^ 
ties  which  bear  analogy  to  the  proceedings  in  real  ac-    broome, 
tions:  and  the  want  of  such  necessary  solemnities  inva-  [5  dq^  179  | 
lidater(  a  common  recovery,  as^  much  as  the  want  of  a 
third  witness  invalidates  a  Will  of  lands. 

A  judgment  relates  to  the  essoign^day  of  the  term^ 
unleu  any  thing  appears  upon  the  record  to  the  contrary^ 
•hewing  *'  that  the  judgment  can  not  have  that  rela« 
^*  tion."  {a) 

If  the  tenant  in  tail  was  alive  when  the  judgment  was 
given  or   may  be  supposed  to  have   been  ^ven»  such 
judgment  is  good:  if  not,  then  it  is  a  &a</ judgment,  be-  [     1^97  ] 
cause  given  after  the  death  of  the  tenant  in  tail. 

Where  it  appears  upon  the  &ce  of  the  record,  that  the 
relation  coii/^  ito/ be  on  the  esioign-day  of  the  term^  but 
to  a  subsequent  day,  the  presumption  of  such  relation 
must  cease ;  because  it  cannot  possibly  be  supposed  or 
intended  "that  it  was  given  upon  that  day,"  when  it  ap* 
pears  upon  the  face  of  the  record  impossible  that  it  could 
be  so. 

Where  any  such  matter  is  apparent  upon  the  face  of 
the  record,  the  judgment  then  relates  on/y  ioy<irbackp 
as  it  may,  consistently  with  the  record,  be  intended  or 
supposed  to  relate. 

If  the  CHSoign-day  of  this  writ  of  summons  had  been 
v^ont^week-dajf,  the  judgment  would,  by  relation,  have 
been  a  good  one,  because  it  might  then  huve  been  intended 
or  supposed  *'  that  it  was  realty  given  upon  the  day  to  [CoBtn, 
*•  which  it  related.'^  l  Bnli-  351 

But  this  essoign-day  of  the  writ  of  summons  is  upon 
a  Sunday;  and  from  thence  the  objection  arises ;  it  being 
insisted,  on  the  part  of  the  plaintiff  in  error,  '^  thatjudg^ 
•*  ment  could  not  be  given  upon  a  Sunday. 

.It  is  clear,  that  ^fthe  couit  could  not  sit  on  a  Sunday^ 
it  would  be  impossible  for  this  judgment  to  have  beeu 
given  before  the  death  of  the  tenant  in  tail ;  for,  be  died 
f^/4  that  Sunday. 


(a)  Contra,  1  Bulstf.  35,  where  it  is  a  judgment  by  de* 
iault  as  was  this  case,  for  there  it  relates  to  the  quarto^ 
die  post,  as  there  held  on  clear  grounds.  Aiid  the  8atn# 
point  was  held  in  the  case  of  a  fine,  9  Wits*  115.  Yet  if 
the  appearance  had  been  in  person  and  not  by  attorney, 
the  death  could  not  be  assigned  for  error^  being  contrary 
to  record :  but  clearly  the  judgment  in  the  recovery 
might  in  that  case  be  «et  asi4«.  on  motion  for  in;egu^ 
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17r>4.  The  single  question  therefore  is,  ••whether  the  court 

SWANK      "  ^^"  ^'^  ^"  ^  Sundai/,  and  girr  a  valid  judgment.** 

y^  No  express  direct  authority  has  been  cited  in  proof 

BaooME.  of  the  affirmative  side  of  this  question.  Those  autho- 
rities that  have  been  urged  in  support  of  it,  have  been 
only  argumentative:  from  whence  such  a  conclusion 
might,  as  it  is  said,  be  drawn. 

•  BiTT  the  history  of  the  law  and  usage,  as  to  courts 
of  justice  sitting  on  Sw/irfay^,  makes  an  end  of  the  ques- 
tions. 
Anciently,  theconrts  ofjuslice  did  sit  on  Sundays. 
Theyjff^  of  this,  and  the  reasons  of  it,  appear  in  Sir 
Henry  Spe/man^s  Original  of  Terms. 

It  appears  by  what  he  says,  that  the  ancient  Chris- 

•  e.  5.  p.  75.   tians  pri«ctised  this    In  his*  chapter  of  Law- Days  among 

the  first  Christians,  using  all  times  alike,  he  says,  •*  the 
r  1^98  J"  Christians,  at  first,  used  all  days  alike,  for  hearing  of 
"  causes;  not  sparing,  (as  it  seemcth)  the  Sundatf  itself.'* 
They  had  two  reasons  for  it.  One  was,  in  opposition  to 
the  heathens;  who  were  superstitious  about  the  obser- 
vation of  the  days  and  times,  conceiving  some  to  be 
ominous  and  unlucky,  and  others  to  be  lucky  t  and 
therefore  the  Christians  laid  aside  all  observance  of 
days.  A  second  reason  they  also  had;  which  was,  by 
keeping  their  own  courts  alirays  open^  to  prevent  chris- 
tian suitors  fi'om  resorting  to  the  heathen  courts. 

•  V.  €  4.  But  in    the  year  517,  a*  cc7ion  was  made,  "  Quod 
P-76»             •*  nuilus  episcopus  vel  infra  positusde  Dominico  cansas 

"  judicare  praesumat.**  A*n<4  this  canon  (for  exempting 
Sundays)  was  rafi/itd  in  the  time  of  T/ieodosius;  who 
fortified  it  with  an  imperial  constitution:  •' Solis  die, 
"  (quern  Dominicum  rect^  dixere  majores,)  omnium 
"  omnino  litium  et  negotiorum  quiescat  intet>tio."  The 
wliole  canon  is  also  decreed  verbatim,  in  the  Capitulars 
of  the  emperors  Carolus  and  Ludovicus. 

There  are  likewise  several  other  cnnons  taken  notice 
+  v.r.  5.  of^  in  Spelmans  Ori^iuhl  of  the  Terms.f  One  of  them 
p.  76, 77.  was  made  in  the  council  of  Tribury,  about  the  year  895  : 
"Nuilus  Comes,  nuUusque  omnino  secularis,  diebus 
'^'Dominicis,  vel  sanctorum  in  feslis,  seu, quadragesimal 
**  rant  jejuniorum,  placitum  habere,  sed  nee  populum 
"  illo  praesumat  cohercere.**  Another  of  them  Wrs  made 
in  the  council  of  Erpfurd  in  the  year  932;  and  after- 
wards became  general,  upon  being  taken  into  the  body 
of  the  canon  law,  by  Gratian;  and  Sir  Heniy  Spebnan 
takes  it,  he  says,  to  be  one  of  the  foundation-stones 
of  our  terms,  *'Placita  secularia  Dominicis  vel  alijsfestia 
"  diebus,  sen  etiam  in  quibus  legitimajejunia  celebran-^ 
^  tur.  secunddm  jcanonicaiD  institutionem  micimd  fieri 
*'  volumus,"    It  goes  OD  aud  appoints  vacatioDa*    ^1 
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thcBe  vacations  were  enlarged  by  the  council  of  5^  I764; 
Mtflard:  *♦  D6crevit  sancta  synodus,  ut  4  quaclra^esinia  sii^^nx 
••  usque  ad    octavani  Pascbae,  et  ab    Adventu  Ilomini  ^^ 

•*  usque  ad  octavam  Epiphaniae,  necnoo  in  jejunija  naooME. 
'*  quatuor  temporum,  et  in  litanijs  majoribus,  et  in 
'*  diebus  Dominicis,  et  in  diebus  rogatioDuni  (nisi  de 
**  Concordia  et  pacificatione)  nutius  supra  sacra  evan- 
•*  gelia  jurnre  prsesumat*'  By  whicU  expression  is 
meant,  that  no  causes  should  be  tried^^or  pleas  hoiden^ 
on  those  days. 

These  canons  were  received  and  adopted  by  our  Saxon 
kings. J     And  Edward  the  confessor  made  the  following  +  v.  c.  7, 8. 
constitution  :  §  "  Ab  adventu  Domini  usque  ad  octabas  p.  77.  78. 
"  Epiphuniae,    pax  Dei  et  sanctae  ecclesise   per    omne*"*'^.^-  p.79. 
*•  regnum;  similiter,  4  septuagesima  usque *ad  o^^^bas  ^^^^' ** 
^'  Paschas;  item,ab  ascensione  Domini  usque  ad  oclabas 
•*  Pentecost es;   item,  omnibus  diebus  quatuor    tempo- 
**  rum  ;  item,  omnibus  sabbatis  ab  bora  nona,  bt  tota  r    |  ^qq    -■ 

"    DIE  SEQUENTl  USQUE  AD  DiBtf   LVNJB  ;    item,  Vlgiljs,  ^         ^^f^l 

"  Ac." 

These  canons  and  constitutions  were  all  confirmed  by 
William  the  conqueror  and  Henry  the  second;*  and  so  «  v.c.  10. 
became  part  of  the  common  law  of  England,  p.  80.&  cfll. 

Afterwards,  in  succeeding  times,  mere  happened   se-'P-Si. 
yeral  alterations  and  relaxations.    The  statute  of  Wekt^ 
minster  the  f  first,  and  other  statutes,  were  made  to  this  f  3  r^.  1. 
purpose;  and  iis^rg^,  or  perhaps  positive  laws  not  now.c.5i^ 
extant,  dispensed    with  other  days  that  were  formerly 
unjuridical. 

The  Mirror  of   Justices  :J:   says,  *^  abusion   est  que^c.  S^i. 
•*  tient  pleas  i^er  dimenches^  ou  per  auters  jours  defendus,  Artie  lU. 
"  ou  devant    le  soleil  levie,  ou  noctantre,  ou  in  disho- [p- ^^^J 
"  nest  lieu." 

Lord  Coke^  in  his  2d  Institute,  p.  204.  commenting 
upon  fV  I.e.  61.  sa)7s,  *«  in  the  common  law,  there  be 
"  diesjuridici,  and  dies. nonjuridici.  Dies  nonjuridici 
''  sunt  dies  Dominici,  the  Lord's  days,  tbroughQut  the 
"  whole  year." 

In  D^er,  1(J8.  pi.  17.  upon  a  judgment  given  in  the 
Common  P/eas  in  a  stirefucia$  upon  a  recognizance,  erroi^ 
was  assigned  in  that  the  teste  of  a  scire  facias  was  upon 
a  Sunday^  which  is  not  dies jyridicus  in  banco;  the  teste 
being  on  the  28th  of A^o^ew^er, which  happening  that  year 
on  Sunday,  the  term  did  not  end  till  the  29th.  / 

In  Sir  William  Joues^  IbO.  Becloe  v.  Jlpe,  (a)  upon  an 

'      '  ■  ■'      y  ■  I  I  I  I      I        ^-^■—  ■!    ■  11  .III  , 

[a)  In  Bunk  177.  it  is  reported  that  the  court  of  Ex- 
chequer thought  this  case  not  iawj  but  there  it  wfts  cit«t 
(of  anpther  pointf 


I600         *  Michaelmas  Term,  5  Geo.  3« 

1764       infinlmatioo  in  the  Excheq^ierf  for  ingfossing  butter  and 
'  cheese  contrary  to  the  statute  of  5, 6  E.  6.  and  a  verdict 

swAMN      ^^  judi^ment  against  the  defendant,  And  a  writ  of  error 
T*  brought  by  him  in  the  Exchequer  chamber  to  reverse  it; 

BaooME.  ^^^  ^  reference  of  it  by  the  court  to  HuUm  and  Jana; 
the  first  error  assigned  was  **  that  the  information  was 
"  exhibited  in  court  on  the  13th  of  Odober^  which,  in 
**  that  year  (20Jac.  1.)  was  a  Sunday  and  therefore  not 
"  dietjuridicui***  But  it  was  resolved  by  HuUon  and 
JoneM  **  that  it  was  good :  for,  although  it  was  not  dU$ 
**  juridicm  for  the  award  of  any  judicial  process,  or  to 
**  make  an  entry  of  any  Judgment  on  record,  yet  it  waa 
**  good  for  accepting  an  information  upon  a  special  law;** 
(of  wliich  kind  of  informations  many  precedents  were 
shewn.)  And  upon  Hutton**  delivering  his  own  and 
Jones'*  opinion  to  thecourt,  Ihey  affirmed  the  first  judg^ 
ment,  notwithstanding  the  errors.  But  at  the  same  time 
that  these  two  judges  held  it  good  for  accepting  an  in* 
formation  upon  a  special  law,  they  said,  "  that  Sunday 
[  1600  1  **  was  not  a  dies  juridicus  for  the  awarding  of  any  judicial 
**  prooesi,  nor  for  entering  any  judgment  cftecord^  The 
awarding  of  process,  and  the  giving  of  judgment,  are 
judicial  acts ;  and  therefore  cannot  be  supposed  to  be 
done,  but  whUu  the  court  is  actually  sitting. 
As  to  WR11S  heingretumable  cm  Sundays*^ 
Writs  vf  eve  formed  in  those  times  when  the  courts  of 
justice  might  sit  on  Sundt^s ;  and  these  ancient  returns, 
which  were  not  improper  when  the  writs  were  first 
formed,  have  continued  ever  since,  without  being  alt 
tered  in  succeeding  terms.  The  canom  did  not  at  all  in- 
terfere, so  as  to  make  any  alteration  in  them ;  for  the 
canons  extend  their  prohibition  no  further  than  against 
awarding  process  and  giving  judgment,  and  such  like 
acts  of  court,  on  Sundays.  So  that  the  writs  hav^  con- 
tinued in  their  primitive  form:  but  no  business  can  be 
done  by  the  court,  till  Monday.  The  day  of  their  being 
actually  returned,  is  therefore  as  certainly  known,  ^  if 
the  writs  were  made  returnable  on  Monday. 

FitX'herbert   in  bis  Naiura  Bretium,  under  the  writ 

4  Old  edU      de  warraniia  Diei,*  (to  excuse  the  default  of  appearance 

tioB,p.  17.      in  court  at  the  day  assigned,  on  account  of  being  in  the 

Newtdii.p.36«  king's  service  on  that  day,)  specifies  one  of  those  writa 

in  these  words — '*  Rex,  &c  Sciatis  qu6d  A.  fuit  in  ser- 

**  vitio  nostro  die  Lunjs  in  crastino   quinden*  Paschm^ 

"  proxim'  prsterit* :  ita  qu6d  eo  die  iuteresse  non  potuit 

''  loquels  quae  est  inter,  &c." 

In  12  Edw,  4.  8.  b.  pi.  22.  upon  a  demurrer,  in  an  ac* 

tion  of  trespass  brought  by  the  prior  of  Lantouy,  PigpU 

^      ^id  **  if  the  day  of  a  return^  scUicet  the  quarto  die^  faUa 
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*'  in  dii  DominicatTio  coun  fehall  be  bolden,  but  in  the  ilaj      1764^ 
"  foUowlag."  tWANn 

As  to  the  practice  of  giviDg  M^tice  "  to  appear  oa  the         v. 
"  Sundiiy*'^  '  »hoo«». 

Tbe  auBwer  iS|  that  rMht  the  courts  dtd  ui  ttpon 
Sundajfs,  the  notice  must  follow  that  practice  iheik  in  u^e ; 
and  must,  of  consequence,  he  given  for  appearing  on  the 
Sundaff  •'  but  now^  the  old  practice  '*  of  their  actualljr 
''  sitting^  upon  Sandaya*  beino'  altered  and  at  an  enq« 
these  notices  must  necesvarily  relate  to  tiie  Alouda^^ 
when  the  courts  do  sit,  and  before  ivliich  day  they  can- 
not sit;  and  therefore  the  defendant  tannot  be  misled  liy 
having  notice  given  him  **  to  appear  on  the  Sunday.*^ 

As  to  the  observation  "  that  the  courts  of  justice  have  ^    1 601    3 
"  never  been  restrained  Ay  act  o/parliamunt,  from  sitting 
"  on  Sandajf% ;  and  that  the  S9ih  C\  *-5.  c.  7.  does  not  eK- 
*•  tend  to  giving  judgfmentj^*'— . 

It  was  needless  to  restrain  them  from  it  by  act  of  par^ 
liament.  They  could  not  do  it,  by  the  canons  anciently 
received,  and  made  a  part  of  the  law  of  the  land :  and 
therefore  the  restraining  them  from  it  by  act  of  parlia* 
ment,  would  have  been  merely  nttgalory.  But  fairs,  ^ 
markets,  sports  and  pastimes,  were  not  unlawful  to  be 
faolden  and  used  on  Sunday t^^i  common  law:  and  there- 
fore it  was  requisite  to  enact  particular  statutes,  to  piti- 
bibit  the  use  apd  exercise  oUhem  upon  Suftda^s,  as  tbei^ 
was  nothing  else  that  could  hinder  their  being  continued 
in  use. 

In  Mackaileys  case,  in  fl  Co.  *  It  was  objected,  that  •  V.  p.  66.  Iw 
Sunday**  is  not  dies  juridicus ;  and  tht^reforc  no  arrest 
**  can  be  made  in  it :  and  every  one  ought  to  abstain 
•'  fom  secular  aflftiirs  upon  that  day."  But  it  was  an- 
swered and  resolred,  "  that  no  judlciai  act  ought  to  he 
"  done  in  that  day  :  but  mfxijtfma/ acts  may  be  lawfully 
•*  executed  in  the  Sunday'* 

It  has  been  said,**  that  a  mere  idtal  relation  to  Sunday 
**  could  not  come  within  the  notion  of  a  profanation  of  the 
*'  day,  as  it  is  only  a  fiction  of  law,  not  founded  upon  an 
*' actual  fact  of  the  court'i  really  sitting  and  giving  judg- 
*^  ment  upon  that  day." 

But  the  answer  to  this,  is,  that  ^  it  be  impossible  for 
the  court  to  sit  on-  a  Sunday,  then  there  con  be  no  such 
relation  :  for,  an  absolute  impossibility  ^can  tlot  be  sup* 
posed. 

It  has  been  said,"  that  the  tenant  in  trfil  had  done  all 
'*  that  was  essential  for  hitn  to  do:  the  rest  was  only 

The  answer  is— The  law  requires,  as  essentially  necessary 
to  validate  a  common  recovery,  certain  forms,  solemnities 
or  ceremonies  that  have  analogy  to  real  suits  :  it  makes 

Voi..IIJ.  Z 


l()OS  Michaelmas  Term,  6  Geo.  9« 

1764.      th€86  requisites  absolutely  and  esseotially  necessary  to  the 
aw  9  N     compl^tum  of  it.    And  tiil  it  is  completed,  it  is  na  recoyery. 
V.      >  ifo  conveyance  t  the  tenant  in  tail  bail  not  regularly  and 
^ROOMEf    properly  erectfff^  the  conveyance  by  which  be  would  cut 
off  the  mtail,  defeat  his  own  issue,  and  bar  the  remain- 
ders.   A  conyeyaNice  aot  \frapeiiy  esacote<]  is  the  sanae 
as  no  conveyance  at  all.    Here,  he  died  brfhre  tkt  return  of 
the  'vritofsamtnons^and  before  he  either  did  or  could 
appear,  to.it:  for,' though  the  writ  is,  in  words,  made 
returnable  on  the  Sunday ;  yet»  aa  the  court  could  not 
sit  on  Sunday,  he  couid  not  possibly  appear  to  it  before 
Monday. 
C   1609  3     On  the  face  of  this  record,  it  is  man'fept,  that  the  te- 
nant  in  tail  coafd  fiot  have  appeared  till  Monday :  and  no 

^'udgment could  be  given  against  him  till  ue  ftuui  appetred. 
t  is'impossible  therefore  that  .this  judgment  could  b< 
given  before  Moiu^y.  But  he  died  on  Sunday.  Conse- 
quently, thejudgment  appears  to  have  been  in  fact  gwexk 
afirr  the  death  of  the  tenant  in  tail. 

\Vk  are  very  sorry  to  find  ourselves  obliged  to  reverse  a 
common  recovery,  upon  such  An  objection  to  it:  and  we 
have  struggled  hard,  to  try  if  it  could,  by  any  legal  mears, 
be  supported.  But,  notwithstanding  our  incuiiatons  lo 
support  It,  we  can  not  help  declaring  our  opinion,  **  that* 
^'  in  point  oflatv.  ibiajudgoientis  KitaOKbpus  audougbt 
*•  to  be  reversed," 

JUDGMCNT  REVfKSED, 

A  writ  of  error  was  brou«rht  in  parliam  nt  upon  this 
^udpfment :  and  after  hearing  It,  upon  the  2d  of  May  l7(i(J, 
the  lords  proposed  the  followmg  question,  which  w  is  put 
to  thejudgea,©!?. 

•?  Whether  the  recovery  is  good  or  erroneous;  the 
^'  return  day  of  the  writ  of  suuimons  being  on  Sunday 
•*  thel3th  day  of  JKfly ;  on  which  day  Eduard  ^Kann 
^  the  younger  died." 

^HE  Loud  Chief  Baron  delivered  tlie  unanimous 
opinion  of  the  judges,  *^  that  the  recovery  is  fiRjioMKous.** 

Okjii  RED  AND  ADJCDGfeD,  that  the judgunent.  pfthe 
court  of  King*$  Pench  be  a  ffi  sm  cd  ;  and  that  the  record 
"be  remiiUd  ;  to  the  end  such  proceeding  may  be  had  thereby 
vpon,  asif  hpsuph  writ  pf  error  ha4  been  brought  uit(^ 
fhishquse. 
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THIS  wttn  a  cane  reserved  frara  the  last  Lent  assizes  •'«»•  ^^^^* 
for  the  county  oi  Stafford.  :    C^*^.  i  Bl. 

It  was  an  actioa  in  replevin,  for  taking  the  plaip-  „     ? 
tiff's  goods,  cattle. &c.  "       "^  .     ^^.ttZ. 

The  defendant  avowed  ;  first,  for  that  he  was  seised  tn  there  is  no 

<fee,  of  the  locus  in  t/uo  :  and  that  the  catfte  were  damage-  iiutrameut  ia 
feasant  there.    Secondly,  that  the  defendant  was  seised  in  J"".*^*"^  '^^^ 

,fee  ;  and  on  6th  JpritM60,  demised  to  the  plaiiuiia'  for°"*^***' 
one  year  from  the  5th  of  the  same  month  oi  Aprils  at  the 

,'j'early  rent  of  191.  lOs.  payable  half-yearly,  on  10th  OcCq- 
i^and  6th  April :.^nA  that  the  plaintiff  entered,  and 
held  under  that  demise  till  the  5th  April^MQX.  That 
before  the  said  5th  of  Aprils  to  wit,  on  the  l&t  of  January 

a761,  the  pltintift'gavewof/ceto  the' defendant,  ••  tliat  he 

'««  would  futV  and  deliver  up  possession  of  the  premise 

V  on  rhesaid  5th  of  April  17()1  :"  but  he  did  mt  quit^ 
pursuant  to  such  notice ;  but  held  over  till  the  10th  of 

■  October  \xi  the  same  year.    That  the  yearly  value  of  the  . 
premises  was  191. 10s.    And  so  avqws  for  19U  10s.  l)eiiig 
doubU  the  value  of  the  premises  for  half  a  yeiir  ended  uppn 
the  said  10th  of  Oc/oAer  17(>l.(fl) 

The  p(aintiif,  in  bar  to  the^r*^  part  of  the  avowry, 
pleaded  a  demise  from  the  defendant,  of  the  locus  in  quo, 
for  one  year  from  the  5th  of  Apnl  1760;  and  so  frpip 
year  to  year,  bs  long  as  both  parties  should  please :  un(l0r 
which  demise,  he  rie^htfully  put  in  his  cattle,  and  placed 
bis  goods  and  chattels  there;  and  the  defendant  wrong* 
fully  -took  them.  A  n  o  as  to  the  second  part  of  the  avowry, 
he  pleads  the  like  demise ;  and  travnses  "  that  he  gave 

{a\  Vid,.  3  WiUoif,  25,  that  suct^^i  uotya^  would  now^  ,^,       y. 
be^  bad  as^to  qiiittinir.  thoQgh  it  is  Tiere  "ar^udged  good^  /*  «  ^  ^^ %'* 
to  entitle  the  landlord  tp  double  the  yearly  value  for 
the  time  the  tenant  ho)ds  over,  by  4  O.  2.  c.  2S. ;  but 
the  landlord's  acceptajice  would  make  it  good, 

Z% 
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1765*      "  notice  to  the  defendant  to  quit  and  deliver  np  the  pos- 
TIMMIN8   "  se«S8ion  of  tbe  said  premists  on  the  said  5th  of  uiprit 

V,  "  1761/*  as  is  ailedged  in  the  said  avowry. 

a6.vlino       '^^^  AvowA>T,  by  his  replication  to  the  first  p&rt  of  the 
•on.        plaintiff  in  replevin's  plea  in  bar  to  the  avowry,  denies 
that  he  deniiued  to  the  said  plaintiff  in  replevin,  in  the 
manner  therein  mentioned :  and  issue  .vas  joined  there- 
upon.   And  as  to  the^coizipartof  the  said  plea  in  bar, 
he  takes  iwue  upon  the  traverse. 
Tbe  cause wa;}  tried,  as  above.     And 
It  appeared  in  evidence,  at  tbe  trial,  that  tbe  plaintiff 
held  the  premises  for  one  year,  from  the  5th  of  Jpril 
1760 ;  and  so  from  year  to  year,  as  long  ai)  both  parties 
should  please  ;  but  that  such  demise  was  only  by  pnrot  : 
and  that  the  notice  proved  to  be  given  by  tbe  plaintiti  to 
ihedefeudant  '^toQuit  on  the  5th  of  Jpril  1701,'*  was 
only^parol  one,  and  not  in  writmg. 

A  verdict  was  found  for  the  plaintiff,  on  the  first  issue; 
and  for  tlie  defendant,  on  the  second  issue  (as  to  the  notice 
toquit,]9ubjectHo  theopitiion  of  this  court,  upon  these 
questions — 

1st.  Whether  the  plaintiff  was  liable  to  pay  double 
rent  for  not  quitting,  afler  having  given  a  notice  to  do  so, 
4y  PAROL  only. 

'  2dly.  Whether,  as  the  plaintiff  held  under  a  parol  deftkise^ 
as  tenant  from  year , to  year,  this  is  such  a  hounng  as  is 
Vithin  thestateiteof  11  G.2.  c.  I9.s,  16.  soas  to  subject 
the  plaintiff  to  doable  rent,  for  his  not  quitting  after  hating 
given  notice  "  that  he  would  do  so,"* 

This  case  was  first  argued  on  luesdaif  the  13th  of  JVd- 
vember  last,  by  Mr.  Jshhurst  for  the  avowant,  and  Mr. 
Stozre  for  the  tenant  (the  plaintiff  in  replevm ;)  and  again 
now,  by  Mr.  thrice  for  the  avowant,  an'i  Mr.  Serjeant  Nares 
for  the  tenant,  the  plaintiiJ  in* replevin, 
lit  Poiut.  por  the  defbudant  or  avowant,  cases  were  cited  to  prove 

that  statutes  ought  to  be  construed  liberallyx  and  that  the 
construction  should  be  extended  beyond  ike  rrord^ofthe 
preamble^  in  order  to  advance  tbe  remedy  and  suppress  tbe 
mischief. 

Hfrethe  particular  mischief  was  the  inconvenience  to 
landlords  >vhen  their  tenants  Mould  not  quit,  after  the 
landlord  had  agreed  with  another  ienzut, 
f    i605  1      The  double  yearly  value  under  tbe  Act  of  4  G.  2.  C.28.* 
*  Sect.  1.         is  payable  upon  notice  given  by  the  l  \ndloud  ;  and  rous( 
be  sued  for.    The  double  rent  under  the  11  G.  2.c.  19.  t' 
iVideiectlS.  is  upon  notice  givtn  by  the  tenant  ;  and  may   be/evied^ 
sued  for,  or  recovered,  in  the  same  manner  as  the  fori;iet 
rent.  ' 
Thenjfore  this  letter  act  means  to  remedy  a  substantive 
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misctiiel;  arising  from  a  firfacAo/*/^tM  in  the  tenant.    It      1765. 
if /io(  a  mere  aii/«a/ remedy  given  by 'this  statute,  upon  yimmins 
the  tenant**  notice  as  it  was  by  the  former,  upon  the  land-^         ^^ 
lonTi  notice* 

The  act  0F8  Jnv.  c.  14.  is  also  in  favour  of  landlords. 

This  act  pf  11  G.  2.  c.  19.  is  not  confined  to  the  case  of 
those  leases  only,  wherein  the  tenant  has   liberty  to  quit 
at  the  end  ot  7,  1 4,  or  21  years :  it  is  general,  "  in  case  f  +  V.  Seel.  IS. 
"  any  tenant  or  tenants  shall  give  notice,  &c." 

The  present  case  is  a  notice  iy  fAe^fna//^  A  landlord 
can  not  oblige  his  tenant  to  give  the  notice  tn  writing : 
therefore  notu!e  by  p<iro/ must  be  within  the  remedy  in- 
tended. And  here  was  parol  notice  given  by  tlie  tenant, 
of  quitting :  yet  the  tenant  did  not  quit. 

2d  Point.  Whether  this,  being  a  lease  by  parol,  be  such 
zholdingis  is  within  11  G.  2.  c.  IP.  §  18. 

This  is  clearly  a  lease  and  a  holding  within  this  act. 

It  is  not  necessary  that  a  lease  should  be  a  deed.  ^  Lease'* 
is  synqnymoufito"  demise."  Litl.  §  57.  •  They  cited  also 
1  Strange<}b\.  Rj/Uyyr.  Hicks;  and  5//<7)/)/ir<r«'Touchstone 
of  Common  Assurances. 

It  may  be  objected,***  that  this  beinjj  a  penal  atatute, 
'*  it  ought  not  to  be  extended  bv  intendment.*^ 

But  it  is  pro  bono  publico ;  and  therefore  shall  be  ex^ 
tended  by  equity.  Plowd.  36.  b.  expressly.  2  Insf.  ft48, 
649.  (an  eN  position  upon  2  Ed.  (i.  c.  13.  of  tithes  ;)  where 
the  case  of  Ueale  v.  Spratt  is  cited  :  which  was  atljiidged 
to  be  fraud  andguilc  within  that  act ;  although  he  ju^ly 
divided  the  tithes  within  the  letter  of  it. 

This  IB  a  LEA8E9  both  within  the  words  and  meaning 
of  this  statute-    Tlie  words  are^—**  the  premises  by  him, 
"  her  or  them  holden ;"  and  it  means  to  advance  the  re*  f  1CO6    T 
medics  of  landlord«. 

For  the  plainiifi'  in  replevin,  il  was  insisted,  that  all  lit  Point, 
pets  of  parliament   relative  to  the  same   subject  musi 
be  construed  together:   and  it  must  be  supposed,  that 
the  parliament  had  the  former  in  view,  when  they  niadfi 
the  latter. 

The  11  G.  2.  e.  19.  was  made  in  pari  materia  with  4 
G.  2.  c.  28.  'i'herefore  tliey  must  be  considered  together, 
^a  one  law  or  one  syUem  of  laws.  The  title  of  each  is  alike, 
very  nearly. 

The  former  act*  (4  G.  2.)  requires  notice  in  uriting. 
Tbei-efore,  on  the  second  act  (ll  G.  2.)  tlie  notice  ougbn 
also  to  be  in  writing.  The  words  of  this  latter  act  aret.-** 
**  at  a  time  mmtiotud  in  such  notice  ;'*  and  **  at  tlie  ' 

'*  time  coMTAiM£D  in  such  tiotice  :*'  which  words  shew, 
that  the  parliament  must  have  meaui  **  that  it  should  be 
"a  notice  in  writing.'*  The  words — **  ihtfilfrom  thence^ 
**  forward  pay*  Vai^  shew  this  ;  because  it  amounts  to 
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17()5\.  ®  n^w^  contract ;   itvirtunl!^  makes  a  new  deroise,  fronr 

TiMMxMB  ^^  time  of  holding  over;  and  gives  the  same  remedy 

y^  ad  for  the  old  rent.     Therefore  it  is  ri^^ht  and  reasonahlc 

BowtTM-^  ^^^^  '^  should  be  in  writings  as  being  liable  to  no  incer- 

Fdrol  notices  must  be  attended  with  very  great  mcoii« 
v^irtence ;  and  may  be  extremely  difficuli  to  prove. 

Requiring  a  written  notice  woidd  be  better  both  for 
landlord  and  tenant:  it  would  give  the  former  a  clearer 
proof;  and  make  the  latter  more  cautious. 

To  prove  •*  that  these  two  statutes  must  be  construed 
•^  together;'  they  cited  1  yentr.  «46.  and  WatHs  v^ 
Hoe/son,  before  Lord   Hutdzticke^^i  Jan,  1740.  and  Res 

Vi*"^*       ^-  -'^^^^'^  ^^''-  31  G.  5i-  Ji.  R^ 

U^*44^^   *  •       As  to  the  2d  point—They  inferred  from  the  words  in 

Sd  Point  the  preamble — **  Landlords  w\\ose  tenants  have  povcer  to 
"  determine  their  leases  by  giving  notice  to  quit  the 
*•  premises  by  them  holden,**  that  the  legislature  had 
in  view  on/i/  such  tenants  as  have,  by  a  clause  fre- 
quently inserted  in  leases,  an  express  power  to  quit,  at 
tlie  end  of  7, 11,  or  14  years^  upon  giving  notice  to  their 
landlords. 

f    1607  3  ^^"^  Mansfield,  upon   the  first  argument, 

ordered  it  to  stand  for  another ;  because  it  was  a  tiem 
question.  , 

Vlierius  Concilium, 
His  LoansHTP,  after  the  second  argument,  de- 
dared,  that  he  had  no  doubt  of  the  true  constructiou,  oil, 
the  former  argument. 

The  rule  that  has  been  mentioned,  of  construing  acts  of 
parliament  made  in  pari  materia^  is  right :  all  of  them 
ought  to  be  considered  as  one  stf\tem. 

But  on  considering  both  these  act?  together,  it  will  ap» 
pear,  that  though  thecase  intending  to  be  provided  against 
under  the  former  act,  is  both  inconv^ieni  to  the  landlord, 
and  unjust  and  vexatious  in  the  tenant ;  yet  on  tUe  latter 
act,  thecase  is  still  stronger  against  the  tenant,  as  being 
more  vexatious,  where  he  himself  gives  the  notice  and 
then  departs  from  it. 

And  as  it  is  notorious,  that  an  infinite  quantity 
of  land  is  holden  in  this  kingdom,  teitfwnt  lease ; 
therefore  it  is  an  extensive  case,  and  proper  to  be  re- 
medied. '  ' 

In  the  4  G.  2.  the  provision  was  for  those  cases  where 
the  landlord  gave  the  tenant  notice  to  quit.  'J'hi?  of  the 
nth  of  G.  2.  provides  for  the  case  of  the  tenant's 
giving  his  landlonf  the  notice  of  his  intention  to  quit, 
and  not  delivering  up  possession  according  to  it.  The 
title  of  the  act  is  almost  the  same  as  the  former.*  One 
is**.fbr  the  more  effectual  preventing  frauds  committed 
«<  by  lenaais,  and  for  the  more  easy  recovery  of  rents^ 


**  i!tc  ;**  the  other,  **  for  th^  mois  efi^ctual  secu^og  the      ]7(>5. 
••  paymeut  of  rents,  and  preventing  frauds  by  tenants."   timmiks 

There  is  no  reason  to  confine  this  power  given  to         ^^ 
teoants  by  the  latter  act,  of  quitting  tneir  leases  upon    rowLih^ 
notice,  to  written  notices.    The  words   of  it  are  general :       ^^^ 
this  act  does    not  say,    that  the   notice  sb^ll    be  in 
vritifig.    The  legislature  ^efe  then  con^^ideriog  the  for- 
mer  act,  wl^ich  was  tied  down  to  a  notice  m  Imting, 
to  be  given  by  the  landlord :  but  they  purposely  left 
it  oul  here.  ,. 

It  is  said,  "  that  parol  notice  may  be  very  difficnlt  to 
*  *  prove.'!  But  the  di  Qiculty  of  oroo/of  a  parol  notice  is  not 
a  sufficient  answer :  for  herc,tne  notice  is  iu  fact  traversed 
and  proved. 

It  is  clearly  within  the  words;  and  it  is  also  within  the  r    jgog    1 
meaning,  an  j  within  the  reason  of  the  act;  and  within  the  ^ 
justice  of  the  case. 

Mr.  Justice  Wilmot  concurred ;  and  ^^as  of  the 
same  opinion,  he  said,  at  the  first  argument. 

The  1st  question  is,  whether  the  teuant^s  notice  must 
heioufrUiftg. 

The  2d  question  is,  whether  this  is  such  a  tenant  as  to 
be  subject  to  pay  a  doublereut  for  not  quitting  after  be  has 
given  the  notice. 

First  The  act  of  the  11th  year  of  the  late  king  is 
penned  difTeiently  from  that  of  the  4th;  and  seems  tg 
have  been  designed  to  lay  a  less  restraint  upon  the  notice 
to  be  given  by  the  tenant,  of  his  intention  to  quit,  thaa 
the  former  act  bad  laid  upon  the  landlord,  in  obliging  him 
to  give  notice  in  writing  to  bi^s  tenant  *'  to  deliver  pos- 
"  session." 

This  different  penning  will  appear,  if  you  compare  the 
acts  together. 

The  former  does  not  give  double  the  re/i/,  as  the  latter 
does;  but  "  double  the  yearly  value  o/the  estate^*  be 
the  rent  what  it  will ;  (double  tht  rent  might  not  have  been  ^ 
an    equivalent.)    And  for  that  reason,  it  was  necessa- 
ry that  it  should   be  recovered  by  action,  and  not 
distress. 

The  former  is  worded—**  after  demand  made,  and  no- 
"  tice  in  writing  given  **  And  the  reason  is  much  stroa- 
ger,  for  obliging  the  landlord  to  give  notice  in  writings 
than  for  obliging  the  tefwnt  to  do  so :  for  landlords  geiie* 
rally  can  write ;  tenants,  in  the  country,  very  seldom 
can.  And  there  are  other  good  grounds  tor  requiring  the 
landlord's  notice  to  be  in  writing,  which  do  not  bold  with 
regiird  to  the  tenant's  notice. 

The  ease  or  the  difficulty  of  proving  is  just  the  same,  be 
)t  the  one's  notice,  or  the  other**. 

It  has  been  said,  that  the  expressions  of^'  mentioned  iu 
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1763»      **  the  notice/'  and  *^coniai»9d  in  the  notice/*  shew  that  the 

tjHmims   legislature  meant  a  notice   in  writing.    Now  the  word 

'    ^      ..    ••  mcjjtioned*'  is  equivalent  to  "  contained"  in  sucli  no- 

nowLiN*  *'^*^*    *"^  neither  of  them  prove  that  the  notice  must 

g^^         nec'essariiy  be  in  uriting. 
r   16()Q    1      ^'^  notice  is ejrpre5«/y  nquirtd  io  be  in  writing:  the 
L   Jouy    J^ther,  purposely  (I  believe;  nof  required  to  be  in  writ- 
ing. 
<  Secondly — As  to  the  question  whether  this  cfass  of 

tenants   be  within  the  act  of  II  G.  9.  c.  19.  Section 
the  18tb. 

I  think  them  both  within  the  vreambk^^xaiih/t  eaact^ 
ing  part  of  this  section.  I  should  ftot  have  confined  it 
to  the  preamble^  even  if  it  hud  been  so  restrained  nn 
has  been  tirged  at  the  bar,  when  the  enacting  clause  was 
general :  but  the  preamble  is  not  so  restrained,  as  has  been 
supposed ;  not  will  the  inference  hold,  that  has  been  drawn 
from  it, 
ri  Wili.  359.]  I"  ^^^  country,  leases  at  will,  in  the  strict  legal  notion 
of  a  lease  at  will,  being  found  extremely  inconvenient^ 
exist  only  notionally ;  and  were  succeeded  by  another 
species  of  contract,  which  was  less  inconvenient.  At 
first,  it  was  indeed  settled  to  be  for  a  year  certain  :  and 
then,  the  landlord  might  turn  the  tenant  out  at  the  end 
of  the  year.  It  is  now  established,  that  if  a  tenant  takes 
from  year  to  year,  either  party  must  give  a  reasonable 
notice,  (6)  before  the  end  of  the  year ;  though  that  reason- 
able notice  varies^  according  to  the  custom  of  different 
counties. 

This  practice,  established  by  judges  upon  circuit^; 
does  make  them  **  tenants  having  power  to  determine 
**  their  leases,  by  giving  notice  to  quit,"  in  the  words  of 
•  Seet«lh  the  preamble.*  And  it  is  immaterial,  whether  the 
lease  be  for  one,  or  more  years ;  or  in  writing,  or  not 
in  writing.  But  thb  words  of  the  enacting  clause  are 
much  more  large  and  liberal:  the  words  there  used 
are—*'  In  case  any  tenant  or  tenants  shall  give  notice  of 
••  his,  her  or  tlieir  intention  to  quit  the  preuiiues  by  biro, 
''  her  or  them  Lolden,  ata  iiitie  mentioned  \n  such  notice; 
*'  and  shall  not  accordingly  deliver  up  the  possession 
*'  thereof  at  the  time  in  such  notice  contained :  that  then, 
*\Sfc"  It  is,  clearly,  equally  within  the  mischief  in- 
tended  to  be  remedied  :  and,  L  think  it  is  within  iheuords 
of  the  preamble.  But,  at  least,  it  is  within  both  tbecroiWi 
and  meauitig  of  the  enacting  clause. 


{a)lt  has  been  settled  six  months  since  this  judgment, 
but  before  Buirous  publi:ifacd  tbe^^e  Reports; see S^tVioftj 
25. 
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Ther^rore  I  am  of  opinKni,  iHmt  the  landlord  must  have      1763« 
the  double  rent. 

Per  t  Ctff.— Letthe  Defevdant hate ihepostea^     +  jir.  J.  De- 
in  order  to  enter  up  bw  judgment,      nitoii  anil  Ur. 

J.  Yates 

PsART  and  Another  i;ersus  Westgaktu  and  Another.  JfJ^^^^ 

UPON  shewing  cause  against  a  mandamus  "toap-T    ^^'®    J 
"  point  four  overseers,  for  the  whole  parish  ^f  JJljJ^  ffj|.*^ . 
•*  Stankope    in  the  county   palatine  of  Durham^**  the  poTuiUi^^'ow* 
question  was,  whether  the  several  districts   within  itseerifur  « 
were  one  cniire  parish,  township  and  village,  within  the  part  of  a 
intent  and  meaning  oi'  the  several  statutes  made  for  the  P*"«h,  bad 
relief  of  the  poor;  and  fortliat  purpose  have  bad  and 
of  right  ought  to  have  one  joint  appointment  of  over- 
seers of  the  poor,  for  the  joint  relief  and  maintenance  of 
the  poor  in  and  throughout  the  parish:  or,  whether  the 
aaid  several  districts,  being  divided  into  six  separate  con- 
atableries,    constituted  tour  di$(intt  and  sqparate  town- 
ahipsor  villages,  within  the  intent  and  meaning  of  13, 14 
Cor.2,  f.  12.  §  21. 

It  wa:J9  by  consent  of  the  parties,  tried  upon  a  feigned 
issue  at  the  last  assizes  at  Durham :  and  a  verdict  was 
found  for  the  plaintiffs  (with  Is.  damages  and  40s.  costs] 
subject  to  the  opinion  of  this  court  upon  the  following-  - 
case. 

Case— That  from  43  E/ix.  to  9  G.  1.  (1723)  the  parish  [Sce  Dons., 
of  Stanhope  had  o^e  joint  appouUinent  of  overseers  of  the  33?. 
poor  of  the  said  parish  ;  and  during  all  thattime,  the  poor  ^}l^^^'  375, 
of  the  said  parish  were  jointly  relieved  and  muintained  by  ^J^'      ^ .« 

J     ^        »      ^  Zt^        i.   I  -L  3Diirn.  71^- 

eatereatm  general  rate$  upon  the  rvhole  parish.  4  y^^^^^  2u6, 

During  the  time  abovemehtioned,  there  werefourchurch-  270.] 

wardens,  and  four  overseers  of  the  poor:  which  lour  over- 

H€r$  were  respectively  nominated  out  of  each  of  the  four 

quarters  or  districts  within  the  said   parish  called  JPore^ 

quarter,  Newlandside  quarter,  Park  quarter,  and  Stanhope 

quarter;  t?iz.  one  out  of  each  of  these  quarters  2  and  in  each 

quarter,  there  was  one  churchwarden  and  one  of  the  said 

overseers  who  collected  the  poors  rates  in  the  quarter  or 

district  wherein  they  respectively  resided ;  but  the  money 

coUected  by  the  st^veral  churchwardens  and  overseers 

was  levied  under  one  entire  aneesment  upon  the  uhole  parish, 

and  carried  to  onegfnemZ/i/nJ,  and  \vas  applied  to  the 

juini  relief  of  all  the  poor  of  the  said  parish. 

The  parish  is  20  miles  in  length,  from  east  to  west; 

and    8   miles,  at  a  medium,  in   breadth.     The  Park    . 

quarter  is  one  diUinct  constablery  ;  the  ForeM  quarter, 

one;  and  the  Stanhope  quarter,  one :  and  the  Nev^land- 

^ide  quarter  consist^  of  3  eomtablcrie* ;  but  these  jthrse 
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\765.      overseers;   one  out  of  ta^  quarter*     Indeed  it  is  not 
Fi;\KT     ^^^f^ly  stated,  "  that  it  is  a  f>opM/(;u9  parish."    But  this 
'  aulHcieiiCly  appears  by  the  circum$tatiC€s:  and  it  ap|>ear8 

WEST-      ^^^^  '^  ^^^  ^^'  ^^  ^^^  '^'''^  ^^  mftkiog  the  act  ot  43  Ein. 
CARTii*  The  present  order  of  sessions  was  made  9G  I.  for  the 

separate  divisions  of  this  parish  to  maintain  their  own 
poor,  unless  cauAQ  was  shewn  by  tbeconatablery  of  lorest* 
quarter  at  the  then  next  sessions.  No  cause  was  shewn : 
and  they  have  acquiesced  under  that  order,  ever  since; 
and  have  now  maiutained  their  own  poor  separattly  tor 
forty  years. 
[Inle^  1612]  As  to  the  cases  mentioned  on  the  other  tfide-^Rex  9« 
The  Justices  of  ilI/£/(//esejr»  relating  to  Uie  inhabitants  of 
St.  Pancrai,  was  for  a  mamiamus  to  appoint  overseers  for 
the  north  division  of  Ktntish  town:  but  the  mandtumu 
WHS  denied  ;  because  it  appeared  '*  thaJb  the  parish  tauld 
^  reap  the  benefit  of  the  43  JS/12.*'  And  it  did  nut  ap- 
pear, that  the  north  division  of  Ktutish  town^  was  a  towo- 
ship  or  vilK  As  to  BradJUld*s  case— No  order  ofsefr* 
sions  was  made  there,  or  any  thing  done  to  support  m 
division.  And^  as  to  the  fVfUsingham  case— It  was  giveo 
up  without  argiiment. 

Therefore,  there  has  been  no  judicial  determination  at 

all,  as  far  as  appears,  upon  this  matter. 

ffM  1614  '^^^  COURT,  upon  this  first  argument,  thought 

^  *        'the  justices  had  no  power  to  ^Mfc  parishes,  (to  fritter 

I  Sider.  sec.   parishes  into  pieces,  as  Mr.  Justice  Wilmot  ezpi^essed 

iSc&.Ca«.i63  ]  himself:)  and  Lord  Mansfield  said  be  believed  that 

the   point  of  policy  was  as  Mr.  Walker  said ;  namely, 

^*  that  parishes  should  rather  be  laiiger   than  smaller 

*'  than  they  are."    It  was  ordered  to  stand  for  further 

argument. 

Ulterius  Concilium. 
It  was  now  argued  again,  by  Mr.  IVedderhurne,  for  ih« 
'  plaintiffs;  and  Mr.  Clayton  for  the  detendauts. 

CiRlS    1     Mr.iVedderburne  inforcccJ  the  arguments  which  had  been 
^    J  urged  by  Mr.  Walker;  ami  observed  that  alt  along  from 
'  43  £liz>  to  9  &•  1*  the  parish  hau  only  one jotn/appoiot* 
meitt  for  the  ukole  parish :  so  that  it  was  manifest,  not 
only  that  they  could,  but  that  they  actually  had  for  many 
'  years  reaped  the  benefit  of  43  Eliz.    And  no  aiak0ri$y 
for  this  division  appears  in  the  case.    The  quarter-aes* 
siOns  had  uo  power  to  make  it.    The.  truth  is,  that  the 
rich  part  of  the  parish   want   to  separate  themselves 
from  the  poor  part,  and  throw  the  burthen  upon  them. 
Mr.  C&yfoii,roM/ra,  inforced.Mr.  Dasc^ion  5  arguments; 
•     and  particularly  that  of  the  division  having  been  acquies* 
ced  under  for  above  forty  years ;  and  the  annu.^1  appoint- 
ments of  overseers  by  two  justices  having  been  according- 
ly^ aver  since  the  year  17^'i. 
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Lord  Maksfikld  said  he  bad  no  doubt,  updn 
the  first  argument. 

The  policy  of  this  law  of  13»  14  C  2.  was  mistaken :  it 
went  upon  a  wrong  principle.  The  divisioDs  ought  rather 
to  be  enlarged,  than  diminished. 

As  lo  Ihe.question  itself— Consider,  1st  what  was  done: 
12tlly.*upon  what  foundation? 

It  ought  to  appear"  that  there  was  an  inability  in 
**  the  parish,  to  have  tlie  benefit  of  the  act  of  43  Elizy  Now 
here,  no  such  inability  appears ;  but  quite  thecontrary^  for 
a  great  number  of  years :  so  that  there  is  no  foundation  for 
the  division. 

The  QcqUtiescence  under  it  was  upon  a  false  notion, "  that 
**  the  sessions  had  such  a  power :"  which  they  had  not. 
And  there  is  no  inconvenience  in  setting  right  this  wrong 
usage  which  has  obtained  for  forty  years. 

In  the  case  of  Ktntish  town,  all  ttie  judges  held.!  '*  that 
**  the  Ibundfltion  of  sucha  division  of  a  parishmust  be  an 
«*  inability  of  having  the  benefit  of  43  £//z." 

Here,  the  foundation  is  wanting.  Tbevforejudgment 
must  be  for  the  plaintifl's. 

Mr.  Justice  W i  lmot  also  thought,  that  the  lar- 
ger the  circle,  the  lietter :  therefore  it  would  be  more  pro- 
per to  enlarge  thaato  lessen  the  divisions. 

The  statute  of  13,  14  C  2.  goes  upon  this  baiU,  •'  that 
**  th''  parish  is  so  large  as  that  it  can  tu4  have  the  benelit 
«•  of  the  43  Eliz:"  This,  therefore,  is  a  fact  that  ought 
to  be  quite  clear  and  certain.  Whereas,  on  the  con- 
trary, it  appears  in  the  present  <iase;  *•  that  this  parish 
**  actually  had  th^t  benefit  from  1G02  to  1723;  above  120 
*'  years." 

The  sessions  dp  not  seem  to  have  had  any  sort  of  power 
to  make  such  an  order  :  therefore  their  order  is  a  mere 
nullity.  It  was  not  made  uponany  appeal;  butuponamo-* 
tion  made  on  behalf  of  some  of  the  quarters,  and  oppose^ 
by  another. 

The  subsequent  usage  for  forty  years  can  not  vary 
the  right.  For  we  can  not  pre^ame^  that  '*  omnia  t\\k  acta 
sunt ;"  because  we  see  that  it  was  founded  upon  thii| 
order  of  sessions:  and  it  does  not  appear  that  the 
parish  is  so  large  that  it  can  not  have  the  benefit  of  43 
Eliz. 

Therefore  they  ought  to  appoint  rupnitig  overseers  OV^ 
the  tvAo/e  parish. 

Per  ♦  CuK 

j0DOM£liT  for  the  PtAlNtlf  ff 


1765, 

l^EART 
V. 

iVESt- 
GAKTil. 
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f  Mr  Justify 
Dentfon  find 
Mr*  JtitUce 
V&tof  were 
both  of  them 
ibtent* 
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17655.      R^x  vinus  Sir  WitMA*  TnEr.AWKEy,  Sfewtird  and 
TiiciKlay. «94h  Capital  BcuGi:d:j  of  West  Loe. 

Jan.  17355. 

Infomi^ticm  A  ^^f^TION  hadboex)  made  for  an  information  in  nature 
«|uo  wsrraoto  ^^^  of  9^0  uarraato  against  him,  for  acting  as  capital 
fl^ftiDit  a  burgesSy  having  been  steward  (a  higher  odice,  as  was  al- 
•tewarti^of  a  Jcdged,)  a-Ac//  elected  capital  burgess;  which  higher  office 
foiTcihte^M  a  ^^  steward  was  said  to  bt  incompalihle  tcith^  and  therefore 
capital  bur-'  rendered  him  incapable  of  b;:ing  elected  into  the  loiur 
fMrefttted.    o0ice  of  capital  burgess. 

On  shewing  cause  now,  it  was  [Inter  alia)  alledged,  that 
.     .      they  were  vol  incompatible:  but  if  they  were  incom- 
patible, it  would   be  theybrntT  ulfice  that  was  vacated  by 
the  acceptance  of  the  Jatter;  aud  710/  the  office  which  ^'fs 
last  accepted. 
[?ee  43nrr.  Lq^j  Maxsfield  went  through  the  particular 

2^Dum,  83,    cii^cumstdnces  of  the  present  case ;   and  observed  bow  iu- 
81.]     '     '    sufficient  the  whole  amount  of  them  was.    Here^  is  no 
r  ^r\r   1  fi^ct  doubted  ;.no  opposition ;  no  objection  ever  made.    Ail 
^  lOlO    J  the  evidence  that  can  be  traced^shews  a  consistent  usage 
for  100  years  back,  *'*  that  the  steward,  if  a  capital  bui* 
**  g  Ld  before,  has  remained  a  capital  burgess,"     And  ia 
poiii  ^f  law,  there  is  no  incompatibility  in  the  steward 
peii  g  a  capital  burgess.    If  he  should  be  chosen  mayor^ 
it  nay  then  be  a  question  "  whether  his  acceptance  of 
"  iSat  office  dots  not  vncale   his  office  of  ste\>'ard."    It 
seeiT\sto  Uie  very  strou^,  (thouph  it  is  not  now  necessary 
to  determine  it,)  thati/tluse.  two  offices  «f  s^eacirrf  and 
capital  burgtss  were  incompatible,  the  acceptance  of  the 
latter  would  imply  a  surrender  of  the  former. 

Mr.  Justice  Wilmot  had  no  doubt.  IlereU 
no  question,  either  of  lH\yor  fact.  The  tact  is  agreed 
"  that,  being  slczcard,  he  was  chosen  capital  burge*s.** 
And  as  to  the  law — 'I'bere  is  no  iiicompatibility,  in  thi» 
case. 
♦Cap. IB.  ^j'he  two  acts  of  parliament  (of  4,  5  W.  S^  M.*  and 

f  Cap.  80.  9  Ann.  t)  relate  to  quite  ditlcrent  objects;  .and  are  the 
reverse  of  each  other.  The  foniicr  restrains  th^  clerk  of 
the  crown  in  this  court  ironi  exhibiting  or  filing  infor- 
mations ft  trAor/^ /care  of  the  court  in  cases  where  all.tha 
.  kin«;'s  subjects  might,  before  the  making  of  that  act,  have 
made  use  of  h.s  name  iiilfiiut  such  Teave.  The  latter 
tcts  in  every  bodi^,\^'ho  desires  it,  to  make  useof  his  hpime 
ii)  prosecuting  usurpers  oF franchises;  whereas,  before* 
fio  suhjeci  could  have  done  56  :  but  it  provides,  iUat/^e*c 
informations  (as  well  as  those  for  nusdcmtanors)  must  be 
under  li^ve  and  discretion  of  the  court.  Therefore  the 
^  cQuit  ought  ^uot  to  give  such  leave  without  sufficient 

feason. 
IJe'tbta  entered  into  tbeci;cijp»^iQceft9f;tb&cfie; 
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upon  which  he  made  (amonp:st  other«>  the  foIloVln?  re*  iy()5. 

luarks.  Heieappean  to  have  been  an  usage  for  a  whole  ^g^. 

century,"  that  both  offices  have  actually  been  in  the  same  y^ 

*•  person."     The  legality  of  this   was   never  question-  ^j^g. 

€d,   before:  and  it  has  'been  several  yeah  acquiesced  x.AWNEr, 
in.    'V\it  charter  does  not  imply  any  incora[>atibilii\% 
The  steward  does  not  seem  to  be  a  part  of  th*is  corpo- 
raiiou. 

Per  •  Cur.  clearly  and  uuanimously,  Z^^  J«|^ 

RuLEDlSCHABUfir*       T^u'jZi^ 
Yatcf  weffs 
Rex  versus  G a xisGZVL.  ^^nt 

C   W17  ] 

ON  Tuesday  27th  November  t765.  Mr.  fVallacf  moved  xne^laT,  «9th 
to  «etaoide  the  defendant's  plea  to  an  indict fueut;  and  Jan.  I76n. 
that  ju  Isrm^nt  might  be  entered  against  him  by  default;  as  Dilatory  plea 
the  proHe^utor  had,by  reason  ^if  thx^dilatorj/  plea,  lost  the  to  »n  indict- 
bciietit  of  trial  at  the  sittings  after  term.  .  u?e 'n™  af^ 

His  objection  was,  ••  that  the  plea  is  a  dilatory  one  •  and  ^^^^yji  ^^^^ 
•*  y€^  is  mt  verified bi/  afftdavit ;  nor  is  any  pwbable  matter  ^d  tbercu>. 
'*  «liewn  ro  the  court,  to  induce  them  to  believe  that  the 
^*  fact  ot  It  is  true." 

I'he  plea  ^vas  of  Michaelmas  Term  1765;  and  is  In 
these  words — ^"And  the  said  John  Grui/igfr.whoin  cjnd  by 
.•*  the^-aid  indicrment  is  called  by  the  name  and  addilioa 
"  of  John  Grainger  late  of  the  parish  of  Kensington  iu  the 
^'  county  of  middlfsex^  butcher,  in  his  own.  person 
**  Cometh ;  and  having  heard  the  indictment,  he  saith 
^*  that  at  the  time  of  taking  the  said  indictment  and  long 
'*  before,  he  the  said  John  was  and  ever  since  hatb  been, 
^  and  still  is  inhabiting^  resident  and  commorant  in  the 
**  parish  of  St.  James  ^i  estminster^  in  the  county  of  Slid- 
**  dlesex  atbresaid  \  without  this,  that  he  the  said  John 
**  now  is,  or  at  the  taking  of  the  said  indictment,  or  at  any 
**  time  before,  wus  inhabiting,  resident  or  comroorant  at  , 
••  the  parish  of  Kensington  in  the  county  of  Middlesex  t 
••  and  this  he  is  ready  to  verify.  For  which  reason,  aiid 
**  became  he  the  said  John  Grainger  is  not  called,  in  the 
•*  said  indictment,  John  Grainger  late  of  the  parish  of 
"  St.  JameSf  Westminster ;  he  tlie  said  John  prays  ju(lg« 
*^  ment  of  the  said  indictment,  an4  that,  the  s^i^e  be 
^  quashed." 

Mr.  Wallocft  relied  on  4, 5  Ann.  c.  16.  §  U.  which  says 
that "  no  dilatory  plea  shall  be  received  iu  atiy  court 
*^  of  record,  unless  the  party  offering  such  plea,  do, 
*•  by  affidavit,  prove  the  truth  thereof;  or  shew  some  pro* 
*•  bable  matter  to  the  court,  to  induce  them  tp  bpheve 
'•  that  the  fact  pf  such  dilatory  pleaia  true.** 
k  RuLfi  to  shew  cause. 

Iff.  A^hhiutu  now  shewed  cause,  pn  behalf  of  the  defcu* 
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IZdA.^     dant;  and  cited  tbe  7th  section, of  the  aboveiixintioneii 

MB«        fitHUiief  aod  Mr,  Justice  .Fat^'$  book,  p.  J6,   CAor^t 

Y^         £i«A)«4'i  casevwhese  there  was  no  affidavit,    .       .. ,  ,^ 

GRAINIER.  LordMANSFiELD— Tliat  wasat  tbe  baF;  iih 

r    16  J  8  1  *'^''  '"^®  ^'^^  preeentca^;  nor  does  the  7tU  sectioa  ofthe 

L  J  act  extend  to  this  1 1  th.    It  is  usual  to  anaex  alhduvits  (^ 

plea»  of  this  sort,  in  the  crown-office :  and  I  do  uol  %^ 

why  they  ahould  not  be  annexed. 

RuLs  MADE  ABSOLUTE,  toset.aside  . 
.  the  plea,*  for  w;intof  an  alVidavit, 
*  N,  B.  They  did  not  at  all  enter  into  the  merits  oi 
the  plea. 

Frtflay.ist      Fkogmortokv  ex  diiYiis5.  BrtAMSTONfi,  Mrmt  Hofit^ 

Feb  17(55.  j,  ^Y  et  al. 

[S  C.  IB!. 

635.  ]  FftHIS  was  a  special  casei  upon  an  actibn  of  .trespase  and 

A  devise  ap-    "'-  ejectment,  trom  the  iaat  assizes  fop  the  tovynaad.cotttt^ 

Mrcnily  for    ty  of  the  town  of  Kingston  upon  HulL 

coMiruc^  Afflrgiir^e  Hasselwood^  lieiiig  seised  in  fee  of  the  prffjnM 

under  drcQin*  "^  ^^  question,  by  her  witi  dated  %8  October  17  IP»  aoiooi^ 

■tanccf  to  be  Other  things,  devised  as  follows--''  As  for  my Mqrldlf 

a  devise  ia      *'  affumttitd  tsUxUi  4Ft.^I  do  dispose  thereof  ifi  inaiinef 

^^  **  folio  vfitig'*  ImpnuHa,  I  give,  idevise  and  bequeath  iiBt# 

[^  f^        '*  my  son  Diwid  H^itmlwo^  and  bis  heirs  {a)  ibr  eter, 

i  Dm  *m  "**  iny?m«H4cihi  standing  and  being  in  Bkutk  Friar  gate^ 

)  Bi.^i^jp        "  Item,  I  give,  devise  and  bequottb  unto  my  soa  JoAn 

499.]  ^'  Ha^luQcdt   all  that  house  and  gantol  now  in  tbe 

3  Durn.  359.]  *'  tenure  and  occupation  oSEdumrd  Gibmn^  mariner,  (a) 

^*  charged  and  ckargtabU^  nevertbelesa*  witbtlie^yMitf 

^*  pf  tic  9Hm  of  50L  oft* fktwftil  Brttiali  snoney ;  wbicb  said 

^  aumof  501.  i  ^ive,  deViae  and  beqaeatk  untQjny  daqgb- 

*'  ter  Margaret  IMt/da^^  payable  and  ta  be  paid  toh^ 

*'  out  of  the  yearly  reuU^  iuute  ottd  frcfit^vt  tbe  said  houstf ; 

*'  to  be  paid  unto  and  received  by  ttiy  said  daughter  tdatffh 

**  fit  Holyday yearly  and  evtryyeury  tm/i/ tbe  said  aumcf 

»*  50Kbe  fiiiiy  paid  and  eatisfied.     And.  })f  the  said  Jabu 

^*  Haui$tocood%\i^\\  happen  to  dkin  hi$muiarityo€\»eiof^ 

^*  he  comes  to  age,  then  I  give,  deviae  and  bequeath  (be 

'^  said  houseand  garden  unla  my  ikrtt  daughtevA  hlizal^eth 

"  Locking,  Margaret  Halyday,  and  Hannah  Ucuieluaf^ 

**  equally,  share  and  share  alike."    Then  sbe  gives  aoiall 

•pacific  personal  legacies*  ofQaottey^silvery  salvers^  ike, 

and  concludes  thus— ".^//  the    reU  and  r€sid4»e  pf  injr 

.*'  goods, chattks,  rigA^s,afid  credits^  (not  nai&Dtiooinglier 


(a)  The  different  pcnnings  did  not  in  tbiseaaa aaak^ 
different  construct  tons  tsitsooiettniesdoaat  %  whicU 
%ttQHn.\di.  pl.3!). 
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^  tmJ  ertflte  1  rive,  Revise  and  Wqimith  imto  Mr.  C  H.      1 7g  « 

'^i'tw  testatrix  Mon  afterwards  died ;  ieaying  MMie  Havid       ^^j^ 
her  elJeat  son,  and  John  ber  youngest  soo,  iumI  tlie  time  ^j^  drmiw. 
^iaegbten  aborementioned.  braw*' 

At  the  time  of  maktitg  and  etectfting  the  saM  mil,     s^one 
ber  eon  Fhvid  was  of  the  age  c4'  93  years ;  end  her  aon         ^^  ' 
Joftfi,  of  the  age  of  seven  years.    The  premises  in  ques-  holy  oat. 
tkm»  which  were  devised  to  John,  were  then  of  the  yearly  r    ^ /<  t  o   n 
wine  of  101.  -  L    '^*^   J 

The  said  Join  entered  upon  and  was  seised  of  the 
same  until  Cbe  time  of  his  death ;  which  happened  in  ^ 

In  tbe  iife-time  ofJokn^  the  abovenamed  David^  (the 
eldest  son  and  heir  at  law  of  tbesaidJftfiT^firefJ  died  in* 
testate,  leaving  issue  Datid  his  eldest  son;  who,  by  deed 
of  bargain  and  sale  inroiled,  dated  20th  Si^.  1758, 
eonv^edtbe  pfeadises  in  question  to  SiqAen  Bramsiimt 
(the  lessor  of  the  pUintiff)  in  fee^imple* 

The  maltkiln  devised  to  David  was,  at  the  lime  be 
teak  posaessioo  of  it,  let  at  lOi.  a  jrear,  and  has 
been  aitice  sold  for  diOl.  being  the  value  tbereef^ 

David  was  set  np  in'  4he  bttsineas  of  a  greeer  and 
tallow  Krhaudler,  by  David  Ilm^selwoodim  iaaher:  who 
edvanced  to  hin^  at  diflerent  tiases,  upwards  of  5001. 
and  also  gave  him  a  messoa^e  and  shop  and  alaith,  of 
«be  yearly  Triue  of  SOL  and  another  measuaire  and 
garden  of  the  yearly  value  of  llL  and  by  bis  will,  dated 
16th  Jiii^  nidf  devised  to  the  said  David  has  eldest 
son  ten  shiUinga,  in  full  t>f  all  he  might  claim  out  of  his 
estate^  having  provided- ft>r  btm  in  hia  lifeMtinieu.  And 
the  said  David  Hanebcood  the  father  did,  by  his  said 
will,  devise  to  Margarti  his  widow,  (tbe  present  testa- 
trix,) a  fteehokt  estate  at  CatHmgham  in  tbe  county  of 
^ark  for  life ;  and  irfiter  her  decease,  to  the  before  men- 
tioned John  his  son  in  fee  :  which  estate,  at  that  time, 
was  of  the  yearly  value  of  401.  and  be  devised  other 
estates  to  his  said  wife;  some  for  life,  and  others  m 
fee,  and  directed  bis  said  wife  to  bring  up  and  eduoafe  all 
kissaid  cbildrenv  and  find  and  provide  them  all  manner 
of  necessaries  at  her  own  charge,  during  their  respective 
niiiK^ttied. 

(Jpon  the  trial  of  tbiscanse,  a  veidkt  was  found  for  the 
•iaitftiff;  aubfectto  the  optttio»ef  thisowt,  upon  the 
iotlownig 

Question— ••  Whether  an  estate  for  lifk^  or  vm  fm^ 
**  rn  the  premises  in  ouestion,  ^ssed  to  the  abovenamed 
**  John  Matmbimod  by  the  said  wfll  of  Margar§i  his 
*^  mother.'* 

It  wan  ffitftrgued  m  Tmub^  SOAi  Novmkr  iaat, 

Voi..irL  A  a 


1C20. 


cx  diin^i^Sb 

V. 
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by  ?llrr  J(T4[//«<le.  (br  the  p^sinlifT^.  <ind  Mr«  Uathamiftft 
the  •^efend^ut ;  aiid' agi^iii  iic>\v.,  by  Miv  lUucksto^ 
for  the  plaintitf,  and  Mr.  IVedderbarne  for  theile&t^ 
daoti  '.    •  r       .    *'     \  •  ■  '  ^.■-      ••   •• '  •     )"  * 

Thf.  cQ^Ns^X'tiior  the  plaititiflTinsistfxl  tlmfc<^oA]!i  - 
tbe  Second  Muiiiook'tift  estate  ibrij/ffottfyi.    » 

TJi  rrardsi  in  leie;ial  striciaic^s,  ioiport  An  estate  for  Kfir: 
HpH  no-  intention  np4>Qars  to  the  controry.  >TheJ*wto«w 
//ou.niUMt.iie'  eoUected  cut  of  thi  words.  Cro.  Cmr*  d(J8. 
Hpiri  V.  Benct.  -   •'- 

CqICuts  case,  6  Co.  1S»  a.  proves,  "  that  a  chiirf«ft  of 
**  so  m\xc\\  ptn  annum  does  fHtt  give  a  fre."  And  ibe 
rrason  is,  because  the  devisee  may  pay  it  out  ofth^prtx^ 
fU9*,  It  IS  trua.  wherever  the  devisee  may  suffer,  it  makes 
a  lee*  But  lier*-,  tlie  devisee  could  not  ben  loser:  fortfce 
charge  is  r>oi  upon  liira,  but  upon  the  eitale,  and  is* pay- 
able o?i^  o/*  the  projits.  >.o^r  thiti  estate  being  10\-  per 
atinum^  a  charjjc  ot  aOl.  would  have  been  discharged  in 
about  five  years  :  consequently,  here  is  no*  possibility 
of  a  !o$8*  Therefore  the  case  of  Read  v.  Uatton  in  4 
,  jtfrxi.  %b.  was  n«u,  t'u'y  said,  against  them  :  for,  there  was 

a  possibility  of  loss.  And  there  is  no  case  substantively 
determined  on  an  iw/rodwc/orv^te use  ow/y* 

No  inference  can  bc^  <lrawn  firom  the  contingency  of 
Johns  dying  under  twenty-oot^:  for  in  that  event,  the 
Ihxi.txLauglUers  were  to  take;  who  were  «ol  hie  heirs  at 
law.  So  tuat  it  is  not  at  all  similar  to  the  case  of  Pnrefoy 
v.  Rotr^ers^  WOT  afiected  'by  the  note  at  the  end  of  that 
c:ise,  in  2  Saunders  SS8.  That  note  itself  is  only  the 
opinion  of  the  reporter.  There  the  ikviae  wafv-*-"  I  give 
**  luy  inhcritancesy^c. :  and  if  U&  die  before  he  coroe  19 
"  ths  age  of  tweuty-one,  then  I  give  my  inheritances 
"  6ic.  to  my  heirs  for  ever."  There,  the  giibstitntion 
was  "  to  the  tesnitor's  own  right  heirs  ;"  who  wouM 
have  taken  rciihout  that  clause :  but  hi  re,  Xh^  substitu- 
tion is  to  third  persons.  'l'h<rrefore  John  had  a  life-estatfl 
only.  A  nd  so  it  appears,  by  Cumym  353,  Fou  ler  v.  Black* 
teetltt  al.  in  C.  B. 

The  testatrix  might,  with  good  reason,  gtve  a  fee  tt> 
the  eldest  son,  of  tweiity«three  years  old ;  and  ooly  >a 
life-estate  to  her  younger  son,  of  seven  years  old  :  tlie 
j&r/'/igs  during  his  infancy  might  make  this  devise  equal 
to  his  brother\<«.  This  is  a  devise  V  to  John*'  iu  gef^etrat^ 
tcithout  adding  hny  particular  limitation,  and  there  is  no 
■    V  reason  to  suppose  it  to  be  intended  Oiiy  more  than  •  for 

his  life. 
[   162 1     ]  The   counsel  for  the  defendant  argued  this' 

to  be  nfee  in  John^,  by  the  apparent  rn/ffilian  of  the  tes- 
tatrix. ^  ,  /• 

^//y  cbai;ge  of  a  gross  sun)  gives  ^fee:  sa4oes  every 


flrilary>T^riiis'^€kH?;>l8t'  162?. 

ftJiniaaFpa;n)6M.    6oi8^I(^r0c^ir850i;    Anchtb^^fe  1765. 

o*^  gpealer -vilue,  thati'oan  pt^&b&bVf  teave  any  Wnefit'lb  5hoi;moii- 
■the'devi«*c.iot      •     .-n^.i^    n.-    .••...  .m  •  ^  ^^^ 

Collier's  C^se  only  proves,  that  wiiere  it  is  payabW^ ttit*  eKdimiss. 
-^  IA0|ii^si'k:.f5'<»tfiy  JaMMb^eMaMse;  ^Butthis  isacharge     ^^j^^^ 
of  a  great  propartionable  valiiei-  •  The  dehisce  nan  receive     groNE* 
nothmi:  during  five  ypars  at  legist,  wUllfefc  th^  501.  is  pay-  y^ 

iaig  offc  and  there  is  a  strong  impiM^babilityof  bif  being  uqjqy.day. 
«  all  a  gaiije/ by  the  devise.  'Therefore  it  tnu^t»be  con- 
strued a  fee.  It  is  a  principle, '^'  that  the  derisee  must 
'*  te'  meant  tQ  be  benefited^''  it  is  not  enough,  "  that  he 
V  probably  can  be  no  loser."  liead  v.  Haiton,  2  Moth 
^bs  96.  was  cited,  as  a  proof  of  this  :  and  tis  shewing 
th^it  the  benefit  to  the  devisee  is  the  spirit  of  the  rule. 
But'therewasan  event  in  which  he  must  hs^ve  been  a 
loser;  namely,  that  of  his  mother'^  living  fill  he  came 
of  age,  and  then  his  own  death  happened  before  he  could 
have  received  50l.  out  of  the  profits. 
'  Here  was  a  mother  of  several  children,  without  par- 
tiality to  any  of  them.  She  gives  a  fee  to  the  first; 
and  certainly  intended  the  same  benefit  to  the  second 
son. 

The  devise  over  to  her  three  daughters, — **  if  John 
"  dies  before  twenty-one**— is  an  argument  of  the  inten^  ' 
lion  of  the  testatrix;    Why  should  thfs  clause  of  restric- 
tfob  to  dying  tinder  twenty-one  be  added,    if  she  meant- 
only  II  life^estate  ?    And  if  he  hjfd  died  before  the  end 
of  the  five  yea/8  her  daughter  Margaret  Holt/day  wou\d 
not  have  reaped  the   fruit  of   the  501.  legacy ;  though 
lier  mother  certainly  meant  that  she  should.    In  this  I'e- 
spect,  it  is  within  the  reason  of  the  case  of  Baddeley  v. 
Jf^ppifigwell*    in    Trifiily   Term   last;  where    if  Sarah  %y^^^\^^ 
Jioreham  bad  not  taken  an  estate  in  fee,  the  annuity  to  her  p.  1642,1543. 
sister  might  have  failed. 

The-  testatrix  professes  to  dispose  of  ait  her  worldly  [^^^^j^^^ 
e»fale;  and  considers  the  residue  as  consisting  of  per^Mttai  ^hd  see  i  Vez. 
estatco^rLY.*   These  words  '*  all  her  worldly  estate*'  shew  237. 
h^r  intention  to  dispose  of  the  inheritance,     Ibbetson  v.  Fl>r^pstef,^^;4. 
Beckwilh,,  Forrester  la7,  100.     In   Comyas  331.  Scot  v.  J^^^"*^"' 
Albetry-^K  devise  "  to  my  cousin   Thomas  Scrape^  of  all  3  vviJf.  4I4-] 
"  my  land«  in  J Vahham- Abbey,  with  all  Other  my  estate 
•^  Whatsoever  and  wheiesoever,"— -was  holden  to  compre- 
hend ".tfW  that  he  had,  real  or  personal." 

And  there  is  no  case  negatively  determined,  "  thatl.  - 

**-  thfe  expressing  the  payment  to  be  out  of  the  rents  and  [    ^622  J 
"  profits  does  not  admit  of  its  being  the  testator's  inten-\ 
**  tioh  to  give  an  estate  in  fee;"    The  court  must  judge/ 
upon  Che  circumstances:  aiid  the  circumstances  oHHs 
case  shew,  that  a  fee  was  inUf.nded. 

Thz   couwtiBL  for    the  plaintiiT  replied, 
Aa  2 


tnoiivtoti" 
eic  dimi^. 

BRAM- 
V. 

holydaV. 


fy(5^^ib»itV  6f  loss/  It  is  ifrdt  4ie6(^*ary,  ISvdtH  shom* 
be  a  c^r/ai/*  benefit  ;^a  ^rbbabltf  (5hf.lhce  Of 'bferjrtie' M 
suffi6iertt.  -       ^        .     -  ^.'^^  -••-    •>■.      /^i-'i 

Irt  the  c^^^  6THeadKtfattnnrtyi^tk^%^pD^^li\^ 
of  loss:  andtlife  annuity  t6  the  dei^i«ree^s  dftters' ita»  W 

he:.        :        '-  .^.  :...... - 

As  td  Scott  V.  jUberftf—lX  docs  not  apply  to  tfie  pf©^ 
f«?nt  case  ;' because  the  <^orda  tltere  are  sb  Vcffy  sttdh^^ 
'*  ail  my  e<6tate  whatsoever  and  \f  here^eter."  "^ 

As  to  tlie  charge  of  301.— It  is  settled,  that  if  ih^ 
charge  is  payable  out  of  the  rents  and  ptcfit^.  It  does 
vot  give  a  tee.  Thcipresent  case  fs  a  valuable  atld  'h^nt- 
ficial  devise,  upon  the  balance  of  the  r^rtts  and  the 
charge :  aind  therefore  it  shall  not  be  construed  to  carry 
a  fee. 

:  As  to, the  device  6ver  to  the  three  daujfhte^,  In  ca*e 
of  Jo//;jV  dying  before  tWenty-one— if  this  claase  had 
not  been  added^  it  would,  in  that  case^  have  gone  to  the 
eidef  brother  (Johti'i  heir  at  law  :)  whereat  the  testatrix 
meant  it  for  other  personis,  and  nOt  for  the  heir  at  law  ; 
and  therefore  this  foundation  of  her  intention  to  give  a 
fee  to  John,  entirely  fails.  And  no  ihtenn-.ent  jan  be  drawn, 
but  fforti  the  words  of  the  will. 

Lord  Mansfif,lw— The  testator'g  intentidfi 
fhuit  be  taken  and  (Collected  from  the  tthdie  w\\\ :  and  it 
must  prevail^  if  consistenl  with  law.*  O'^f^^v,  H^litr 
was  a  tonstfuctioii  taken  from  ali  the  pahs  of  tho  Will  con- 
sidered together,  to  imply  the  usual  (Juahficatidit  *^ifhe 
**  live  80  loii^'"  after  the  limitation  of  a  term  fdr  9!)  years; 
\t^hich  had  oeen  omitted  by  the  negligence  and  inaccu- 
racy of  the  writer,  contrary  to  the  manifest  intent  ' ' 
'The  question  is,  •*  wheibef'  John  Hasselttood  took  aft 
"  estate  for  life,  or  in/rg,  untfer  this  wHl." 

't'here  are  wo  w<>rds  oi  limiibHoh  addedlfd  the  devise  ib 

him*    Many  people  do  not  know  what  tyords  of  liitrita- 

r    1623   1  ^'^^  ^^^  necessary  to  be  added  td  devises  of  land,  any 

*-     ^^*    -^ihot?  than  to  bequests  of  perso^ial  estate.   If  nothing  else 

uCfli^AMot^^'^^  ppeafs  the  devise  must  be  coiistrued  according  to  law; 

^      -  ^^       ^   'and  the  deviste,  nithout  words  of  lirtitadoh^  can  tsikc  an 

w     ^.|  estate  for  life  only.    *  '  '     > 

.  J^Uy  •      H^'*^  ^^^  ^^^y  ^^''^^  clauses  in  thi^  ^ill,, frdtu  which^ 

^'^  Xai^'  taken  all  together!  the  ihtentibti  of  this  t^tkttS'jt  ittay  be 

-^^  "  ^dllected.  .        ' 

6h9  hafc  declared,  tliat  she  did  not  mean  t6d1<^  Mesiate, 
ab  to  d^i^  fiJtfl  of  h^r  real  Estate.  Sh^  has  upc^cifically 
narned  eareA  pirt  of  it  ^  bnd  her  sweeping  fi^siduary  ciaus^ 
[8  Dum.5(ri.]  ^^^g  j^^f  mefttioh  her  reei/  estate*  Thetefbfe  feh(<  thought 
she  had  fully  disposed  of  M»<  befbf^'t  luVd  t;ohsH)Uetitly, 
she  me^nt  thisdisvilie  to^Jber  s^n  J&hu  to  b^  a  devise  in 
fie*    Then  she  chargei  thil  devise  with  60l«    Let  the 


♦  lOlh  Aug. 
1745,  before 
Lord  Hard* 
vf'ickCf  in 
Chancery, 
post.  1631, 


(Se*  Forr6st» 

157.1 


It !•  otbi^rwi^.  . JPA^.  i\ii^dom  J^  ^,middk  ^v^t.     For,        xoj^ 
here»/<»A^  was  but  sev«n  y«a^  old;  aod  abe  appoints  ^^  <ii»ii»s 
WW  gWK4iHn94«fi«|{i<>»*,«iiw«ty :  U|efe<QC9  be  did  ^?ot     jj^„  ^  ^"* 
wwVUieii/*(^pr^)fi|:s.    "/jT^^  /AaaW  J/>  «/<4er  tw.enty-      ^ij-o^p 
"  one,"  tbere  is  a  devise  aver  to  the  three  daughters  of  ** 

Ui^Mu^rrix»    Tbi^  ahew^  ber  iiU^iUioii  jt9  Ri^e  *  f^^- HOiiYnAv. 
For  if  h^  lived  to  twenty -one,  he  might  (jifju  dispose  of  it 
bimsejf;  if  h^dj«^  h^9^^  be  cpuld  iiot;At>4  then  she 
idiqpofes  of  it. . 

; .  M  J^hn  wa9  barely  to  take  an  e^nte  for  \\{f^  the'time  [2  saund. 
pf  kil»  <teaili  nii^f^t  be  {jfumfiiexutl  to  tbq  devi«(;  pv^tr.  But  ;}8S  ] 
lit^itiug  it«ve;r,.<»/|/4f  upf>o  tbe  cairtin^jency  .of  nia  dying 
in 4) is M>ori/^,  shevyatha^  ah^i^teMded  to. give  hirn  an 
iiA5(»/ifrf  estate  in  .fe^9  which  be  nriigbt  dispose  ot  if  he 
came  of  age ;  and  unless  Ik  liy^  t^  be  af  age»  (when 
lie  mijfibi  diape^e.  of  it,)  abe  wewt  it  abouldgpto  ber 
^aiigbier^ 

A  quealiiMi  appticftble  to  .this  part  of  the  argutnent 
was  (beaded  ill  tbe  A^yaof  finciinu  JKp^e,  by*  Scavola^T^t^i^ 
aadl  CmwaMi/ui  AUeJi^itiQua  <cavse  betiyeen  Cumu  audontorejib. 
CoippfU'w ;  ap(i  .nu&cJh  agil^ted  in  m^m  tjicn^s,  m   the  *•  ^®'  *^5' 
oauris  ^f  WttUmtusitf^iaUt   ab   the  case  of  J(^;i^  and  ^ 

WetUvmkt. 

A   loaDi.  takiiig  f«ir  ^fauted  that  4tia  wife  i^aa  with 
child,  devised  his  estate  to  the  child  hia  wife  was  en^ 
aemt  <)f:  and  j^'auch  <*Ud  di«d  winter  age,  thon  he     -.  ^ 
jdieviaed  it  over.  ,  The  worow  w^s  np^  with  child.    The  "^    ' 

lIMestioo  vwia,.  **  wh^her  tbe<levise^  w^r  atiMld  tafce/'  [     l5!Jt   1 

The*   Uoman  tribunals,  at  once,  and  the  Englkh^  at  *Orat]opro 
/«i#t,  t  finally  idfitermined,  that  the  ifltent,.tliough  not  ex-  c«cina. 
I>r(^9e4,!nuat  he  oonatrued  Xop^^  the  estate  tp  th^  sub* 
f>\i\iyXt^uulm  a  postiuiaioua  child  lived  to  be  of  Me  to^i$« 
po^  of  it    Consequently,  no  posthumoua  .dtild  laying 
ev^.fTJUstad,  Uke^wtitute^as  intiUed^ 

t  ii  Jmo  V. .  fV^Micomb,    ii  tm»  'before  Lord 
Uarcomi  upon  a  biil  fpr  a«  acisfmit  of  the  p^rsoool  •  " 

estate^  And  itliei^  wei^  s^^h^  qiieatioas  ;.mnticu- 
larly^  ^  w.b^^  ^^  J»ur4)ilus  was  diappsM  oi*  or 
'  «  not"  The  case  i»  J^j^oKed  ia  Pruoadwlf  i« 
Gbancerif^  24aiu£;4|uityCasea, abridged, Aod  fteporib 
in  Equity,  calli?d  GUbtrt'g,  74,  The  deedaaivl  wrrt* 
uigs,  as  io  the  rea^jestate^  wene  orde^red  t»  be  broM^ht 
^,     isiiPOMtirt. 

WTiinity  T/erm  1738,  the  eaaeeonDe  pn^forihe  ^    '^ 

ppiaioii  of  tiie  court  of  lying's  Bmch^  .upon  an  eject- 
ment brought  for  the  leasehold  estate:  and  t\kt  court    '         *.  ? 
^vt  jmdg»^  &r  tbe  wil^,  to  wbcim  oaentbiid  wa? 
^eTuacdover.  ^ 
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An  ejecttneot  ^as  aftentardfl  brdogbt  in  the  Gba^ 
mon  Pkas^  by  tbe  representatiires  of  the  #ifc,  and 
two 'listers,  devisees,  for  thtjreeftofd  estate.  It 
came  on  to  trial  before'  Loud  Chief  Jostiee  Eytt  ; 
atid  a  case  was  made.  This  ease  was  seteral  titnes 
argued  in  the  Common  Pleas.  The  13th  cif  Febmaiy 
1741,  the  opinion  of  the  court  was  **  that  the  d<^vise 
'•  over  never  took  effect."  Judgment  for  the  plaititifls, 
for  two-thirds  only. 

A  fterwardjs,  another  ejectment  was  brought  forthe 

freehold^  in  the  Kiugt  Bench :  and  the  judgment  erf 

the  court  was   for  the  detise  over.    The  first  case 

was  Jone$  v.  Wntcomb ;   the  second,  Andrew^  6n 

the  demise  of  Jonet  v.  Fulhdm  and  others:  tbe  third, 

Koe^    oil   the    demise   of    Fulham  v.  Ifekei;    tbe 

fourth,  Gulliver^  on  the  demise  of  Fulham^  v;  Weket^ 

\  ill  the  King*$  Bifteh,  Mich.  19    G.  «.    And  Lord 

Chief  Justice  Lee,  in  deiivering  the  opinion  of  the 

court,  mentioned,  as  one  reason  of  their  opinion, 

"  that  the  intent  of  the  testator  was  apparent  and 

'  *'  express  that  the  estate  should  not  descend ;  and  that 

**  tbe  contingency  was  not  a  condition  precedent ;  but 

•*  a  limitation  preceding  tbe  estate  to  the  wife,"  . 

The  argument  holds  equally,  from  a  Hmitation  over, 

•*  if  the  first  taker  dies  in  his  minority,**  to* infer  IhAt  he 

was  tntended  to  have  the  absolute  property  if  he  atuined 

bi6  majority. 

r     1635    1      '^'^'^  '^  ^  family  provision  for  all  her  children ;  without 

hampering   them  with  intalls  and  limitations.    There 

could  be  no  intention  to  n^ake  a  diSeretlice  between  the 

two  sons. 

Therefore  sufficient  appears  upon  the  face  of  the  will^ 
to  shew  that  the  intention  of  the  maker  of  it  was,  *^hat 
**  John  should  have  the  estate,  unless  he  nhould  die  in 
"  bis  minority."  ,   ,  ..,»• 

[ Vaugh.  «69.T  ^'''  ^ "s^'c^  ^ * LMOT— Here  it  such  an  inientiin 

clearly  manifested  by  the  will.  The  statuOe  only  re- 
Quires  a  will  in  writing ;  but  require^  no  technical  word^« 
Therefore  if  by  <oim<i  (not  indeed  arbitrary)  construction^ 
it  appears  that  the  intention  was  "  to  devise  a  fee/*  it  iS| 
immaterial  what  words  zx^  made  use  of.  Ami  all  tlie 
circumstances  and  clauses  are  to  be  united  and  taken toj,e- 
ther,  in  order  to  collect  this  intention. 

Now  upon  this  will,  the  intention  does  sufficiently  ap- 
pear. The  introductory  clause  is  very  materia).  Itahews 
the  ol)ject  of  her  consideration  to  be  her  tnhok  aorldfy 
estate:  and  it  is  much  the  same  as  if  it  was  repeated  lu 
each  clause.  .     ^  _^  [ 

She  had  two  sons  and  thr^e  daughters.  Shemes^nCld 
provide  for  them  all.    She  meant  to  give  the  sdnie  ^'alue 


fFcc  ante, 
1621.  Forreit 
Jfi7  ate 
S  VVils.  149. 
arc  aoJ 
S  turn.  501] 


1 7/^  r    qtm^oo^ofiMiBMt  will  df^4i  ^<Af\  llcr#\I«D4ii4eariie4b 
^^^      tbd  samei ito  hift  wife  fof o4ife :  lAndi^fter  her  idetfti«  Mil 
cit j^iwAM  J j^  bwlheiP  TkHka^  r«/^HNi»  hiuta  ^wdk dime  m  fTiMiimi 
tte  aUtet,Mii<ltf  IM  fcfdiber3ifii^ii«UHBit>flm  sbo«lttt«696 

diHiBg  tkt  Icsoi  ^*bi9n«(jiiraL.life^'a«)<dl'  frodir^inti  lifted 
Uedcan^^ihe^ta  tbe  fis9t!MP  <3lftlie;body  dfiht^^ifiAs 
f¥yi^m>Iiromfi,'  ittwfwUy  begcMilen:  or  19  \he  .i>egojttOTtr 
^fui  b».lb«  hdirs  msle  ^f  ibe'boilj  of  ^nob  firat .  stmh  Ismtn  t 
fdi^to.ibe'begiMe«9.t.9d>'ibr  M^atlt of-  such  lastte;  'iMhedi 
tatlift  tBConditbifTd,  iMrtbv  fifths' mdi  every  otben  fi9A 
atHieoDsof  tbeBftifdfT^mvaocKM'ding  to  thetr  seaknrit^/^^t 
wdtotbQ'beiiB  iiiiileaflhe«t  bodies,  tit*  €kle«li  ot'  the^ 
sasi^f^MB^of.^e^aid  WHHtmi  Browm  iod  %be  b^irs  msler: 
oi'  bis  body,  <  always  tQ  be  preferred  hefbro  tb<^  younger 
and  ha^  bi^ira  male;  and  for  want  of  sucbisiiio  ^  the  body 


trust «K^ctt«oryi  than  tbo  ieoofid  son  bfRegittald  woxM' 
bave  tatceii  an  estaite- tst1>  even  tbougb*  the  words  ttiat- 
seem  to  baire 'been  aceidentally  omit^  had  b^cfn  sup* 
ptied^aa  oMi«e«HleAfor  by  the  plaintiffs  cdms^ilti  page* 
l^SHO.  •  This  4st:i^r  ffom  the  cases  df  Hwnb^iton  r'J 
HvmbtrsUm^  1  P.  f¥ms.lM.9fMt.  737.and  Ptec;^  C?**- 
4dd.  which  easel  has  been  of  ten  approved  of,l  Atkr  hS/^} 
^Vez.MB.  ■'  ■    '■    --•    '      ^''•••-   -•'-'; 

It  has  4)eeQ  a  ^notion  ehtertaSned  fof  il6me yeaVs  by^  tfi^'- 
.judges  of  the  B.  R.  as  well  b€ffiyre  as'  ^iHcifethisx^sey  tbitt 
there  is  no  difference  between  the  d^vis^of  a  trustamd  Of" 
a  legal  estate,  and  that  aiitruMsuri^  €fMCftitory  aceordilif  ^ 
totbe  determination  m  Bagthattr^Spemetft^  K^olkiirJund^' 
37s:  and  therefore  there  is  no  solid  distinction  betwiefen  a^ 
trust  executed)  and  a trmt  executory:  tbk  appeftf1i4tf 
2  Burr.  1108^  and  many  otber  late  cases  in  B.  iL ;  ^Mrf^ 
if  this  notion  be  weU  fbuhded,  then  not  only  tber  coori 
of  £.  £^  but  tbeBo«Me  of  L.ofd»^  aqpetit  a^reat^  deiil^f 
time  unnecesearilv,  in  considerkig  ihis^eaie?  for  ^t^V 
etrenU,  thefecondson  ef  ftcgt/toAi  must  be  tcauttr^n 
tail,  and  it  was  tfifliog  to^rgae  whtthttr(4be  eoiltl^  should 
aiippty  the  omissibn  or  not;  for  if  not,  itv^asoMsltr^d 
admitted  tliat  the  s^conH  son  <if  RigmM<^7»  MoHfrt 
in  tail  male,  and  if  tlte  words  contended  to  t^e^isnp^ 
Bljed,  bad  -imi  in  the  wftl,  and  there  is  ho xlifl'erefiotf 
between  the  dwis»  of  a  legal  estaCi^,  and  %  Ikito  «x^ 
culoryv  itisr  e^By  clear,  from  the  autboritileS'tal^asMh^ 
referred  to,  that  he  wovld  hare  been  ten^art  in  tnii'4iittl#^ 
hi  that  case  JiM).  '  *  "^  "     ..    . ,  .j 


of  4v^^id  WUUM  BmIm,  iiiUAt>  tb^tUftfikfldbnixmi^     1 3tt?w^ 
big  filM  lir<iKber  JiirttHiM  'SfiMl.^r^Md  di]iiay'4Wv»W^» 

«etfinii«  Mii*:  of  •  liift'stkl  bre!£her  MffAnM  Br«»ii,i'theB  to     ^^IL 

ther  Reg^mid  Br^mn,  laivvfioMyitogptteii  ;6^  taube  l%bU^ 
Ua,and  to  the  Mrt  niah4if^tf6dfi^tmih  8  woiftD^soiiv  - 
lawfully  to  be  befgoltef)!^  iaildtfiM(:dmiitei(tf.4uclA  i^sus;? 
U>the  third,  fourth,  fifth^omlOTii^^Mi^r aim  or^b^  6£ 
tjie  said  second  «on  of  the  ^rid  -fitgiitdd.  (ftooddsdNig' t^f    ^^^^^  -i 
thvit  i^ority)  iind  (6  tbe  bei^s  tiurieof  ttobbdied  wxiX    ^^^'  J 
tfaeMd4hird,  fiNiith,  fifth,  md  ochertdos  of  the  aa&t' 
Mteiicf  iK^nof  tbe  fiaM  J2«jfiiaitf j  lawfuiiy  to  be  Jg«|gottda^^ 
the* eldest  of  tlie  said  %(m  «ii4  aods  «Tid  ^tlieir 'Sevehd 
fa«irs  mirte  accordifig^  to  the  MsAmibf  and?  pnierity  .'ofr 
biMh,  to  be  prefeived  before  tbe  yoiiii^^*  tlie  ewt  «oimi 
ami  tbdr  heirs -iftatei  and  tor  Y«uit  ef  s«ch  jsMe,  ttaeti 
to  the  cAfeir  eriNaf  eoo  dr  sons  cf:«the  ttid'^JBegiu^^ 
Brown  for  the  time  being,  for  tbe  term  of  bis  natural 
life:  and  after  his  or Iheif  deaths,  to  f&e  lieirs  male  of 
the   body  of  jduoh  :€tfM«»ii  next  mn  ofchiia^bivtber^ 
9^huM:  aad  for.  iraat  o£  snob  issnev  tbra  toJAieJati 
BOnofbia'  brother  wSamz/r/  jBroapii,  for  and  dofing  *b» 
term  of  hie  Mtoiadrlife^;  tLcid[fnosn<«Nid'«ftetf.tbe  death  of 
each  fifst^eo^of  hiabr#tter  Sammri  Btowm,  Ahen  to  the 
fitst  SOD  of  tbe  body  ^^Irti  first  ao«.of  the  eaid  Scmud 
Bmvn,.  lawffiMy.besottfiitorio  be  be^ottem^  and  to  th^ 
beirs  male  of  ihe  body  of  such  irst  son  of^tfae   said 
Sammei   Bronm  \ili:f>fsi\ly  begoHen : .  ead  fos  >  ^moi  of 
siipbtssi>e,  ttiento  ibe^soooiidlp  fibii«t;fotirbb»  Mth^nd 
^ery^pther  ^^ons,  ^  the  e)4cst  «i»i  of  iSomve/^  in  tad' 
niatei  ^^mi  fot  v^ao^  of  ««ch  .isajpe^  chen  to  thesaeond, 
t)|iMlifoi^,faftby:iNMlreapb<)«M^6e49  audaoiw  of^onnie^ 
ArnT^tbeif .  reepei^lUw  ixv^ ;  ntvi    after  their  resjiective 
il0it^)Sft  to  tbeW  revpecttfie  eofls^  in  tail  male;  ftnd&r 
iraat  9f  ^»^  iss9a*  then  to  Ma  crwD  light  heirs  for  even 
Theii,coif»eathie  artaelf^ ''  md  I  do  dedare  Uvit  Ibe  rea- 
"^.fiM  vpf'ii»y-«e^H«f  a#d'  Umitiag  my  said  meisuagesy 
*Mands:  an^  heireditameots  aa  afor^aid»  is  became  {  ik>* 
**  '^ifevle^bMetbo  eame  cfnAVtM  mmj^  name  and  Uood, 
'^.isoipogaa  tlisb<MM lilease  Godlx^|>eMStttbe  aav^J* 
rOn>  tfie  tatof  Jttg^  I9»4i  Joilma  Brown  tbe  tealatae* 
6mfkm^'^  the  psemises  winhoiitw  any  iaane ;  teamiig 
JaM^M9^0¥io^ ;  bi9;tk9tek^oikem\Tkm^Bsgimdi,tiA 
9mmel\zt$a4M\^i  nejfkew  Wifiiam  ikm>ih^ik»  oniyspnof 
the  said  Re^nM  «t  Hbe  «ta|e. :  o£  the  ^iffataftM* a  deaib  «tid 
also  at'  the  time  of  making. bist  will^  and  hkI^o  was  bom  oa 
29th  M(^h  168g.         v  i  .    >p  :••  ^^  .■  j::  :  ••-    rJ  -••  :-  '•.•; 
Upon  the  testator's  death,  Ann  tbe  widew^iiterbd; 
Md  so  did  Thomas  his    brother;  (on    their  respective 
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1766       P^**^  devised   toWm:)  aodon  29tb  Afin^  1706,  tko 

'^^P^^^  ^fV/tam  bavitig  sittdined  his  age  of  twenty*f>ur 

^iiA   MAN  ygj^yg^   |jg  ajgQ  entered  upon  the  tenements  devised  tu 

^*   .       him*  ..  ,.'.,..• 

BRowK.        j^f^^  ^^  ^1^^^  ^f  j^^if^  ^be  testator,  bui  during  ihe 

life  of  Wiliiam  bis  nephew,  It^mUd  the  testator's  brOtb^ 
had  issue  a  second  son»  namely  Thomas  Brown  ;  Wbo 
i  was  born  1 3th  of  March  l(jy5  :  and  on  l'6ttx  of  ^Amofjf 

1696,  Reginald  died,  leaving  issue  the  said /r^/iam  and 
Thomo$^  and  h^^d  no  other  sons, 
f    1628  1      On  l^th  of  January  I7\2,  Ann  the  widow  died;  and 
William^  the  first  son  of  Reginala^  entered  upon  the  pre- 
mises ;   and  died  seised  thereof,  on  30th  oi  December  1 7221; 
leaving  issue  Ibab^j^la,  now  the  wife  likhard  Oliver 
the  plaintiff    Upon. his  death,  Tuomas  hi^  brother  (the 
second  son  of  Reginald)  entered ;  and  in  1727,  1 G.  2.  ob- 
tained an  act  of  parliament  to  enable  him  to  grant  buiid- 
ing-leases  of  the  premises  in  question;  having  then  a 
son  named  Reginald,  and  a  daughter,  both  under  age : 
this    Reginald  was    born    4th    Uclober   1718,  and  was 
the  only  issue  male  of  Thomas ;  and  died   26tli  JprU 
1736,  without  issue  and  unmarried^  and  uud«:r  the  age 
of  twenty-one. 

In  1747,  a  common  recovery  was  suffered  of  the  pre- 
mises, by  Tbmnm  Bromn^  who  was  the  vouchee:  which, 
by  indentures  of  bargain  and  sale  and  of  release^  dated  the 
Isc  and  2d  of  Jpril  in  the  same  year,  was  declared  and 
agreed  by  all  the  parties  to  the  said  indenture  to  be  and 
enure  to  tl»e  use  and  behoof  of  the  said  Thomai  Brown  his 
heirs  aiid  assigns  for  eve r»  and  to  or  for  bo  other  use,  m^ 
tent,  or  purpose  whatsoever.  j 

Thomas  Brown ^  being  so  seised,  on  the  ath  of  June 
1762,  made  his  will,  whereby  he  devised  the  premises  in 
.  question  (after  tl-e  death  of  Margaret  his^wife  and  Sarah 
Barlow\j\ovf  Maian']  hisdaugbiery)  to  his  grandson  JoAn 
Barlow  his  heirs  and  assigns  tor  ever;  and  on  the  7lh«of 
November  in  the  same  year,  died  ;  (eavmg  the  defendant 
Sarah  Mason,  the  wife  of  the  defendant  Jesson  Mason,  bis 
daughterandheiratlaw.  , 

Thomas  and  Samuel  Bromn,  the  bn^thers  of  Joshua  the 
original  testator,  died  without  any  issuei - 

Isabella  Oliv  ER,the  plaintiff,  \%iieifat  kmafWi'L' 
LI  A  M  Brown,  the^rsl  son  of  Reginalti  Broom ;  and  «  aUa 
heir  at  law  of  Joshua  Brown,  the  original  testator.  .  • 

The  defendant.  Surah  Ma$ots,  is  heir  at  law  ef  Tham» 
Brown,  the  second  son  <rf  the  said  Reginalds  •  '  ^  w' 
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Th^iUlowiog  PsDju&EE  will  give  a*  clearer  ^ouceptioii 
..  :>       about  the  ps^rties,  ^      ,  .-. 


Hltti«lator,4UMl 

fin  utiJug.ies^i- 

leaving  three  bro- 
thers and  one  ne- 
phe^  (PFiiiiam.) 


RCOIWALD    ^ 

ilWd  Ktb  «lim.  ^ 

1696;  and  left 
itstte— 


TaoMAii 
1114.   .S.  C 


SAMURt; 

tdM  mUlHtut 
itsuc-    S.  P. 


WttwAK  Broww  . 

boFQ  29th  •  Vorr^  1 682 1 
die^  20th  Dfcem,  1722. 
fle  left 
oalf  one  dRoi^bter 

IfABEU^i 

the  wife  of    . 
Richard  Oliver f 
lefsor  of  the 


TnoiKAt.Baoifir 

hoxwX^ihMnrch  1695; 
di  ed  7 1  h  iA^ot^^w .  1 7  S2 . 
f  H^'tnade  awllh 
Rttd  had  isf  ue<^ 

^1 


RCGINALD, 

boru4ih  Oct,  ni8; 
died26th.^^r.  17!f6. 
S.  P. 


.  1765. 
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Baowx. 


Sarau 
Wife  of  Jti9nn 
Mdton, >Row  -ViT. 
iii|pi.oMoftbe 


Tnu  QUESTION  >va» ''  wbetiier Thomas*  the  second  sou 
'*  of  i2^>a/cf  (which  Thomat  was  no/ W/i^ till  ^^^^i^r  ihe 
?  death  of  ibe  testator  Jo»hua^  Brown,)  took  an  estate 
"  tail  under  JothuQ  Browtis  will,  or  only  an  estate  for 

On  the  part  of  the  pIaiuti(T»  it  was  insisted  to  be  an 
estate  for  lifeonfy:  on  the  part  of  the  defendants  an  e:»tale 
taiL 

Mr.  Wedderburm  ai^ued  for  the  former :  Mr.  Wallace 
iiox  tbe.latter. 

.  The  substance  of  the  argumenU  on  either  ^ide  amount- 
od  to  the  general  etiect  following. 

Thc  Pi.AiNTJFF's  counsel  argued,  from  the  whole 
scope  of  the  will  and  particularly  from  the  testator's  ex* 
press  declaration  */  that  the  reason  of  his  settling  and  limit-^ 
*'  ing  his  estate  in  the  manner  he  had  done,  was  because 
'^  he  desired  to  have  the  same  continue  in  bis  name  and 
**  blood/*  and  likewise  from  the  express  words,  *'  for  ami 
'*  during  the iermofhis natural life^'  that  the  manifest  jlk* 
T KMT  ION  of  the.  testator  Joshua  Brown  was  to  give  to  thf; 
second  son  of  bis  brother  R^iruUd  an  estate  tor  life  onfya 
ancl  to  inake  u//^  the  sous  (either  born  or  unburnj  of.  bis 
brother  72^//ar/(/J,Aiul.-pf  bis  hT<^et. Samuel  (after  bis 
-brother  Reginald]  teu?intsfor  life  successively;  witli  remain- 
ders in  tail,  to  the  first  and  every  other  sons  of  such  re- 
spective tenants  for  life.  , 

An  estate  for  life  may  be  limited  to  a  person  unborn,  as 


^^         psddftU  to  be  an  d^tate  (Kir  1  ilSe :  ^  ;«0[fi«Mmd9  «&'  /tiwM^ 

nxd    ...  •  W'ftpfftbtd to  th«BoetHid'COfi of  Jt<9mc/<l;fiiid e^ntfeMehe^ 
:('  )        ly^Tiooe  th«t6fliiopestate80fU(to.eit/iify«thQiS9^ 
,s.    >  '     ' expreasiy  devifsed  to hi«u  *t  .   W.* 

It  must  be  confessed;  that  tbef^ik  nn  imocmaef^m 
«oirfu«ion  in  .the  wordiinK  of  the  4e^iM^fb9t  i^  taiakfl 
place  imf Bed  idttly  after  the  <kath  of  Rcgi^Wsaecaod 
8on«  The  woitUaije  **  and  from  and  after  tbe  death  of 
**  the  said  iKoond  son  of  my  .viid  brother  RegUfatd  Brtfmak; 
"  then  to  tht)  first  coo.  of  the  body  q/'f«cil  jperpi#«(  mK^tmy. 
V  said  brother  iliqgififlrtf  JStroan^yaQd  to  iMibeirB  male  of 
*\  the  body  of  aoeJt  «r.CGrND.s^^N ;  aodfor  iieii«tt  pf  auch 
•*  iaswpy  to  tiie  Mintf«  fo0rtl^»  fifth,  and  every  other youti* 
"  ger  eon  or  f  ooa  <of  the  $ai4.  Becond^mm  of  my  aaid  >ro^ 
*'  tber  RejpnaU  Brawn^  and  to  the  heirs  male  of  the 
*'  bodiea^ot  thefaaid  thini^  foucth.  fifth,  wd  gtHner  sonaof 
"  ttie  said,  i eeOJMi  ^o^i>f  the  aaid  M^ald^Bnmi!*  \ 

[i  Tez.  ISO.]  But  there  can  be  no  manner  ^  doubts  that  this  ia 
owing  to  a  mere  acddenUJ  omimonSu  inmarHing  th»  £ur 
copy  of  this  will  from  the  original  wugh  dcaughtof  it.  It 
-  is  evident,  tibiata  lin^  is  inad^^erteotiy  kftotpts  Aoditii 
most  dear^  what  that  line  must  have  been.  •  The  4ertsi) 
immediately  after  the  death  eif  Jtc^Wif «  aecMd  90a  i« 
*'  to  the  fir^  son  of  such  seeond  aoa'a  body^  end  U^  the 
^  heirs  niakt  ifd  the  body  of  aucb^^Tbua  far  th<»  transcri- 
ber copied  the  draught  rigkt^  But  be»a  be  baa  piaaply 
omitted  the  following  words— "jlff^f  mi.  hi^fuMy  to:.M 
**  begotten ;  and  for  want  of  such  \%m^  then  tp  t\»  seoQ^nJ 
**  son  of  the  body  of  Jiicb  ac^nd.^on.'^my  said  brgt^er 
**  Reginald  Brvpm  iawfuHy  to  be  b^otton»ia^^  totlbf 
*'  heirs  male  of  tlie  hotly,  of  ^i^^kT-*  kf  t*>ese  worda  faa4 
been  inserted,  the  dauae  iiad  been  quite ^ksar^^iaeiisi^ 
ble,  ud  methodical.  9y  siqff^lfhfg  th^  oioiapioi)  of  tbemt 
the  limilatiou  ii>  fst^^our  of  Keginuld'a^ufm  son  andjhis 
descendants  will  be  precisely  ttie  same  asr^i^  testator  had 
before  expressly  n>ade  with  regard  to  Reginald  sjirsi  pon 
and  ku  descendants :  ft  hicb  must  bate  be^  the  Ustator^s 
H^teotion^  and  appeara  beyond  iovH^  upon  feicty  iTon- 
<»ideru)p  the  wilirrte  havefa^en  so.  Ijie  certainly  ifsieBd** 
ed  to  give  no  estate  tail,  till  he  came  down  to  his  gfand^ 
.  ebildrei^  1  Aod:  if  t^ae<  omitted  wor4p  are  supplied,  the 
secowf  son  intended  by  the  y^'^H  i?  na^  the  seeood  a^g  of 
J^gimH^  btit  the  secinid^on  of  the  nctmi^m  ^M^gjumVk 
not  son,but  grandson  to  l^egineid  Brown  7  whiciti  is^^ee* 
r  -  \'  \  ^^S^.  tfie  teatator  aioleotion  ^  tolimitlria  estaie  in  sac- 
l  *'  -  ^  ^  i  •«  ce84iilk^)to  U*e  beveraldescendajita  of  the  tben  mftam  m| 
*  ofhia  brptber  Begirial^,  in  tbe./%«;mpiier  aa  he  bad  ^ 


^•00  viffw-thtefi  bbrtu**-   And  to  poroi^^  ttmt  tbe'miiifi  QHA^w«4ai 

was  cited ;  wfier6  tbe  ttrordari**  if  Sir  JoAm  Ostift^n  slntU  m  bvowk. 
^'loag  Im/*  were  mipptiikt.  iBut  wbefber  this  om^ioo  •  in  chan-  * 
otnorcaonot  be«tipplied/yet  atili  it  shews  that  thcf cerj,  temp. 

*  seconi/  ion"  meant  in  this  clauae  could  wsfbe  TAoJiMif  ^P""^  ^^^^' 
tbe  second'sOQ  of  Regtmttdstor  the^eiy  Heart  Iknitatlbn,  w^  745 
to*  takiE*  piacier  in  /blMre  €/* tbe  i»nu  of  ihoi  second  son,  is     ^ 

*  to  tfcertW  son  of  Htginald^^  mmd  iA»i'*  Now  tberd 
could  be  no  failure  of  the  issue^or  tke  person  who  had  a 
ihird  ihn  aim;  The  eveat  thereftsre  whieh  tiietestatoir 
had  io  cofnemplstion,  and  in  T^hietfeveit  beitidended 
that  thib  ihird  son  shouM  take,  -  covrid  Ml  be  a  fnihire  of 
tbe  issue  of  the  fathkr  of  that  fAtrdson^rb^t  ofsdjne 
&iher  ^paffioti  conoenling  lirhoiki  the  questiMabie  words 
^*  necifnd  mri'  must  be  underwood  and  to  whom  tbey 
must  relate.  -  '       .  -  .v 

:  On  the  part  of  the  ^aitftiff;  it  wasf urther  observed>  thKt 
ThonmBfmH,\\ai  sei^tod  soit  ci  IUpmM,{i9Aiiim€^  • 
decided  trie preseat (fisfestioiiiby applying &r  and ]procur« 
ivig  an  ^ci  ^  pavlrshM^tit,  wlm*ei4k  lie  is,  xipon^'  his  own 
flag^estidn.  rtciPedu^ii^imnmfm'iiftt  with  reniaitiderto 
bis  fvnl-  anki'otMr  x sons  iii'  taii  mard  sirt^csfiSiveiy.  His 
petftjien: for  this  private  act,  arwl  th«  irecital  init'^  tb«t 
^  the  dxsvise  to  him  wins  only  for  and  during  the  term  of 
**'  his  ilatiiral  life/'  is  a  bar  to-  him  and  those  who  claim 
oitider  Mm,  imd  predodes  tb>eiil  f/om  i^iainiing  m  temibt^ 
10  tait  A  ad  it  wassHid^  tha»  L,ord  Mardmkke  bad  solemn^ 

S^  declaivd  so,  very  tat«iy,-iii  tbe^  House  of  Lords,  in  Sir 
umm  Mtickintit'n  case« ' 

'  Note-^This  private  act  of  parliament  recites  the  will, 
^?f  4t  had  really  been  as  Mr.  Wedderbum  now  supposed 
ftiat  it  was  meant  to  hnve  been ;  and  as  if  it  went  on,  to 
g$ifir'1in*estate  in  tail  male  to  all  and  every  <>f  the  sons  of 
the  second  son  of  lieginnld;  and  proceeds  upon  a  supposi- 
Hoti  '*  that  Tfioma^,  the  second  son  of  lUgiiHiitty  wi» 
•*tertRift  for  ^iTif/' 

^•''1'tt'E^  coONsrfi  for  Ae  bisf^kd  ants  laid  itdownasam 
iiWiWtehcd  rule  of  law,  **  that  if  a  devise  be  toonefor 
'**'#ffe;artd  afterwards  a  limitation,  either  immediate  or 
*^MMhat^;to  the  heirs  of  his  body,  the  devisee  tik€!s*ail 
*^^m^tetttir 

^  ISTow  4fehs  the  devise  ts^  to  thtiiecondtonot  ReghiM 
^*jK»M^  for  rtflb*;*a¥kdai^  bis  decease,  totheftrslson 
''^of4ii»%o<fy'mKi^-tti«  hetrA  male  ^  the  body  ofsuek96- 
^t69id4(jhi.*'  ^      .•.'.:•'<   • 

-  »Tbls  *  ttchjar  estate  ^cri f  thf§re6(M  tti  the  iec&9idiOH  of  r  ^.cqq^  n 
lft|«ntMJJrt>«»i.  And'tMinseftihg^lllimitatiOtf^totbl^L  *^^^  J 
^£M'%eiiM«Mh'^«^«6hd  8on*'YDUst  be  fmdef%«sodas 


V. 


1763.  My  difPcting  4*  fvd«  ;pf  8«cc^f^Biacconyijg.|9<}fe 
CHAPMAN  laws  of  p.amoge^^t^^r?  aqd  Uie  ord\u^fy  cwvpe  of jsuf^^^ 
Bion  ;/u}^a8ra.(^/g«a/,ia  per^ofia^  i'i(^  .tbe,wocU/'«0)if*V>^  in 
this  pli^epU.jwmMtip9lleclivmn<:  ^ov yv^^i.ihis^wkbgrfkiii'^ 
soti  of  an  unboru  f^th^r  («^  the  sei^ond  soq  of  Regi*ui^4fy(U . 
wat»)  capable  of  taking  ^s  di^gurchaser ;  be<^u8€  .iv  dj9R^ 
**  to  the  first  son  of  a  person  unborn"  is.  toQ,f§^ote 
to  take  effect  by  way,  of  purchase:  and  tbea.t^M^..  case 
is  no  more  titan  a  devise''  to  oue  i'ar  life,  a»fl;ti3^;t:lie 
•*  lieirs  male  of  Ujs  body ;"  which  is,  unqu6stipiwM)i|,,-H» 
estate  tail.  ,  .,,  • 

As  to  the  iNTEi^TjONof  the  testator — Even  suppo^i^g 
it  to  have  been  clearly  what  has  been  contended  fpr^  ou 
the  other  side;  and  supposing  ^though  not  admitiing) 
'*  that  the  imagined  ooiission  in. the  will  might  be>up^ 
'*  plied  by  coiu^tnictipn  ;**.  yet  that  iutepWon  couldiVQt 
take  effect :  for  it  is  a  limitation  of  a  pombiUt^  up<m  a 
po$dbUity ;  ^U{\  manifeitly  tends  to  a  perpetHity,  by  a 
suspension  of  the  inheritance  from  vesting,  aiKtconee^ 
queutly  rendering  the  estate  unalienable  for  a  longer  time 
than  tlie  policy  of  the  law  allows;  which  has  net  yi^ 
been  permitted  to  last  longer  than .  the  compass  oi  ,9l 
life  or  lives  in  being,  and  one  and  twenty  years  be- 
yor)i 

ThoMgf)  thelimitation^  to  the  issue  mala  of  ui^boiin  sons 
can  not  vest  in  them  aspurcftmen^  yet  they  ne^d  opt  be 
totally  rejected.  .They  shew  the  testator's,  inteation 
!*  that  such  issue  should  sucpeed  to  the  estatef'*  acud 
the  only  way  for  that  intent  to  takt:  pia(;e^  is,bycoih 
.  struing  the  unborn  sons  of  J^gt'«ai^  himself  to  be  tenai^ 
33/  ^T*  '  ^^^^^^  male;  and  then  ^AeeV  iWc  will  iuherilt  Wh^rea^i 
■*^*''  the  construction  contended  for  by  the  4>lai«tia  WQuld 
totally  preclude  tliem  troji)  taking,  aud  defeat  t;h<^tDteu^ 
tion  of  tlie  testator  '*  that  tlie  est^l'e  slipuld  .c9ii<iJ|Ke  .in 
"  his  name  and  blood."  Tfae  exposition  of  a  Will  should 
be  such  as  will  best  serve  to  etlectuate  the  general  ifitfint 
of  the  testator;  and  whenever  a  court  supplies^  by  e^x^ 
striiction,  any  steniing  defect  in  the  language,  it  i^  adwa)^ 
in  order  to  support,  not  to  dei'eat  tbetestatar*sintet||i()n: 
whereas  if  the  supposed  omission  in  theptesant  will  were 
to  be  supplied  by  construction^  in  the  manner  proposed 
on  the  part  pf  the  plaintiff,  it  would  be  only  for  tbeiptir* 
pose  of  rejecting  it  the  next  moment,  as  void,  a»dvdel«at<« 
ing.the  general  intention  of  the  testator.  --t 

■   As  to  tJ)e  ACT.^'pAHLiAMniNX— -It  cannot viarythe^Tenik 
rights  of  the  parties,  with  respect  to  persons  not  claiming 
r    1633  ']  ">^der  it.  It  could  not  make  any  alteration  in  the  limitations 
'-  -*  of  the  testator's  will.     It  was  solely  intended  to  protect,  in 

all  eveAktff^  the  persons  whothould  become  lessees,  upon 
the  terms  of  rcbt^ijidingaQd  Uyiiig  out  their  mQDey,'U(i*w 


Hilfiiry  TeTfli;  '6  <3«o.  3.  1633 

the  faith  oPit.    It  cftti  ntit  affert'  «  question  of  right  be-       1765.  ' . 
Ifween  the  ciirfmaiil^  under  Jvshuit  BHdirn's  will. .  chapman 

On  the  ptrtt^  of 'the  <Wfendatils;  wift  cited  the  HJises  of'         y. 
Ce/'ft^w  hnd  CoVwn,'  the  Dufceof'MorMoratigAand  Lord    browk. 
ObdolpkiH^    Hopkins  and  Hopkins'  (Forrester  44.)    and 
ifoSAisori  y.  12oM?/<onHttnte5a.) 

Reply— 

As  to  the  limitation  •*  to  the  heirs  of  the  body  of  the 
^  secotid  son  of  Reginald,'*  which,  uniting  (as  they  say) 
With  the  fbrmer  devise  "  to  the  said  second  son,  for  bis 
"  life;"  enlarges  his  life-estate  into  an  estate-tail.— l*he 
answer  is.  that  here  is  no  sneh  limitation :  none  wad 
meant,  nor  can  any  words  of  limitation  be  with  any  pro- 
priety applied  to  the  second  son  of  Reginald^  so  ds  to 
enlarge  bis  life-estate. 

Th^y  have  argued,  that  thou«jh  the  law  will  not  permit 
the  tinhorn  issue  of  an  unburn  ancfstor  to  take  that  very 
same  estate  which  the. testator  intended  to  give  them; 
yet,  in  order  to' effectuate,  asfarz%  may  be,  the  testator's 
intention,  it  will  give  their  ancestor  a  largtr  estate  than 
was  intended  for  him;  namely,  an  estate  tail  (under 
which  bis  Issue  may  take,)  instead  of  a  life-estate. 

Answer.  This  construction  would  be  ineffectual  to 
attain  the  end  proposed  :  because  the  tenant  in  tail  would 
thereby  have  it  in  his  power  to  deftat  the  order  of  suc- 
cesfiion.(6)  And  if  the  policy  of  th^  law  will  not  allow 
the  90m  of  Thomas  {Regtmld's  second  son,  unborn  when 
thfe  will  was  made,)  to  takt^  that  estate  which  the  testator 
designed  they  should  take,  it  affords  no  reason  for  givine: 
to  their  father  an  estate  which  the  testator  certainly  did 
not  design  that  he  should  take :  and  so,  by  a  disposition 
which  tb^  testator  never  meant  nor  thought  of,  put  it  in 
his  power  (o  disintierit  his  issue,  and  frustrate  the  testa^ 
tor's  declared  wish  and  desire. 

The  ccJoiiT  (namely,  Lord  Mansfield  and  Mr, 
Justice  W I LMOT,  the  other  two  judges  being  absent,) 
held  that  Thomas  the  second  son  of  Reginald  took  an 
cslate-rAiL. 

They  could  not  insert  the  limitations  which  the  plain-  r  •  /-^a  i 
tiff^fif  counsel  supposed  lobe  left  out:  and  as  the  will  »-  *"^*  J 
now  stood,  there  was  no  question  in  the  case. 

Rut  if  the  omitted  limitaiious  could  have  been  sup- 
plied by  construction,  they  thought  the  unborn  sons  of 
an  unborn  son  could  not  have  taken;  and  that,  to  effec- 
tuate the  general   intention  Of  the  testator,  the  word 


(A)  This  is  a  strong  reason  though  over-ruled ;  and 
1  farr.  fOfi.  10  an  authority  for  over-ruling  it. 


*'"*^"" .-       ,y^^^^  w8Bl:be  subslftiiee  of  their  generaFopinioiu 

BKowBi.        Their  pftrtjcobr  expfet^iooi  were  soiuewbat  to  tilc 

£E^lowi(qg  effect. 

fSw«  Vet.  Lord  MAy8Fifiii>— A  ccRirt  of  juslioe  oiaycon- 

^4^  ^^ii       **'''"^  a  will;   and,  from  what  is  expressed,  ncceaaarily 

»©i^.  78        •^Vfy  ^^  intent  not  particutArly  specified  tn  words;  but 

Xiiurii.d5i.}  we  cannot,  from  arbitrary  coi^jectuce,  Uiough  fiEMmded 

ypoii  the  highest  d^ree  of  probability^  add  to  a  will,  or 

^Hppl^  the  onniiasioiis. 

Lord  Hardwieke^  tbongb  genefally  liberal  in  cooetrviiiig 

the  intent  of  testators,  would  iie^  supply  a  coN/fnf car jr 

owiitUdy  in  the  most  &voaraMe  case  that  could  exist    A 

n>other  devised  her  real  and  personal  estate  to  h^  daugb* 

ter  (who  was  an  only  child ;)  *'  and  ^  she  die  befimre  sbe 

*•  is  of  age  to  dispode  thereof,**  thwen  devised  it  owrr. 

I'he daughter  lived  to  be  married;   and  died,  lesvii^  a 

daughter  between  twenty  ai>d  twenty^ono.    Lord  Hard* 

*  Bellamy.  /  witke  4iecreed  for  the  devisee  over,  as  to  the  real  estate.* 

Urthwaite  and      But  ^-words  aie  rejected,  or  supplied  by  constructioii* 

w  tiVol^o'/  \  *^  ^^^^  always  be  in  tufpon  of  the  manifest  ioteot. 
rcb.*v37.8  (rj     jj^^^^  ^jjj^  ^1^^  ^^j.^  ^^^,^  ^^^  ^j^  general 

intent :  which  certainly  was  **  that  tbe  issue  male  of  the 
*'  second  son  of  Rt^mald  should  take,  hefhrt  it  went  to 
*'  the  others  in  remaindet."  But  if  the  words  were  added» 
.  tbe  limitation,  by  tbe  rules  of  law,  would  be  voided)  A 
possi  ui  LiTY  cannot  be  devised  trpon  a  possibility.  The 
iNTEKT  tannoi  be  effectuated,  vnUis  toe  second  soni^ 
RfginM  has  an  estaleWdtf. 
The  blunder  of  apression  is  bere/nvotrraMe  to  tbe 


(f )  S.  C.  1  Jtk.  426.  But  there  are  other  words  in  the  state 
of  the  case  there,  shewing  the  testator's  intention  that  it 
shonid  go  over  notwithstanding  the  daughter's  marriage. 

{d)See  16  FnL^Gl.pL^.  b«;  and  vid.  3  Co  61.  a.  that  if  a 
lease  be  made  for  life,  remainder  to  the  right  heirs  of  J.  S. 
if  there  be  no  such  person  as  J.  S.  born  at  tbe  time  of  tbe 
limitation  of  the  remainder,  it  is  void:  and  that  applies 
to  the  present  case  so  far  as  to  prove  that  a  devise  to  the 
second  son  of  itfgma/^  would  hate  been  a  void  devise 
to  him  as  a  purchaser,  because  Reginald  had  no  second 
son  at  the  time  of  the  devise,  or  even  at  his  (the  testator's} 
^ath;   but  there  is  another  reason  for  it,  that  it  was 

5oing  nearer  to  a  perpetuity  than  the  law  will  admit  of. 
'be  expression  used  by  the  reporter  is  wrong :  he  means 
that  a  remainder  can  not  be  devised  upon  a  possibility  of 
a  possibility.  Vid.  16  Tin.  461 .  jp/.  2.  i.  and  3  Ltviux,  4)0. 
8 


ttilarj'. Term,  S  Geo/ S<  163^ 

t/^rtl  meani»gs  and  therafore  cumathe  supplied. by j^iio      I7fi5« 

struction:  tbe  coustaat    object  oi  whicU  is,  *\U> atium  ^.^^^^^  ^^ 
••  the  intent."     For  this^  purposet  wards  of  limitation  ^^ 

»haU  .operate  a»,  wordti  of  purchase;  implications  shaH     BaoifN* 
supply    verbal    omissions;   the  letter    shall   give  way;    • 
every  inaccuracy  of  grammar,  ev^ry  impropriety  of  terms 
shall  be  corrected  by  the  general  meaning,  if  that  be  clesMf 
aod  n^anifcstp    But  hjsre,  to  supply  the  words  omitted  by 
mistake  or  blunder*  would  iut^xluce  a  blunder  in  law ^ 
and  defeat  the  testator's  general  view  and  intention.    A&  \ 
tlie  words  stand,  the  second  son  of  Reginald  took  ah 
estate- taiL    The  inte^it  of  the  testator  cannot  be  answered, 
but  by  giving?  him  an  estate-tail.    Therefore  the  literal^ 
Qonstruction  is  most  agreeable  to  tbe.  intent,  and  must 
prevail. 

The  private  act  of  parliament  cannot  affect  this  ques- 
tion. 

Mr.tlustice  Wilmot — The  question  is,  what  this 
te'-tatoriWe/i^d?  and  whether  we  can  give  it  effect,  m 

.    He  intended  it  to  remain  in  his  name  and  blood.    Two    , 
of  his  brothers  are  dead  Without  issue* 

At  tbe   time  of  the  testator^s  death,  William  the  first  [?  Co.  51.  ^Mt 
son  of  Begi/ici /J  was  horn;  Thomas,  \\{Q  second,  was  '^^^^  S^^I'^qS ^*d 
He.  certainly  meant  the  tame  estate  to  Thomas  as  to  IVil-  xo^Ed   3.  43^ 
lutm,     put  that  iniention  cfutnot  take  effect,  according  to.pi.  ». 
the  rules  of  law :  you  cannot  ]imit  a  non-entity  upon  aspiirn.  251] 
mH'€ntltj/[e)    a  poasibilUkf  upon   a  possibilifj/A/)     It  vva^ 
necessary  that  the  second  so(i  should  be  tenant  in  tail,  in 
order  tugive  the  intention  of  the  testator  an  effect.    If  thp 
devise  to  the  son  of  Reginald's  second  son  should  be  a 
nullity,  the  general  heirs  at   law  of  the  testator  would 
lake;,  though  never  so  ijiany  hejrs  male  iTO\r\  Reginald 
should  be  living.    Let  his  intention  therefore  take  place« 
0Mfur  AS  it  can  ga:  but  it  can  goaio  further* 

1  h.'  cUuse  of  his  name  and  \^iood  is,  in  effect*  saying 
'*  iiuit  the  blood  of  TImnas  ftitall  inherit,  befujce  it  gocui 
"  to,  his  (daughters.**  •      v 


.  (e)  Qu.  If  the  persons  unborn  be  sonsi  even  then  it 
batii  been  «cleleriiiineti  that   tiie    second    cannot  take^ 

if)  i  hat  there  may  be  a  possibility  upon  a  pos^ibiiity^ 
ftnU  that  there  may  be  a  contingency  upon  a  contingency* 
lA  neither  unnatural  nor  absunl.in  itself,  but  thf  con-  - 
trary.  Unle  given  by  Lord  i^oplMmt  in  tli^,  rector  of 
Ckoilingions  case.  Looks  like  a  reason  of  art,  U^i^.in  truth 
has  no  kin<i  of  reason  in  it,  and  that  rule  baa  beei)  oUen 
denied  in  Hestmimter  IlalL  3  CluHa^.  2^4  •. 

Voi-.ilL  Ub 


T636  Hitaiy  T^rm,  5  <5eo.  3. 

1755,  Bwidw,  how  can   we  moke  wills,  tnd  h)S0rt  words 

CHAPMAN  arbitrarily  wnd  by  eoTtjerture'f   Words  in  a  will  are  to  be 

V.  construed  as  words  of  IhnUalioa,  or  ais  words  of  ffurchmc^ 

BUOWK.    AS  they  will  be^t  effectuate  the  int^^ntiort  of  the  testator: 

whereas  the  correcting;  this  blunder  (if  it  be  one)  must 

render  the  will  abortive ;  and  dtsappoifit  tbe  intention  of 

the  testator,  to  a  very  high  deprree. 

As  to  the  act  of  parliament--lt  is  notbinjs;  at  all:  it  is 
only  to  impower  him  to  make  building-leases:  and  was 
intended  for  the  security  of  the  purchasers.    The  will  is  * 
there  recited,  diflVrent  from  what  it  really  i8.(g) 

CI  636   1     "^^^^  ^*  clearly  an  e.-.late-T  a  i  l.    A  nd  therefore 
J  Per  Cur.  unanimously— 

Jujr)GMENTmustl)e  for  the  DEr£KDAKT« 
On  the  2(ith  of  ftbruary  1767,  this  judgment  was 
AFFiRMLO  by  the  lords;  agreeably  to  the  unanimous 
opinion  of  the  judges,  delivered  by  Lord  "Chief  Baron 
!Parker. 

Rex  versus  Joseph  Hall. 

Commitmeat  HpHE  defendant  was  brought  up  by  habeas  corpus,  from 
atETsi^raiit  •*-  QuUford ;  having  been  convicted  by  t\^o  ifwrry- 
fordcicriing  justices,  as  a  rogue  and  vagabond,  upon  17  G.  *.  c.  3.  §  7. 
iu?"ihai  Um^^  (to  amend  and  make  more  eflectual  the  laws  relating  to 
were  charge-  togues,  vagabonds, '&c.)  forrunningaway  from  his  parish, 
%hie,andhefor  and  leaving  his  wife  and  children  to  ie  maitUained  by 
slimiicdtime.  the  parish. 

Mr.  llally  on  behalf  of  the  defendant,  objected  to  the 
commitment.    • 

1st.  That  he  was  not  convicted:  which  he  ought  to 
have  been. 

2d.  It  is  not  aliedged,  ''  that  his  wife  and  childreo 
•*  trere  chargeable  to  the  parish  " 

3d.  He  is  not  committed  for  any  limited  time;  but-^ 
••  till  he  shall  be  discharged  according  to  the  laus  and  cus* 
*•  tom$  of  this  realm.'* 

Mr-  Mansjield.  contra^  endeavoured  to  support  the 
.commitment;  by  \st.  denying  that  a  conviction  was 
necessary ;  2dly.  by  arguing,  that  the  words  used  were 


(g)  It  appears  from  the  printed  case  in  Dom,  Proc.  that 
there  was  a  recital  in  the  act,  that  Thomas  who  was  after- 
wards vouchee  in  the  recovery,  was  only  tenant  for 
life,  and  the  act  was  obtained  upon  his  petition; 
and  yet  it  was  determined  that  he  was  tenant  in  tuU» 
because  the  object  of  the  sict  was  only  to  remove  doubts; 
for  doubts  would  have  been  sufficient  to  prevent  aoyj 
person  from  contracting  for  building  leases,  whicli  by.  the 
act  he  was  enabled  to  make. 
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tantamount  to  an  allegation  «*  that  they  were  tshargeable      y^SS* 
^  to  the  parish ;"  3dly.  by  attempting  to  shew  that  these       ^^^ ' 
Worrfs  of  the  commitment  are  equivalent  to  the  direction         ^ 
ofthcbtatute,  which  is, "there  to  remain  until  the  next     hklu 
**  general  or  quarter-sessions,  or  for  anv  less  time  as  such 
••  justice  or  just  ices  «Aa  A  think  proper.^ . 

Lord  Mansfield  observed,  that  the  %A  and  [A  convtctioa 
3d  objections  were  sufficient  to  invalidate  the  qommit- '■  "**^«»^y«  ^ 
ment:  and  it  was  better  not  to  give  any  hasty  opinion  *""•  *'^^'i 
about  the  necessity  of  a  formal  conviction. 

The  man  was  oi8ciiA.RG£0.  ' 

SiiUBRiCK  ver^tfs  Salmond.  t  'J 

npHIS  was  an  action  of  covenant  upon  n  charter-party  Tnewfaf .  5th 
-*:    of  aftreigktment,  by  the  merchant  who  hired  theDbip,  ^♦^^  * '65-    ' 
against  the  master  of  the  ship,  for  a  breach  of  contract  in  An  ezprcKi 
not  going  to  the  port  of  Winyaw  in  South  Carolina,  as  be  J?^*^*»*  •^■'* 
had  covenanted  to  do.  Si^JT' 

The  declaration  set  forth,  that  the  defendant,  being  (Mr.  Juitice 
shortly  after  bound  on  a  voyage  to  the  island  of  Madeira^  Deaitoii  and 
by  charter-party  under  hand  and  seal  dated  2id  October  ^f'  Jauice 
1702,  covenanted  that  he  would,  directly  as  wind  and  ^^^•'^•^, 
weather  would  permit,  after  the  discharge  of  that  out- 
ward bound  cart^'o  at  the  island  of  Madeira,  sail  and 
proceed  to   Winyarc  in  South  Carolina,  or  as  near  thereto 
as  he  could  safely  get ;  and  there  stay  forty  running  days 
from  the  time  of  such  arrival,  if  not  sooner  dispatched ; 
and  load  his  ship  with  such  rice  and  other  goods  as  the 
plaintiff's  agents,  &c.  should  tender  to  be  laden  :•  in  con- 
sideration whereof^  the  plaintiff  agreed  to  pay  him  freight 
at  the  rate  of  4l.  lOs.  per  ion  for  every  tou  delivered  at  tlie 
port  of  London,  and  also  two  third  parts  of  port  charges 
and  pilogate,  &c. 

In  this  charter-|>arty  is  the  following  proviso — ^**Tbat  [^<«l  D»ra. 
••  if  the  said  ship  should  not  lie  arrived  at  Winyaw  afore-  ^*'  ^* 
"  said  by  the  first  day  of  March  next  ensuing  the  date 
*'  of  the  said  charter-party,  that  then  and  in  such  case 
*'  it  should  be  in  the  option  of  the  said  Richard  Shubrick 
^*  his  factors  or  assigns  on  the  said  ship's  arrival  at 
''  Winyaw,  either  to  load  the  said  ship  on  the  terms  atbre- 
**  said,  or  not;  or  at  the  then  current  freight  given  to 
••  ships  loading  at  Winyaw  for  the  voyage  aforesaid;  or 
**  to  refuse  the  said  ship  entirely:  so  always  tliat  sudi 
**  the  intention  of  the  said  KiVAord^/'tt/^ric^  his  factors  or 
''  assigns  was  declared  to  tlie  master  of  the  said  ship 
**  within  forty-eight  hours  after  his  application  to 
'**  the  factors  or  assigns  of  the  said  Richard  Shubnck 
<•  at  Wiuyamy  And  lor  the  performance  of  the  cove- 
nants, they  bind  tbemselvesy  each  to  the  other,  in  the 
{)enalty  of  13001. 

aba 
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1765.  The  dcclaratiou  assigned  two  breaches— 1st.  that  the 

SHUBiucK   widBhiprfzrf  wo/ $fl/7  and  proceed  to  Winyaw  or  as  near 

y^  thereto  as  she  could  satVly  ^et,  in  order  to  lond,  tac* ;  but 

8ALm'ond.  ^"    ^'^^    contrary,   the    defendant  did    ndfally   absent 

•  '  himself  therefrom.     2d /F hat  the  defendant  did  not,  ou 

the  said    1st  of  March  or  at   any  time  since,  arrive  at 

'     Witiyaw ;  but  wilfuliif  absented  himself  therefrom. 

Plea  {in  bar  of  the  action)— -That  he  d/d  proceed  with 
all  convenient  speed,  and  ^ail. to  the  island  of  ilfc/rfWra  ; 
but  by  reason  of  contrary  mnds  and  had  weather  ^t\A  from 
DO  other  cause,  was  prevented  arriving  there  till  the  16th 

Cl/>'lft  T  ^^'^^^''^^fy  ^763  ;  so  that  it  was  imi.ossihie  for  him*  to  dis- 
10 Jo  J  chaige  his  outward  bound  cargo  to  ALideira. 

To  the  2d  breach  he  made  the  same  plea ;  and  that  it  was 
impossible,  ^ilev  the  discharp:e  of  his  cargo;  to  arrive  at 
*  ffiftyaw  by  the  Istday  of  March, 

To  this,  the^laintiff  demurred  generally :  and  the  de- 
fendant joined  in  demurrer. 

Mr.  Jshhftr^t,  for  the  plaintiff,  objected,  that  these  were 
bad  pleas  :  for  the  defendant  was  not  discharged  from  his 
engap^iement  ;  but  bound  to  ptrfotm  it.  It  is  a  contract 
by.  deed :  and  there  was  a  sifjficient  consideration  at 
the  time  of  the  agn^ement ;  though,  upon  a  deed^  it 
is  not  so  necessary  that  there  should  be  a  sufficient  con*  ^ 
sideration. 

He  compared  it  to  the  case  of  the  Farl  of  Chester^ 
field  t\  the  Duke  of  Holton^  in  the  Exchequer^  reporteil 
in  Comyns^  (5^7  :  where  there  was  a  covenant  to  repair: 
and  though  the  house  was  batnt  down^  the  tenant  was 
obliged  to  rebuild  it.  And  whenever  a  man  covenants 
to  do  a  thing,  he  is  bound  to  perform  it.  So  is  Kltakitl 
V.  Linney  Hetley  54.  And  Paradine  v.  Jane,Aleyn,  2(i, 
27.  And  Monkv.  Cooper^  2  Sir.  16^.  which  was  upon 
a  covenant  to  pat/  rent ;  and  there  was  also  a  co%»enant  to 
repair,  except  in  case  of  lire:  the  house  was  burnt;  and 
though  the  landlord  did  not  rebuild  it,  nor  did  the  tenant 
cfijoy»  during  the  time  for  which  the  rent  wasdeniandtd; 
.  yet  the  tenant  was  obliged  to  pay  the  rent,  according  to  his 
covenant. 

As  the  defendant  did  not  arrive  at  ^ri/iycitt^  before  the  1st 
of  March,  the  plaintiff  was  to  have  his  option."  whether 
•*  to  load  him  or  not."  •  -: 

Mr.  Dunning,  conlra^  for  the  defendant.  Here  was  a 
positive  engageuienl  to  sail  to  WinynwMi  South  Carolina. 
On  the  oAier  hand,  there  was  a  positive  engagement  to 
pay  the  freight;  with  this  proviso,  that  "  if  the  ship 
•'  did  not  arrive  before  the  fiist  of  March,  the  plainti4F 
*•  was  to  have  bis  election,  whetiier  to  toad  the  ship, 
•*  orfiotr 

The  ship  did  not  arrive :  and  it  is  admitted,  that  it  was 
not  the  defendiHU's  fault.    And  therefore^  as  it  did  not 
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alhive,  the  plaintiff  was  not  obil^ed  either  to  load  the  ihip      ]  jg^ 
or  pay  any  C«<*ight    Therefore   the  comidrration  fails.  giruBKicK 
The  proviso  is  an  express  discharge  from  thq  reciprocal         ^ 
engagement :  and  the  contract  is  void.  salmonb 

'Hie  cases  that  have  been  cited  were  lately  consider- 
ed in  Chancery,  and  determined  not  tu  be  law  ;  the  case 
about  Prince  liufjerij  particularly,  Pardine  v.  Jane^    in 

The  case  between  Mr.  Garrick  and  Mr.  B^irry  in  C. 
fi*  was  on  articles  for  Barrifs  performance  ou  the  stage. 
Garriok  and  Lacei/  had  covenanted  to  pay  him  21. 12s. 
6d«  each  night  that  he  should  act,  and  to  give  him  a  beue« 
hUkcin  case  Mrs.  Ci66«r  should,  &c.  &c.  The  court 
held  *  the  contract  to  be  void  ;  beiause  there  was  no  recipro^  •  i  believe 
cul  iAUgaiiott.  '  thitcaiiewu 

Some  consideration  is  necessary,  to  support  the  plain-  o«^cr  dcter- 
tiflTs  action.     And  here  the  consideration  of  paying  the  "•?"*• 
freight yiri7«.    Therefore   there  i:>  a  great  inequality' in 
this  contract  between  the  parties :  it  is  a  coveuaot  on  ' 

one  side  only.  Therefore  the  plaintiif^s  action  is  no^  to 
be  supported. 

Mn  Jihburti'-^in  reply. .  The  proviso  was  introduced 
in  favour  of  the  plain tiif;  not  to  prejudice  -him,  or  to  ex- 
cuse the  defendant  * 

The  cases  I  cited  do  not  turn  upon  the  having  a  remedy 
over. 

In  Garriek*s  case  against  Barry ^  there  was  a  want  of  mu« 
tiiality  from  the  Jirst  enuring  into  tUe  contract.  Here, 
was  a  ^pod  consideration  for  the  defeiulantVs  entering  into 
a  positive  contract.  He  did  do  so :  and  be  was  obliged  to 
perform  iL  . 

Lord  Ma  NSFiELD-^-Upon  the  true  construction 
of  tliis  agreement,  there  '\%  no  foundation  offact^  for  arguing 
i\i\»  point  of  law. 

Tne  distinction  between  implied  covenants  by  opera- 
tion of  law,  and  express  covenants,  is,  that  express  (;ove-    ^^        o    jy    y 
nants  are  taken  more  sirictl^^     A  man  may,  x&ithoutcon'^n^^^3^^'7^ 
sideration,  enter  into  an  express  covenant  under  hand  and p/t^/T"  '^^m 

Here,  each  has  bound  himself  by  etpvtss  covenant  under  /,^^  ^  J4/y^^' 
hand  and  seal :  and  the  defendant  has  broktn  the  covenant  ^V  -  /C^/^  ^Le-i 
on  his  part.  /^fX^^^JT^ "ZZ. 

Tlie  plaintiff  wanted  a  ship  at  JVinyaw  in  CaroliijoJ^^^^J^^^ 
to  load  with   rice :  and  therefore  he  covenanted   wmT^^j^^^^-^g;-^^ 
the  defendant  "  to  freight  his  ship  there."    And  the  de-  r    igjQ    T  .  ^"^^ 
fendant  covenants  absolutely  *•  to  go  thither;"  and  in  order  ^  J  ^  ^'^ 

to  quicken  the  ship's  .arrival   there,   thcrre  is   a   proviso  /*^^^^4 

**  tUat  if  he  gets  there  by  the  first  t)(  March^  he  is  to 
"  be  certain  of  a  freight :  but  if  he  df)es  not  arrive  there 
'*  before  1st  of  JI/arcA^  then  the  plaintiff  was  to  declare 
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1765,^      "  ^  feity^eight  houfB^  whether   he  would  freight  the 
SBUdRica:  **  **^'P  ^  "^**    *^^^  defendant  therefore  thereby  becsme 
y^       .  the  inturtr  of  the  risque  of  bit  gettin|r  there  Ar^nethe* 
BXLMONn.  ^^^  ^^  Mann:  in  which  event,  he  wan  iure  of  a  freight; 
bttt  he  «tiil  bed  a  general  chance  of  getting  a  freight 
even   though  he  should  not  arrive  there  till  afUr  tliat  ' 
time. 

The  words  fLtepotitive  and  express  "  Chat  he  ahouM  go^ 
**  thither.*'  The  parties  plainly  meant  that  the  ship 
was  to  go  thither  And  the  coosideratioa  faib  by  his 
n0i  going. 
rA  iJis^  1  '^^^^^  ^'^  another  case  arising  upon  a  fire,  besides 
[Ao  e,  15  3.J  ^^^  j^^  j^^^  nnentioned  :  and  all  the  opinions  from  the 
bar  were  *'  that  though  it  was  a  bard  case  yet  the  teniint 
**  who  had  covenanted  to  pay  the  rent,  was  bound  to 
•«  jHiy  it." 

Mr.  Justice  Wilmot  was  of  the  same  opinion. 
If  the  defendant  had  not  expressly  lovtnanted  to  go  to 
this  port ;  and  had  been  unavoidably  prevented,  without 
«  See  the  *  ^^y  defanlt  in  himself;  it  might  have  been  a  difleient  case.* 
diitinction,  ia  In  the  case  of  the  exception  of  fire,  the  tenant  under* 
AJera,  S7.  took  to  pay  the  rent  in  ail  events :  and  was  therefore  obliged 
fAi«>iH.BI.|opayit 

'J  Here,  the  freighter  had  rice  at  Winyam.    He  agrees 

v^ith  the  defendant  **  to  go  thither.**  He  espre$tiy  cove^ 
nunft  fogOj  at  all  events.  In  order  to  quicken  him,  it  is 
stipulated  by  a  proviso  *'  that  if  be  do  nut  arrive  brfore 
**  the  first  of  March,  the  freighter  is  to  have  bis  option, 
**  to  load  bis  ship,  or  not.*'  The  consideration  to  him 
is  bis  being mre  0/*  a  freight,  in  case  he  got  there  by  the 
first  of  March,  but  this  proviso  can  not  excuse  him  for 
Ti^  going  thither  at  all,  because  he  could  not  get  there 
JO  soon  as  that  day :  when  he  had  expressly  covenanted  ta  go 
^o  that  port. 

Lord  Maksficlu— Thedemurrerxnustbeover- 
niled^ 

'Judgment  for  the  PjLAiiiTiFF^ 

r   1641    1  ^^^  perius  TuR  Inhabitants  of  Spotlanp* 

fhis  case  is  alreadjj  printed  and  published,  in  the 
quarto  edition  of  my  Settlsmbnti^Cases.  No« 
170.  P.  627.    See  it  abridged,  in  the  Table. 

Rex  versus  Holmes,  Matob  of  Wioan. 
Tliariday,  7th 

Feb.  1765.  /^N  Thursday,  2-2d  November  Ijist,  Mr.  Segeant  Jspinafl 
A  rcluiTitoa  ^^  and  Mr.  DufifitNg  moved  tp  takepff  pf  the  file  the 
manilaiuut  return  to  a  mmdamus  diwcteii  to  the  defendant  Holmes^ 
fbe 'd^ih  commanding  him  to  restore  EdKard  Ltatherbarrotp^  iQ 
of  the  officer,  spems  to  b^  irrq^okir.  •  He  was  Dpir  dead,  ^iaca  the  fling  of  fbff 
-^•taro  I  but  ifataliyeaMhe$liDg;of  it 
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the  officft  of  an  uin-bui^s^   of  Wigfin ;  on   hJB^^it      \%^ 
**  ihvit  Holmes  was  dead  ai  the  time  of  the  return  bj^fig       hex 
*'':filt^:'  (which  wa«  upoa  the  la»t  (lay  of.  last  X^^^B         v. 
.  TeriDj  Qtttbe  motioii  of  &lr.  Cifiyton,)    The  impoitof  it   hj>(«m>;4> 
was»''  that  Holma  was  dead  £«/«#-«  /Air  motion  waa  |Qa49  mayqr  of 
*'  for  filing  the  return."  '  lyiQAN. 

Lord  Mansfield  and  Mr.  Justice  Wilmot-»«» 
It  turns,  upon  this — "  whietber  the  court  could  have  admit- 
''  tad  th«  return  to  have  b^n  filed,}^  the  fact  h^d  l^n 
*'  disclo$ed tatbim" 

Note— The  mandamus  issued  in  1759  :  and  IJolme^  di^ 
about  three  years  ago. 

The  difficulty  w^^, against tpfiom  to  gi:an.t  tb^  rul^;  both 
Holmes  and  J^atberbarrow  being  dead. 

The  motioii  ended  in  this — To  stand  over  tiU  the 
first  day  of  the  present  term  ;  Mr.  Qlaj^ton  und^^rtaking 
to  shew  cause  then,  and  file  his  aiUfdavit  in  answer  to  tilt 
pnesent  affidavit,  a  week  before  the  term* 

Accordjuigly-- 

Mr.  Clai/tou^  Mr.  Morton^ and  Mr.  Wallact^on  Tbun4^^ 
24th  Jaitiiary  last,  shewed  this  cause  wliy  the  writ  of 
WMdamm  and  the  return  thereof  should  not  b^  tajc^n 
.off  the  iiJe  ;  viz.  that  the  return  was  dufy  made  in  IX^O* 
and  then  actually  signed  by  the  mayor,  at  a  common 
ball;  and  in  July  1160,  delivered  over  to  Mr.  llqlt  iee, 
the  agent, for  the  prosecutors  of  the  writ :  and  the  pec-  r  }S±q  1 
sons  commanded  by  the  writ  to  be  restored  alveaysafter-  '-  *^ 

wards  acted  as  in-burgesses,  in  conseauente  of  such  restora* 
tiun.  Holmes  died  in  17(i2.  And  B^o^iley,  the  |pre« 
sent  agent  for  this  motion,  Anea^  all  this;  but  has  sup- 
pressed it*  We  did  not  indeed  tlien  think  '\\  necessa- 
ry to  fik  it:  but  we  had  a  right  to, file  it,,  even  t{fUr 
Holmes  s  death  :  and  it  was  no  inegularity  to  do  so, 

Mr.  Segeant  Mpinall  and  Mr.  Dunning^  contra^  for 
the  rule. 

The  return  ought  not  to  have  been  filed  after  the 
mayor* sdeatk.  It  ci^u  not  now  be  traversed.  The  mayor 
gave  no  authority  to  file  it.  And  he  signed  it  contrary 
to  the  opiaion  of  the  corporate  assemblyi. 

The  only  question  is,  **  whether  the  court  would  have 

"*'  ordered  the  return  to  be  filed,,  {/^tb^y  had  been  apprized 

**  of  the  re^/ sute  of  the  facts.**     If  they  would  no/,  m 

that  case,  have  ordered  it  to  be  filed,  they  will  qow  order 

.  it  to  be  take»  of  the  file. 

A  bishop's  certificate  of  an  excommunication  is  null 
and  void  and  of  no  effect,  if  not  received  in  the  bishoj)*a 
life  time  :  and  his  successor  must  certify.  8  Co.  60.  a. 
Trollop's  tose.. 

Lord  Mansfield  asking"  whether  there  was 
^  any  fimitaiiQH  to  the  time  of  fitipg  returns  •  and  whether 
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1765.      "  ^  return  can  be  filed  after  the  death  of  th^  party  who 
KEX*      **  made  it." 

y^  Mr.  Serjeant  JspinalU  to  prove,  **  that  the  return  luoat 

HOLMES    "  come  into  court  by  the  ^flfnA  of  the  mayor,"  cited   12 

MAYOR  OF  ^^^*  30S.  the  King  v.  Borough  of  Abingdon.    The  words 

WIG  an/    ^^^^^  "^^  are—"  And  the  return  must  come  by  mayor's 

^*  hands  into  court/' 

Mr.  Justice  WiiiMOX — ^The  return  was  sif^ned 
in  1759,  and  kept  in  the  mayor's  custody  :  in  Jufy  I7ti0,- 
he  delivered  it  to  one  Holt  jLee»  who  kept  it  in  his  hands 
till  after  thi  mayors  death,  without  filing  it  It  was 
filed  indeed  afien^ards,  at.  a  time  when  the  mayor  could 
neither  civilly  nor  criminally  be  <Tw?w:erfli/e;  neither  was 
it  fil^d  at  the  application  of  any  of  the  persons  restored  ; 
nor  even  any  claiming  under  them. 

Therefore  1  have  great  doubt.    I  am  afraid  of  the 
precedent. 
£  J643   1  Lord  MANSFiEtD— It  is  a  return  of  anactre^ 

ally  done:  and  the  persons  commanded  to  be  restored 
ought  not  to  lose  their  right,  merely  because  the  maj^or 
did  not  file  the  return.  Therefore  it  would  have  been 
a  mere  matter  of  form,  if  the  mayor  had  been  alive. 
The  question  is,  "  whether  bis  death  makes  any  diflfer- 
•*  ence." 

Convictions  are  never  drawn  up,  till  some  occasion 
calls  upon  the  prosecutor  to  draw  them  up.  There 
were  many  at  St.  Margaret's  Hill,  which  are  not  drawn 
up  yet. 

I  suppose,  the  persons  who  have  now  filed  this  return 
have  some  »ii/^e^  in  it. 

Mr.  ^^Aorpc  (secondary  pf  the  Crown-olBce)  informed 
the  court,  that  the  prosecutor  might,  at  any  time,  have 
called  for  the.return.    And 

Mr.  Barlow  said  there  were  two  returns  dratcn  at  the 
time ;  one^  as  the  mayor's ;  the  other,  as  by  the  corpora- 
tion :  but  neither  was  then^'ferf, 
^  '  •  Curia  advisare  vuU. 

The  opinion  of  the  court  was  now  moved  for. 

#Mr.  Justice  W ilmot-.-!  think,  this  return  ought 
not  to  stand  upon  the  record. 

The  mandamus  was  moved  for,  as  of  course  :  and  was 
directed  *•  to  the  mayor"  alone.  I  think  it  ought  to  have 
'  been  directed  to  those  who  h«id  power  to  return  it.  If  so, 
the  writ  and  return  seem  to  be  a  nullity.  But  I  do  not  g9 
iipon  tfiat. 
'  The  writs  were  delivered  to  the  mayor  in  1759  ;  he 
called  a  common  hall ;  the  common  hail  restored  th^ 
persons  named  in  the  writs ;  the  mayorthen  signed  a  re« 
turn, "  tliat  he  had  restored  them  ;"  in  Jw/y'17()0,  he  de- 
livered thi9  return  to. JFfo//  Lee,  their  agent ;  the  mayor 
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A'm\  in  1762 :  in  Trinity  Term  1764,  die  writs  were      1765. ' 
filed.  ^„* 

The  question  is,  **  whether  they  ought  to  ha^ie  been         y^ 
•*  filed  after  iht  mayor  s  deaths  under  these  particular  cir-    holmes 
"  cfifHstJinces/'  mayor  or 

I  f  the  return  ou€:ht  not  to  have  been  received^'  it  ought     ^^^j^  jj, 
to'befflA'gn  p/fthe  file. 

In  general,  every  return  is  ambulatory,  and  in  the  breast  [    1644  ] 
of  the  person  to  whom  the  writ  is  directed,  till  it  isjiled. 
Signinsf  is  not  necessaty,  nor  material- 

The  only  way  of  getting  off  of  a  return,  is  by  an  action  or 
an  information  against  the  person  who  returns  it.  There 
was  a  case  in  M.J  G,  4.  Jicx  v.  f^Vilkes,  in  Cabie;  wbich 
went  upon  this  principle, "  that  it  can  only  be  controvert- 
"  ed  by  action  or  information,  if  it  be  once  received." 
•But  this  man  was  r^/iii  before  it  was  received. 

Though  this  mandamus  is  directed  to  the  mayor  only : 
yet  he  himself  understood  the  return  to  be  made  with  tne 
consent  of  the  corporation  or  common  hall.*  *  ^'  *''• 

This  return,  if  it  should  stand,  may  be  urged  as  a^on-P*  ***^' 
elusive  evidence,  not  only  "that  it  was  made  by  him:"  • 
but  also  "  that  it  was  made  with  tlie  cousent  of  the  ror- 
**  poration."     So  that,  if  it  is  permitted  to  stand,  it  will 
preclude  the  entering  into  the  question  "  whether  it  was 
**  with  or  Ttithout  the  consent  of  the  corporation :"  for, 
this  can  never  be  disproved  by  any  evidence :  the  ques- 
tion cannot  he  inquired  into,  either  directly  or  collaterally. 
It  can  not  be  examined   in  any  action  or  informatioii 
against  him,  being  dead  before  it  was  received. 
'     As  long  therefore,  as  this  return  stands,  the  question, 
^*  whether  the  restoration  was  or  was  not*  tcilh  the  t  con-  f  V  ante, 
^*-  sent   of  the  corporation,"  is   bound  down,  and   can  P  I4*»6*  l<e« 
never  be  entered  into;   for  no  evidence  can  now  be  re-  ||- Laikaiu.ct 
ceived   to  controvert  this  fact  of  the  corporation's  con* 
sent. 

And  as  it  maybe  applied  to  this  purpose, I  therefore 
•  think- the  return  ought  to  betaken  oft* the  file. 

i/*such  intention  be  xcoved^  and  that  question  lies  open^ 
it  may  answt  r  my  difficulty.  v 

If  that  questiou  is  left  open,  lam  entirely  satisfied. 

Mr.  Attorney  (General  offered  to  come  into  any  rule  fgr 
}eaving*that  question  open. 

Mr.  Setjeant  JspinaU  -But  nevertheless,  other  people 
hereafter  may  make  that  use  of  it. 

Lord  Mansfielp— Undoubtedly,thatqnestion  [   l645   "| 
ought  to  be  left  open. 

Mr.  Dunning  continued  to  insist  on  the  return  being 
taken  off  the  fie ;  and  offered  to  admit  the  fact  "  that  the 
ff  mayor  /ti/nW/^^/zW  make  such  a  return.'* 

Lord  Ma:«sfield  and  Mr.  Justice  WiLMOT— 
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WIGAN. 
*  trollop's 
C8se».8Cd. 
69.  a. 


I765w      I^^  returning  officer  was  to  die  immediately  after  si^m^ 

KBX        ^  return  and  before  the  filing  it,  the  court  might  direct 

V.  an  issue  to  try  the  ralidity  of  it* 

MiiKsa^  Mr.  JuAfctce  Wit  mot.    TJ>e  reason  of  the  •  case 

MAYOR  OF  which  has  been  cited    about  the  bishop's  certificate,  is, 

**  that  the  succeeding  bishop  may  have  absolved  the  man : 

*'  and  Merf/bre  the  certificate  must  be  signed  by  the  suc- 

"  cessor." 

I  consider  this  return,itoip,  as  standing  upon  the  admis- 
sion of  the  prosecutors  of  the  writ,  "  that  no  other  use 
**  sh^t  be  made  of  it  than  barely  thai  the  mayor  did  restore 
**  bim  infaci ;"  lyjthout  prejudice  to  the  question  concettiw 
ing  the  legaiiti^  of  this  restoration ;  or  eutermg  into  the 
cfuestioQ  about  the  corporation's  concurring  with  faioi^, 
or  not. 

Lord  MANSFiELnr-'Let  this  be  taken  down^ 
as  by  the  consent  of  counsel  on  both,  sides,  ia  all  the 
causes • 

Rex  verstn  Felix  Mac  PokaId. 


Frtdiiy,  8  th 
Feb.  1765. 

Indictment 
does  not  ii^ 
for  receWing 
unmarried 
wbroen  into 
sbouffe  fo  be 
delirered  of 
fbi{|lren. 


[  \p4fi  3 


ON  Monday  last  (the  4th  of  February)  Mr.  Morton 
moved  to  quash  an  indictment  against  the  defen* 
dant  for  converting  bis  house  into  an  hospital  for  taking 
in  and  deliverinff  lewd,  idle,  and  disorderly  unmarried 
i;romen;who  after  their  delivery  went  away,  and  de* 
serted  their  children,  whereby  the  children  became 
chargable  to  the  parish. 

Lord  Mansfield  took  notice,  when  it  was  first 
ipoved,  of  the harrow  impolitic  principles  upon  which  the 

Erosecutors  bad  proceeded  ;  and  expressed  his  surprize^ 
ow  such  a  bill  could  ever  ht  found. 
Mr.  A  ttorney  General  now  shewed  cause.    He  said,  all 
that  the  prosecutors  desire,  is  **  that  the  par  isA  may  be  ith" 
**  dtmnijied;''  for,  at  present,  the  parish  are  burthened 
with  all  these  bastard-children. 

Lord  Mai«sfibl|»— Butby  what  law  is  it  crimit 
nal  to  deliver  a  woman  when  she  is  with  child? 
Cur.    To  be  sure,  this  is  noi  indictable. 

Rule  made  absolute,  to  quasu 
the  indictment. 


The  End  of  fiilary  Term  1765,  5  G.  3^ 


EASTER  TERM,  mr-iM 

S  GEO.  in.    B,  M.  1765. 

The  court  was  now //J/;  Sir  IIicmard  Aston,  latepbiaduBcf. 
LoiA  Chief  Justice  e£  the  trnttt  o4  Ctmmou  Fkm  in  ^^^3 
Irdand^  wm  called  aSerjeint  on  the  first  day  of  this 
term  ;  and  took  his  place  on  the  bepch  in  this  court, 
the  next  day ;  Sir  Thomas  Dekison  having  resigned, 
on  the  14tb  oiFd^ruary  last. 


Rex  venui  Vice-chancellor,  tfe.  of  Camhridge*      Tburid.  f5th 

,  April  1765. 

UPON  the   death  of  the  late  Earl  of  flAUDwicitfE,  fs.  C.  1  BL 
a  warm    cornest   arose  in  the   Univeisily  of  Ctun-'  647.] 
bridge  J  between  the  Earls  of  Sandwich  and  Hardtmke^  Mtodamns 
for  the  oflTi  ce  of  H I G  u  St  £  w  A  R  n.  lief  to  compsl 

That  ofHcer  is  elected  by  a  grace:  which  must  pass  |^«  ^?|h7?'^'^ 
the  ctfpi/^  unanimously,  and  be  assented  to  by  the  houses  ^^  ^I^^J 
of  nofi-rtgents  znd  regents,  .  appointroent 

A  GRACE  passed  the  caputs  for  the  Earl  of  Uardwicke^  of  their  high 
dnd  was  assented   to  in  the  house  of  fton-regenti,  by  a  •tcwtrd. 
majority  of /b:o:  on  the  30th  of  March  1764,  it  came  on  CT^'^®-?"* 
in    the  house  of  regents.    The  two  proctors  mark  the  QffiiJ[!^^?o)  t 
votes,  in    two   lines ;  under  "  placet   and  •*  non  placet'* 
when  cast  up  they  were  equal.  ' 

The  case  was  new :  and  they  were  at  a  los$,  what  to 
do.    , 

The  senior  proctor  (in  the  interest  of  Lord  tiardwicke)  [  l548  1 
insisted  on  a  second  scfutiny ;  supported  by  the  order  of  ^ 
the  Vice-chancellor.  *f  he  junior  proctor  (in  the  oppo- 
site interest)  refused  going  to  a  second  scrutiny;  oe^ 
cause  they  both  agreed.  **  that  the  votes  were  equal.^ 
He  insisted  on  reportinpr,  in  form,  **  that  the  Votes  were 
**  equal  ;*'  which  the  other  refused :  and  tlie  repqrt  must 
be  made  by  both  concurring. 

Upon  tbis,  the  Vice-Chancetlor  dissolved  the  congre- 
gation, mthout  anj/ report  having  been  made. 

After.wards,  it  was  discovered,  that  Mr.  Thomas  Pitt^ 
who  voted  in  the  refr/i/<  houto  against  the  gracf,  was  % 
master  of  above  five  years  standing,  and  therefore  qught 
tp  have  voted  amongst  the  non-regents. 
3 
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I7C5.  V  *'*'*   ^^*®   ^'*'  **'^  ^^  placets  had  a  majority  of 

REX       ^'^^* 
y^  Mr.  Pf«  was  admitted  to   the  degree  of  master  of 

Vice-chan-  *^*^'  ^"    ^''th  Jufy  1758,  by  virtue  of  a  maadate  from 
cellor  &c.of  ^*^®    '^*"?*    ^  ^'^®  ^^^'^  01  July  1758  (the  next  day) 
c  A  M-»       ^^^*^  of  absence  was  granted  to  him,  a*  to  a  person  aetually 
B II 1  DOE.    ^^^^^^^  master  of  a rts. 

The  proctors  had,  (at  jini)  made  a  m/s/ff^€;  each 
having  omitted  to  mark  the  vote  of  the  other ;  so  that, 
in  the  paper  of  the  senior  proctor,  the  placets  had  a  ma- 
jority of  one;  and  in  the  junior  proctor's  paper,  the  rton 
placets  had  a  majority  of  one.  But  they  soon  discovered 
the. cause  of  the  diflercnce;  and  Concurred  in  netting  it 
right;  which  made  the  votes  agree,  \i\each  paper. 
•  A  MANDAMUS  was  applied  for,  on  Lord  Hnrdwickes 
behalf:  and  a  rule  to  shew  cause  was  granted:  which 
rule  was  drawn  up  in  the  manner  which  will  immedi- 
ately appear;  viz. 

Cause    was    now  shewn,  why  a    mandamus  should 

not  issue  to  the  V ice-Chancellor  and  others,  oftheuni- 

.  versity-of  Cambridge,  to  complete  the  election  of  the  Earl 

of  Harduicke^   into  the  office  of  high  steward  of  that 

university. 

The  rule  was  made,  first,  upon  the  Vice-Chancel^ 
LOR,  to  shew  cause  why  a  wi'it  of  mandamus  should  not 
issue,  directed  to  him,  requiring  hiai  to  convene  and 
hold  a  congregation  or  convention  of  the  university ;  to 
the  end  and  for  the  purpose,  that  the  proctors  of  the 
said  university  may  der/cre  whether  the  majority  of  the 
votes  in  the  regent-house  of  the  said  university  upon 
f  1^49  1  ^  ^^^^^  proposed  to  the  said  house  on  the  30th  day  of 
March  last  past,  for  the  election  or  appointment  of 
Philip  Earl  of  Hardwicke  to  be  high  steward  of  the  said 
university,  was  against  or  in  favour  of  the  passing  of  the 
said  grace. 

The  second  part  of  the  rule  was  upon  Daniel  Long-- 
mire,  clerk, and  Ralph  Forster,  clerk,  proctohs  of  the 
said  university.  To  shew  caaN#  why  the  likjB  writ 
should  not  issue,  directed  to  tlsem,  requiring  them  to 
declare  whether  the  majority  of  the  votes  in  the  regent^ 
house  of  the  said  unitersity,  u;.on  a  grace  proposed  in 
the  said  house  on  the' said  30th  day  of  March  la^t,  for 
the  election  or  appointment  of  Philip  Earl  of  Hardwicke 
to  be  high  stfgward  of  the  said  university,  was  agamHtor 
in  favour  of  the  passing  of  the  said  grace. , 

The  third  part  of  the  rule  -was  upon  the  said  Fice" 
Chancellor,  Daniel  Longmire,  Ralph  Forster^  JViKiam 
Roberts,  \msi  Henry  Talbot,  keepers  of  the  common 
seal  of  the  said  univorsity,_tQ  shew  cause  why  the  like 
writ  should   not  idsue^  directed  to  them,  commanding 
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and  requiring:  them  /o  put.  ^nd  affix   the  common  seal      iy6fim 
oftlie  said  university  to  an  instrument  or  letters  pateiit       j^g^ 
appointing    the    said    Philip  Earl  of  Hardmeke   high        *  y,    ' 
steward  of  the  said   university,^  pursuant  to  the  tenor  Vice-chan-f 
of  a  grace  passed    iri  -senate  on  the  said  30tU  day  of  ^^Hq^  &q.of 
March  last  cam-"  " 

The  COUNSEL  who  now  shewed  cause  pn  the  part  of   bridge. 
the  nan  placets^  were  Mr.  Attorney  General  (Sir  Fletcher 
^orion^)  Mr.  Morton,  and  Mr.  BUnkstoue, 

In  the  first  plac^,  they  argued  that  thu  mandamus  would 
not  issue,  upon  the  foot  of  a  mandamus  "  to  bold  a  court' 
**  leet/'  for,  this  was  not  the  university  s  case- 
By  acharteis  of  Hen*  1.  The  town   h^d  the  court- 
leet 

By  another  of  Hen,  3.  the  ioti/n  had  it :  not  thef  uni« 
versity. 

In  4  Ric.  %  the  town's  people  committed  outrages 
against  the  university:  and,  the  year  after,  viz. 

In  5  ii/c,  2.  (17  Feb.)  the  university  ^ad  their  first 
grant. 

InSAic.  2.  The  university  had  another  grant:  which 
gives  them  thqir^rs^  power  "  to  summon  a  jury  to  make 
**  presentments.^ 

In  H.  6.  they  had  another  grant:  (giving  them  power 
to  remove  lewd  women,  ^c.) 

In  17  //.  S.  An  award  was  made  by  a  judge  of  the  f   l650  1 
Kings  Bench aiid  two  Serjeants  at  law — *^that  nuisances 
"  should  be  corrected  in  the  ^aa/i-leets." 

In  3  Eliz.  a  charter  (like  that  of  H.  6.)  makes  the 
first  mention  of  the  office  o/* steward. 

Therefore  they  have  no  prescriptive  conrt-ket;  nor 
have  tlvey  a  grant  of  any.  Therefore  the  high  steward 
is  fiot  steward  of  a  court-ket :  but  only  an  officer  ax 
yfiLLo/'tlie  chancellor. 

To  prove,  '•  that  the  court  will  not  issue  ^  mandamus 
**.  migatorily"— they  cited  Slyle^^bl,  the  Protector  ^viA 
Craford;  and  1  SAc/wer,  217*261.  . 

Secondly — There  is  no  reason^  they  said,  in  the  pre- 
sent case,  to  grant  a  mandamus;  because  the  universit,y 
of  Cambridge  is  not  like  an  ordinary  jcorporation ;  but  is  t 

visitable  by  the   crown,  and  subject  to  statutes  tQ  be 
given  by  the  crown,  being  ofroyal  foundation. 

In  3  Ed,  6.,  the  Bishop  of  Ely  and  others  were  ap- 
pointed visitors;  and  King  Eduurd  the  sixth  gave  sta- 
tutes, which  the  university  accepted.  So  did  Qu^n 
Mfizaheth.  In  the  12th  year  of  her  reign,  she  gave  them 
a  new  body  of  statutes  under  which  they  are  now  go* 
vemed ;  and  in  which,  there  is  no  provision  for  the  of- 
fice of  steward:  but  they  direct  "  that  all  oflficers  not 
'*  particularized  shall  be  chosen  as  the  t ice-chancellor  is  to 
«  be  chosen/' 
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1T65.  '^^^  univertity,  having /accepted  these  Klsrtutefi,  are 

BBX        therefore  bound  bytlum.     And  yet  the  election  now  in 
^^  mieition  was  not  as  the    election  of  a  vice-chancelior* 

Vice-chan-  *  ^•^refore  it  is  null  and  void. 

cdlor  fccof     'I'hirdty^-On   another  ground,  this  mandamun  should 

ca'm-       ^    refused.       Lord    Hardwickes    grace    did    wof  pass. 

BaiooE.    Therefore  this  mandamus  for  inforcing  it  otight  not  tt>go: 

Mr.  Pitt  voted  in  the  iiouse  where  he  ought  to  voir.     He 

could  not  vote  iu  any  other  place;  his  gumrjuemvum  was 

not  expired. 

Regents  were,  in  their  origin,  preceptors. 
Regency  was  originally  for  otie  year :  it  was  then  en^ 
larged  to  t«vo,  three,  tour,  five  years.  Novf  from  the 
^  l651  3  oat u  re  of  regency  and  the  onus  annexed  to  it,  Mr.  Pitt 
continued  B,  regent.  A  royal  mandamus  can  only  confer  a 
privilege ;  it  cannot  exempt  the  onus  of  disputations ;  and 
throw  it  upon  others. 

'L'he  orao  senioriiatis  is  now,  as  it  always  was.    And 

from  the   ordo  ienioritatis  and  the    con)binatiou-paper» 

Mr.  Ptit*$  quinquennium  could  not  be  expired,  nor  the 

onus  of  the  cursua  disputatwnum  taken  off  froni  him.    He 

could  not  be  in  the  combination-paper  of  his  college  till 

2d  Jufy  1759.    If  so,  be  voted  in  his  right  house. 

Fourthly— Lord   Hardwicke  was  not  elected:  because 

•  IV  Rarer   ^^^  others*  voted  for  hiin  in  the  rtgent-house,  who  had 

1.0IIC,  H^iry   "®  ^^R^t  to  vote   there ;  namely,  three  persons  upon  i^- 

Bubbard,       sumed  graces,  (which  are  st^hlom  used  but  for  the  sake 

B«0.  Ralph     of  a  job,)    dispetuin g  mth  their  standings  and  continuing 

5mi%*   h     ^^^^^  regency  ;  which  dispensing  pouer  is  contrary  to  the 

rteh  Biwi**  statutes.     The  two  'squire  beadles  also  voted,  as  being  in 

B.  D.  and  *     that  ofKce:  now  they  were  past  the  time  of  votinsr  in 

Samuel  Carr,  the  regent  house,  as  masters  of  arts:  for  l\i(^'\v  quinquen^ 

^•^  nium  wan  expired.    Therefore  they  ought  to  have  voted 

in  the  non-regent  house.    These  fact^  will  be  proved. 

Lastly,  from  the  nature  of  the  present  rule,  tl>ere  can 
be  no  Iffcct  of  it.'  For  no  other  congregation  can  do  the 
act.  The  then  proctors  are  note  out  (fojfue,  and  cannot 
tell  (by  looking  at  scratches  without  names)  how  Mr.Pilt 
voted;  nor  have  they  any  thing  whereby  to  rsfr^h  their 
memories. 

Either  the  former  proceedings  were  a  nuflity  by  the 
sudden  dissolution  of  the  congregation  by  the  vice-chan- 
cellor, without  proroguing  or  adjourning  it:  or  else, 
the  Earl  of  Uardmcke  was  rejected.  U  either  be  true, 
no  mandamus  ought  to  issue ;  nor  even  if  the  votes  were 
equal. 

The  only  return  that  can  be  made  must  be  **  that  the 
'"  votes  werq  equal:**  and  in  that  case,  the  dectioti  was 
null  and  void. 

Th£  counsel  on  the  other  side,  for  .the  mandamiM, 
were  Mr.  Yofke,  Mr.  Solicitor  General  {De  Crey)  wad 
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Mr*  jtshhunt:  but  the  two  last  declined  adding  any  ij^s. 
thin^  to  what  Mr.  ForXre  had  said;  as  be  bad  been  so  -rsx* 
copious  in  his.  argument:  which,  indeed,  was  very  fui  1  ^^ 

and  elaborate,  and  too  long  to  be  minutely  bel:e  particu-  Vice-chan- 
larized.  Whi^t  follows  may  perhaps  convey  a  general  cellor  ftcof 
view  of  it.  '  ^^^^ 

Mr.  Yorke 'Grst  discussed  these  two  previous  points:    ^hjo^j^ 
1st*  Whether  the  umtenity  have  a  coukt-leet,  where-  r    ig-a  T 
of  the  AigA  steward  U  a  necessary  officer ;  ^dly.  What  was  ^        ^     J 
the  nature  of  his  office  as  sleward  of  the  leet. 

Isi.  He  arguecH  that  they  have  such  a  franchise.  They 
may  have  it  by  prescription ;  and  yet  may  aho  have  a 
charter  confirming  H.  The  13  Eliz.  e.  29.  confirms  courts- 
leet  and  view  of  frank-pledge  to  them. 

Upon  the  2d  previous  poiut,  he  argued  that  the  office 
was  incident  to  the  court.  Consequentiyi  a  mandamus  to 
admit  him  to  it,  is  a  f^o/?€r  method, 

Th£  GC>r.KAL  QULSTiojs  hesaid,  is,  "whether  the 
**  .person  elected  has  a  corporate  right. 

The  present  question  is  not  upon  the  right  of  the 
electors^  but  oi' the  elected.  The  court  will  support  such 
right  by  a  mandamus^  if  it  appears. 

^  As  to  the  MBRiTs—The  question  will  turn  upon  the 
tight ^  and  u|>on  the rfwcr^. 

First — As  to  the  right^he  proposed  to  consider, 
Ist  'Mie  mode  of  election. 
2dly,  Mr.  Pi  <^'«  vote. 

3dly,  The  other  five  votes  (otyected  to  by  the  other 
side.) 

1st  As  to  the  mode  of electiou'-He entered  into  it  at 
large.    First,    as  to    the  construction  of  the  statute  of    ^ 
40  Eliz. "  l)e  nominatione,  ^c."  It  does  not  take  iu  superior 
officers  to  those  enumerated.    And  the  usage  is  of  above 
240  years. 

Besides,  this  new  charter  does  not  affect  the  old  pre- 
scriptive rights. 

The  two  universities  are  now  considered  as /ay-corpo- 
rations    with  tempornl    rights;     not   as    eleemosynary 
foundations,  as  particular  colleges  are.*  This  puts  an  end  f*lI«vS84'J 
to  the  right  of  the  crown  "  to  visit  them."  r 

The  mage  shews  only  a  partial  acceptance  of  the  statutes 
of  Queen  Elizabeth. 

2dly.  As  to  the  unqualified  votes— He  agreed  that  the  r    jg^g    i 
regents  were  originally  teachers  of  the  younger  part  of**  -^ 

the  university ;  and  that  they  were  discharged  of  thi» 
onus,  after  they  had  performed  it  a  sufficient  time. 

Masters  of  arts  became  so  by  three  different  methods. 
(And  he  went  through  the  three  sorts.)  Inordinary  cases, 
theadmission  is  at  various  times.  Mr.  Prr^  was  created 
CD  the  17th  of  JW^  1758,  and  on  the  ISth  had  leave  of 
^sencei    He  was  bound  to  perform  exarcises;  and  io 
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i765,      October  followinjr,  Aid  sck    A  nd  be  was  capable  of  bearing 

icBX        olfices,  and  eveti  of  being  proctor:  for  he  was  created,  as 

y^  well  ai?  admitted.     Aiu\  iheardo  senlorilatfs  is  no  aiitho- 

Vice-chan-  "^y  against  Mr.  PUt*$  special   admittance  by  royal  maii- 

xeiior  &c.of^''*^^  ^"  ^"^^  of  Jw/y;  nor  the  combination-paper  :  for, 

CAW-       Mr.  Pi^Mva«  rr^flf-'erf  upon   his  admission,  by  the   worcjs 

BttiDOfi.    "  Magisttr  hnipe';  and  was  a  graduate  on  I8th  of  J«/y 

I7dS.  He  therefore  was  disqualified  to  vote  in  the  regent/- 

♦  bouse,  after  his  five  years  were  expired. 

Then  he  answered  the  objections  to  the  proctor's 
oath  of  secrecy  upon  collecting  the  votes  iutbe  separate 
house($. 

As  to  the  two  beadles  and  the  three  resumed  graces^ 
The  beadles  vote  in  the  regent-house,  as  being  attendant 
upon  the  vice-chancellor  in  that  house.  And  the  resunjed 
regencies  are  common  for  various  reasons  :  and  the  usj»ge 
of  donrj;  it  is  established  ;  and  is  consistent  with  the  4id 
statute  of  Queen  Elizabeth. 
St-(  ond  Point—The  remedy — 

The  question  is  "  whether  the  officer  has  been  elected 
•*  by  a  majority  of  lawful  votes." - 

Here,  a  stranger  interfered  and  voted,  so  as  to  prevent  a 
declaration  by  the  presiding  officer. 
.  If paria  siitt stiff ragifi,  there  is  evidence"  that  a  second 
*'  scrutiny,  that  is,  a  second  coiUciion  (not  a  counting  only) 
•*  of  votes  ought  to  be  entered  upon.**    There  has  been 
no  fanlt  either  in  the  electors,  oV  in  the  presiding  officer. 
Even  if  R  negative  had  been   declared,  the  court  would 
'    have  granted  a  mandamus,  if  the  rightful  title  had  appeared 
to  be  in  the  person  negatived.    Much  more,  if  nothing  is 
wanting  but  a  formal  positive  declaration.  ■ 

r     1654   1      Upon  informations  in  nature  of  quo  tairranto^  the  do- 
fendant  must  either  make  a  title  or  disclaim.     But  there 
is  no  need  of  a  corporate  declaration  of  hin  election.     He 
^       ,^      thcfl  cited  several  cases  from  the  MSS.  of  the  late  Lord 
ISG  1  Hardreicke;  one  of  them  was  in  t  Honitan;  another   in 

^Tr.  Slid  M.  the  J  Devizes^  ,and  a  third  in  §  Ptnryn.  From  which  cases, 
4  &  5  6.  1.  he  inferred,  that  if  the  party  elected  lias  a  substantial  tight, 
^  V.  1  Straage  f he  court  will  grant  'Ainatidantus,  though  there  was  no 
***•  formal  decla  ration  of  his  election. 

A  mandamus  to  admit  may  go  to  the  officer,  or  to  the 
corporation.  'I'he  return  must  be  the-same  ;  it  must  be 
either  *•  c/ec/Ms  ,'*  or  "  tion  electus ;"  that  is,  it  must  answer 
to  the  suggestion  of  the  writ*  1  Siderf.  20y,  'i  iO.  Hereford'% 
case. 

'J'he  return  could  not  be  "  that  the  election  was  not 
•*  declared^  The  case  of  67oi/g  A/0/1  v.  Rej/nolds,^  Strange 
1045,  shews  that  there  was  no  need  oi 'd  declaration. 
Lastly,  he  argued  ahinconvenienti,* 
As  to  the  accidental  changeof  the  proctors— The  decla- 
ratioDj  he  said,  would  be  only  ministeriaL 

Adjourned  till  to-morrow. 
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Sir  Fletcher  Iforton  (Attofney  Greneral)  Replied,  on  tlie      1765. 
part  of  the  non  placets.  ,       hex* 

I  could  Dot  be  present  till  he  was  far  advanced  in  his         y^ 
reply.    What  I  beard,  was  to  the  following  effect.  Vice-chan- 

•  He  denied  that  there  could  he  h  partial  acceptance  of  a  cellor  &c.of 
charter.    It  must  either  be  accepted  in  ioto^  or  not  at  all :      cam-  ' 
the  corporation  to  which  it  is  given  can  not  garble  it  as    bridge. 
they  please,  taking  part,  and  leaving  part.  Friday,  36th 

As  to  Mr.  PitCs  vote— he  insisted  that  be  could  not  April,*  1 765. 
commence  regent  till  1759  ;  and  could  not  be  a  non-regent 
till  five  years  after.  [Cont  pott. 

As  to  the  three  resumed  graces— they  are  intitled  to  no  i^^7»  1658.] 
favour,  and  are  contrary  to  the  statutes  of  Queen  Elizabetk 
And  there  can  be  no  bye-law  or  provisions  contrary  to  an 
accepted  charter. 

As  to  the  two 'squire-beadles— They  have  no  right  to  r    1555  "1 
vote  in  either  house,  vir/i/^e  officij:  they  must  vote  accord-  *-  "^ 

ing  to  their  degrees.    And  by  their  degrees,  they  were 
undoubtedly  non^regents. 

The  register  (a  superior  office  to  the 'squire-beadles) 
bas  a  chair  in  the  regent-house  ;  and  yet  goes  to  the  non- 
regent  house,  to  vote.  And  the  usage  pretended  is  of  no 
more  than  twenty  t^ears* 

If  any  one  of  these  five  voted  in  an  improper  house,  it 
makes  an  end  of  the  question. 

As  to  Mr.  Yorke's  cases  about  informations  in  the  nature 
offuo  warranto^  and  the  manner  of  pleading  in  them,  and 
about  the  returns  of  writs  of  mandamus — I  see  no  need  to 
answer  them ;  because  they  do  not  apply  to  the  present 
case. 

As  to  the  necessity  of  a  declaration  of  the  election— It 
depends  upon  circumstances :  in  some  cases,  a  declaration 
is  necessary,  by  the  constitution  ;  inothers^woL  Here» 
a  declaration  was  necessary,  in  order  to  give  a  complete 
right. 

I  rely  oii  ^he  merits  only:  and  I  say, that  on  the  merits 
of  this  case,  no  mandamus  can  go. 

Here  is  no  evidence  of  a  leet^  nor  of  any  sterrardqfa 
leet;  the  election  was  carried  on  rightly  ;  Mr.  Pitt  voted 
in  the  right  house;  asecond  scrutiny  would  have  been  im- 
proper; the  two  proctors  agreed  in  rectifying  their  mis« 
take  ;  many  of  the  members  were  gone,  when  the  second 
scrutiny  was  demanded ;  it  was  demanded  on  the  sole 
foot  of  the  proctor's  mis-counting  ;  (for  Mr.  Pitt's  vote 
was  not  then  thought  of  as  an  objection:)  the  five  votes 
were  in  the  wrong  bouse  :  upon  the  whole,  a  mandamus 
ought  not  to  go,  upon  the  merits. 

Lord  MANSFiBLn  thought  the  matter  lay  in  a 
narrow  compass,  and  was  not  attended  with  any  great 
difficulty. 

Vol,  III.  C  c 
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1765.         He  then  stated  the  case,  from  the  affidarita  ;  and  ex- 

REX       plained  the  reasons. upon  which  the  court  granted  the 

y^         present  rule  "  to  shew  cause,**  in  the  manner  they  liad 

7ice-chan-  done,  with  particular  directions  for  notice  to  be  given  to 

ceUoT,Scc»o(^^^V^^^^^^  who  had  any  right  or  concern  in  the  question. 

CAM."'        ^^^^  university,  AS  a  Ac^y,  have  not  thought  fit  to  op- 

BRIDGE.     P^Se  it. 

r    j^5g  1     But  it  is  opposed  by  all  the  tion  placelSy  and  by  some  of 
*-  -^  those  persons  who  have  the  custody  of  the  common  seal 

of  the  university. 

There  are  three  ouesttons  thatarise  upon  this  case :  1st. 
On  ihe^validity  of  Lord  Hardwicke's  election ;  ^.    If  bis 
right  be  clear,  then  whether  a  mandamus  is  a  proper  re- 
medy :  dd.  If  it  is,  then  how  it  ought  to  be  directed. 
Ift  QoettioD,      First— As  to  Lord  Hardwicke's  right. 

There  does  not  seem  to  be  the  least  contradiction,  as  to 
matters  of  fact,  amongst  the  witnesses  on  thetwodifferent 
sides ;  though  they  differ  in  opinion  as  to  the  right  r^ti^ 
ingfrooK  them. 

The  modeo{  election  is  traced  back  to  the  year  1514» 
(240  years  ago.)  The  affidavits  expressly  sweaf*^  that  the 
"  mode  of  electing  the  high  steward  has  been  by  a  grate^ 
**  S^c.  iscJ^  And  to  this,  there  is  no  coutradtction :  no  one  , 
doubted  it  on  the  30th  of  March^  the  day  of  the  election. 

But  it  it  now  contended  '*  that  the  election  of  high 
**  steward  ought  to  have  been  in  the  same  mode  k9  the 
'*  election  of  a  vice-chancellor."  And  this  is  rested  on  the 
statutes  of  Queen  Elizabeth. 

But  there  is  a  vast  deal  of  difference  between  a  new 
charter  (a)  grantad  to  a  new  corporation,  (wb(0  must  take 
it  as  it  is  given  ;)  and  a  new  charter  given  to  a  corporation 
already  in  beings  and  acting  either  under  a  former  charter 
or  under  prescriptive  usage.  The  latter,  a  corporation 
already  existing,  are  not  obliged  to  accept  the  new  charter 
tn  ^0^0,  and  to  receive  either  all  or  none  of  it:  they  may 
^cipartly  under  it,  and  partly  under  their  old  charter  or 
•  prescription  [b) 

Whatever  might  be  the  notion  in  former  times,  it.  is 
xiiost  certain  now,  *'  that  the  corporations  of  the  urnvsa- 
«  siTiES  are  L,xY-corporations  :  and  that  the  crown 
**  cannot  take  away  from  them  any  rights  that  have  been 


(a)  6  Fhu%S6.  and  S.  P.  ace,  per  Wilmoi  J.  post.  1661 .  and 
per  Yatet  J.  post.  1663.  and  4u.  Salk.  190.  12  Mod.  247. 
and  see  2  Durn.  532. 

{i)BuUerJ.w9M  inclined  to  think  that  a  charter  must 
beaccqpted  tfi  ioto,  if  at  all  in  a  subsequent  case-*See 
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'*  formerly  subsisting  in  thtm  under  old  charters  or  pre-      176d. 
"  scriptive  usai^."  hex 

The  yaiiditvofthesefiev  charters  must:  turn  upon  the         y. 
acceptance  of  the  university.  Vice-chan- 

*When  Queen  JB/imAcIA  gave  these  statutes*  the  uni- ccUorA^  ot 
ytnity  of Camhridgevr^oi  ancieni  edmbluhment,  and  had      cam- 
mtiny  prescriptive  rights^  as  well  ^sformir  chmrien  of  very    buidge. 
tAA  date.     And  there  was  no  intention  to  altfiir  aad  over* 
turn  thehr  ancient  constitution.    These  statutes  undoubt- 
edly meant  to  leave  a  vast  deal  upon  the  ancUnt  consti- 
tution of  the  university  ;  mUk^ut  mpcaiing  or  abrogating^ 
their  old  established  customs^  rights,  and  privileges:  nor 
could  the  university  mean  to  aocapt  tiiiia  upon  any  $u€ih 
terms. 

Therefore  I  am  clear,  tbat  the  etatutes  of  Quean  Eliza* 
heth  can  not  be  set  up,  .to  ini^lidate  establishments  subi* 
sisting  long  before  she  was  bom. 

The  office  of  uigu  STEWAan  wa«  a  very  higK  office  in 
the  university,  long  before  she  was  born  ;  am  was  pos- 
sessed by  very  great  men ;  a  much  higher  office  than 
siewardi  of  courts  leet :  she  never  intended  to  alter  the  mode 
of  election  to  it :  nor  was  the  mode  of  election  obfeded  t9 
by  any  body,  at  the  time  of  this  eloction* 

Therefore  I  am  clear  that  the  mode  and  mMner  of  this 
election  was  right* 

Then  as  to  the  right  of  Lord  Hardwicke,  under  it 

The  riectioi^  was  quite  fair.  Tlie  little  mistake  in  the 
marking  was  imn)aliately  set  right  Tlte  proctors  de- 
cxtAREB  the  votes  to  be  equal,  Ko  one  then  diou|rbtof 
the  objection  to  Mr.  Pitfs  vote,  tfut  disputes  ariain^ 
upona/iofAtfrmattef,  the  congregation  was  dissolved. 

It  is  now  objected,  by  Lord  Hardmcke^  **  that  Mr.  Fitip 
*'  beinga  stranger  in  the  rege nt-^b^Mise,  'obtru4ed  bis  had 
^  vote :  which  vote  beiiig  disallowed  will  give  Lord  liupdf    > 
*'  mcke  a  mtgoritjf  of  one." 

This  depends  upon  the  validity  of  Mr.  Pitt's  vote :  on 
which  there  is  no  contrariety  of  evidence,  as  to  i\ie  facts. 
'  {tie  then  stated  the  facts  relating  to  it) 

The  whole  turns  upon  the  cemmenumeut  of  his  inaugiH 
ration  to  the  degree  of  master^  avla.  ThU  dependauj^n 
the  ifjage  of  the  university.  And  it  is  sworn  '*  thai  th9 
**  degree  begins  from  the^v  oferetsiion^  when  it  was  oon-  |[  l65S  J 
*  *  ferred  under  a  royal  mandate  t**  auKl  mm^ciDOttmsiaocea 
of  the  mesent  case  eeii^ftwi  this. 

1  St.  The  leave  ef  essence  given  tbe  nest  day.  lafeia  that 
he  was  then  a  master  eompjHe. 

4Mly.  He  appeiirs  to  be  Miged  to  ikpuie,  hi  Qtidket 
1766 :  for  he  ihtn  pavs  for  dinifig  (a  barharoisa  teem  for 
disputing;)  the  fees  for  ii  beiotf  aocountad  forbetwaeQ 
rtiebeames,  kiOclaiw*  17M;  wbei^ui  Ihie  fises  ^  M^ie 

Cc  2 
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1*^65       |:raduates  whose  right  commenced  at  the  next  general 
^  ^  '^      commencement  were  not  accounted  for  till  1759. 
^^^  3dly.  What  shews  "  that  the  degrees  of  such  as  take 

V    ^*h        **  them  by  royal  mandate  must  commence  Oom  tkeir 
l?^^]?**^*^"  inauguration^**  is  the  conbination-'paper,  and  the  ordo 
cejior,a5C.ot^^j.^„Yifrw.    Mr.  Pitt*s  name  is  not  in  the/or.wr;  but  it 
^^^*      is  in  the /eit^»  being  made  after  the  general  commence- 
BRiDGs.    jyj^j^^  ijj  1758.    And  the  names  therein  contained  are 
either  noblemen,  or  such  as  took  their  degrees  by  royal 
mandate.    This  suggests  strongly  /'  that  the  degrees  of 
**  those  who  take  them  by  royal  mandate  conunencefrom 
*'  ibeir creation.**    And  there  is  no  evidence  to  the  con- 
V         tFsry.    And  the mcpiration  of  the  quinquennium  depends 
upon  the  cominencemfn/ of  it. 

If  so,  there  is  a  majority  of  one  for  Lord  Hardwicke ; 
tmiieM  the  other  side  can  disqualify  some  of  those  who 
voted  for  him. 
Five  of  them  are  objected  to. 

But  as  to  the  three  returned  graces-— There  is  no  pre** 
tence  that  that  transaction  was  done  with  any  improper 
itiew  or  design.  And  in  respect  of  essential  voting,  it  is 
quite  indifferent :  for  it  is  not  material,  whether  they  give 
their  vote  in  omc  house,  or  in  the  other.  And  it  is  agree- 
able  to  the  usage  of  the  university,"  that  they  should  vote 
**  where  they  have  voted."  Therefore  there  is  no  objec- 
tion to  them. 

As  to  the  squire^beadles-^The  usage  appears  to  be, 
*'  that  they  do  vote  in  the  regent-house."  ^nd  it  is  quite 
-  indifferent  in  itself,  what  house  they  vote  in  :  and  as  they 
are  attendant  upon  the  vice-chancellor  who  votes  in  the 
-regent-house,  it  seems  that  there  is  some  small  reason  for 
thkrAomg  so  too. 

However,thecoiiila3i^tisage  is  sufficient  to  shew  which 
house  they  ought  to  vote  in;  without  assigning  th^  parti- 
cular reasons  upon  which  such  an  usage  has  been  founded. 
[    1659   ]     Thus  stands  tbe  RIGHT  to  the  office. 

The  next  question  is  as  to  the  a  e  m  e  d  r. 
There  is  no  other  than  what  is  now  applied  for.    And 
this  is  tbe  very  reason  of  the  court's  issuing  the  preroga- 
tive writ  of  K  mandamus;  because  there  is  no  other  specific 
remedy. 

It  is  admitted,  that  a  mandamus  would  lie,  if  it  can* 
be  considered  as  the  case  of  a  steward  of  a  court^leei* 

But  it  is  said,  **  that  the  franchise  of  the  court-leet 
^*  is  in  tbe  town  of  Cambridge,  and  not  in  the  university.** 
But  the  UNIVERSITY  h2LVt  enjoyed  it  long;  and  they  are 
now  in  pouession  of  it :  and  they  have  elected  Lord  Hard* 
micke  under  this  claim  of  man^  ages  standing.  And  the 
town  do  liot  appear,  to  us,  to  dtspute  it 
But  ff^it  wasnoUOt  I  should  still  think  that^  as  here  is 
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vo  other  tpecific  remtdy  the  court  wtght  to  grant  the  writ*  176i. 
And  8o  they  will  do  in  ecclesiastical  cases,  where  it  appears  ^^^^  * 
that  there  is  no  other  spec.iic  remedy.  ^ 

I'he  last  question  is,  how  the  mandamm  ought  to  be  Vice^han- 
DIRECTED.  cellor&cof 

Mr.  Yorke  has  gone  fully  into  the  ai^um^nt  '•  that  the      ^,^^.  ' 
**  rule  for  a  mandamus  ought  to  be  founded  upon  the    bridge. 
*'  merits  of  the  blectiojs,  and  not  uponthec&c/arotionof  [4  Qurp,  1533, 
**  the  proctors'*  S.  P.  Cowp.  ' 

The  declaration  of  the  proctors  can  not  affect  the  sub»  378  ] 
siantial  right.    The  right  of  election  appears  to  be  ip 
Lord  H  ard  wicke.    And  I  am  very  clear,  that  the  foun-* 
dation  of  the  rule  should  be  the  election. 

Even  f/'the  proctors  had  declared  contrary  to  the  truth  ^  Quertioo. 
of  theelection^  yet  the  writ  ought  to  have  gone.  But  here 
was  no  declaration  at  all. 

It  now  appears,  that  Lord  Hardwicke  was  duly  electa 
ed :  and  the  last  part  of  the  rule  will  procure  him  the 
proper  remedy,  without  meddling  with  the  two  former 
parts  of  it 

Therefore  the  mandamus  ought  to  go  to  the  keepers  of 
the  seal  for  the  time  being,  requiring  and  commanding 
them  to  put  the  seal  oii\i^  university  to  the  instrument  of  r    tggQ    "1 
his  appointment:  mid  the  two  former  parts  of  the  rule  ^  "• 

ought  to  be  discharged. 

Mr.  Justice  Wilmot,  having  first  opened  the 
case,  entered  into  the  reasons  of  wording  the  rule  as  it 
now.  stands :  and  he  thought  that  it  ought  to  go,  as  Lord 
Mansfield  had  proposed. 

If  there  is  a  clear  rtgA^  in  Lord  Hardwicke^  the  court 
ought,  be  said,  to  find  out  a  suitable  and  adequate  re- 
medy ;  and  (in  his  opinion)  even  to  have  made  a  prece- 
dent, if  they  could  not  have  found  one :  for  where  there 
is  a  rights  law  and  justice  require  that  there  should  be 
wne  remedy  or  other.    And  he  declared  that^be  nevei^ 
saw  a  clearer  case  both  as  to  the  rights  and  as  to  the  re* 
medy^  than  this  appeared  to  him  to  be. 
This  remedy  is  undoubtedly  proper  for  this  right. 
Here  are  vestiges,  in  the  records  laid  before  us,(t)  shew- 
*'  ing  that  there  wai|  a  cmj/H4eet  in  the  towm  of  Cambridge 
*'  three  or  four  centuries  ago.*'    But  it  does  not  appear 
that  they  have^itioye^or  claimed  any  such  franchise  tor  a 
century  or  two  last  past :  and  they  do  not  appear  to  be  [8  Wib.  S. 8] 
fiow  in  possession  of  ^uy  such  franchise. 

On  the  contrary,  the  university  are  in  possession  o{vl 
€ourt'leet  ever  since  1690,  at  least  seventy-five  j/ears,  exfer« 

(c)  Note, That  a   court  leet.may  be  forfeited  by  non 
user.  8  Hawk.  7dL  Jndr.  14, 15. 
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1765.      ^^^^^  ^y  ^^^*i^  ieputy-dtewArd.    Therefore  it  may  be 

HEjc'     |>nmrmftf  that  there  haift  been  ftomegmnt,  fturre^der,  for* 

y^  feiture  or  assignment /^om  the  town  /d  MM:  or  tom^ 

Vice-chan-  ^^'^S  of  thd  like  kind :  and  we  cannot  th^srefope  presume 

cellDr  kcof^^y  ^^  ^^  ^^  ^^^^  ^^^^  '"  ^^®  TOWN. 

c^}^,         ^ut  i/thi^  presumption  was  not  to'  strong  upon  such  a 
BainG£«    }H}S8e^sion ;  yet  litM  could  we  say,  that  the  uniTersity 
nave  nsarptd^  fmncbise  which  does  not  appear  to  be  in 
any  one  else? 

However,  1  do  toot  think  it  material,  **  whether  the 
**  university  kate  a  right  to  a  cduH^ltet^  or  not "  For 
they  have  a  right  to  such  an  officer  as  a  high  stew- 
ard, with  a  itipefuHwn  :  and  he  has  a  right  to  come  here 
.  for  tliis  writ,  this  great  prerogative  writ  of  mandamm^ 
J[a  remedy  Which  turns  more,  in  m^  opinion,  upmprificu 
pic  than  upoa  precedent;)  and  we  on^t  to  grant  it,  because 
tliere  is  no  other  adequate  remedy. 

The  ojflce  of  high  steward  appears  to  have  been  of  two 
hundred  and  forty  yeans  standmg:  and  the  greatest  men 
appear  to  have  been  chosen  into  it.  If  the  Earl  of  //tfrrf. 
tcicke  has  beta  now  duly  and  regularly  elected  into 
f  1661  Jit,  he  ought  to  have  a  mnndarmn  to  admit  him  to  bis 
rtAt. 

The  tiext  question  then  Is,  *•  whether  Lord  Harchtkke 
**  was  regularly  tlecUd,  and  had  a  majority  of  voices  in  the 
«*  regent-house." 

Ad  to  the  mode  of  election— It  to  objected  '•  that  he 

^  ought,  by  the  statutes  of  Queen  l&litJbrth^  to  have  be« 

**  chosen  a«  the  vice-chancellor  is  chosen." 

But  this  seems  to  be  nn  <i)^r-thougfat    The  fHmphcets 

•    all  voted  in  a  different  manner  ftom  that  in  vrbicb  a  vice- 

chalKrellor  is  elected ;  namely,  by  u  grace :  and  they  made 

no  objection  to  the  mode  of  election,  at  the  time  mhen  Mey 

^  gave  their  voles,  though  they  ilo  ol^et  to  it  i^oet. 

[Ante,  1 650.1     '^  '^  ^^^  concurrence  and  acceptance  of  the  university  that 

give  Xheforci  to  the  charter  ot  the  trown.    Atid  they  may 

ftake  and  accept  the  body  t/f  statutes  or  ixide  of  laws, 

n^qHiraiefynhA  distihctfy  c  they  are  net  boufid  tt»  tike  mtt,  or 

ijleave  alL    And  itappeawitiut they  herefwve  infnct'Aoue 

Usb:  for  they  have  always  chosen  ikn  office  (their  high 

Vteward)  by  tvay  of  grace*    1  do  ttot  thinlc  that  this 

mperior  office  of  high  ^rcttardifkip  is  included  in  thia  statute, 

which  begins  With 'spccityitig  persona  cf  tnudi  jnferierr 

/ank :  but  if  it  hadtcen  so,  we  couM  re*  btft  tivertniti- 

ed  an  usage  of  two  bmrdtedaTid  forty  yetfrs  «ftavding;ifpon 

^ords  of  this  statme  "whith  might  seem  <t>ntraTy  to-sttdi 

settled  -usage.      It  certainly  did  not  intend  to   r^feal 

the  old  customs  and  usages  of-'the  university,  except  in 

Yhbse  cases  where  Ibe  mnvenRyt;Aite  it,    Atid,  ttom 

filial  piety  to  my  alma  ttater^  fAft  flaoa  ^9(/bm  I  imd 
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the  honour  to  be  a  member  and  receive  my  education,)  I      1765. 
can  not  help  rejecting  the  attempt  to  overturn  such  an  au-       ^^^^ 
cient  usage^  with  the  utmost  indignation.         ^  ^^ 

As  to  the  declaration  of  the  proctors— I  think  it  iw-  Vice-chan- 
material  i  for  the  question  depends  not  upon  tluU,  but  upon  ceilor,&c.of 
tlie  real  msyority  of  legal  votes.  ^  Their  declaration  can-      ca*m-  ' 
not  alter  or  affect  that«    Jf  they  bad  mack  a  declaration;    bj^xqqs. 
^nd  even  i/*such  their  declaration  had  been  contrary  to 
the  truth  of  the  fair  and  real  right,  the  court  must  have 
taken  up  the  matter  upon  the  true  and  real  merits:  tor 
ti)e  right  to  the  office  attacfied  in  Lord  Hardwicke,  upon 
bis  having  a  majority  of  le|^l  votes.    The  jcircumstance 
of  tbere  being  **  no  declaration  atail/*  can  not  put  him  in  a 
worse  case  than  if  there  had  been  a  declaration  agaimt 
him,  a  non  placet  declaration.    If  be  bad  a  real  right,  this 
court  ought  to  give  activity  to  it :  and  the  omission  of  a  • 
declaration  by  the  proctors»  or  the  falsitu  of  it,  can  [    l662   ] 
not  affect  their  judgmetit  concerning  the  kgtdity  of  the 
right.  ^ 

^  He  then  expressed  his  sentiments  about  thef  oath  of 
secrecy^  which  though  it  had, been  much  discussed,  did 
not  perhaps  materially  concern  the  present  pointy  so  much 
HH  it  did  the  private  conscience  of  the  proctor:  and  he  (as 
Lord  Mansfield  had  before  done)  declared  "  that  such  an 
*<  oath  could  not  defend  the  taker  of  it  from  giving  evi'- 
**  den«e  before  a  court  of  justice^  even  if  it  were  neces- 
sary to  understand  it  in  a  stricter  sense  than  it  seemed  to 
«A«i»  to  import 

As  to  Mr*  Pitt's  vote— Tbere  is  a  general  commence- 
ment, and  a  special  one.  ''  Indpe  magister/"  is  what 
makes  the  commencement  of  the  right  to  the  degree,  in 
ioth  cases:  he  thereby  commences  master  of  arts.  The 
difference  between  the  degree  by  roval  mandate,  and  the  or^^ 
dinavy  degree  is,  that  an  ordinary  graduate  commences  at 
thi^ general  commencement;  one  under  royal  mandat^ 
commences  upon  the  worda  **  incipe  magiUes^^  pronoun* 
ced  at  the  time. 

The  combination-paper  and  the  ordo  eenioritatis  evince 
.ibis  3  and  thelesive  ^  absence  consists  with  it,  and  con- 
firms it;  as  it  shews  that' he  was  then  considered  as 
a  timplUe  master  of  arts,  and  subject  to  the  oaks  of  that 
degree* 

He  therefore  commenced  compbtt  master  of  arts  by 
•the  word  *'  ineipe***  Consequently,  he  was  a  non^n^ent 
wiien  he  voted ;  and  therefore  his  vote  was  thrown  away^ 
and  of  no  v^idity. 

As  to  the  resumed  graces  and  the  *squire  6eai2fe»— The 
usage  is  sufficiently  proved ;  and  it  is  consistent  with  the 
statutes,  in  such  cases  as  are  not  particularly  provided 
for  by  them.    And  these  resumed  graces  do  not  at  all 
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1765.      appear  to  have  been  made  with  any  improper  view  or 

iiKx        dciisHrOrvrMh^ny  Tehtion  to  the  occasion  of  this  election. 

^    y-!     \       Therefore  Lord  Hardwicke  bad  a  majority  of  I^l 

cellor^aof     It  follows  that  we  caight  to  grant  the  mandamus  in  the 
Cam*       manner  it  mz^  originally  prayed;  tit.  a  mandamus  to  be 
BKiDGR.    directed  lo  the  keepers  of  the  common  seal  ot  the  univer- 
sity, commanding  and  requiring  them  to  put  and  affix  tlie 
*"  common  seal  of  the  said  university  to  the  diploma  or  in- 

strument appointing  the  Earl  of  ffurrifirfcfte  high  steward 
of  the  university,  pursuant  to  the  tenor  of  the  grace  passed 
in  senate  on  thedOtb  o{ March  last 

f   1663   J  Mr.  Justice  Yates  and  Mr.  Justice  Astok  were 

unanimously  of  opinion  with  Lord  Mansfield  and  Mr. 
Justice  Wilmot/'  that  a  mandamus  ought  to  go;  and 
**  that  it  ought  to  be  directed  to  the  keepers  of  the  univer- 
^*  sity-seal,  commanding  them  to  affix  it  to  the  diploma  of 
*'  Lord  Hardmidte's  appointment  to  the  office  of  high- 
•*  steward."  • 

[Ante  16SS.1  They  delivered  their  opinions  at  large ;  and  founded 
them  upon  the  like  reasoning  as  has  been  already- 
expressed.  They  agreed,  that  the  question  turned  upon 
t\yereal  merits  of  the  election:  not  upon  tho.  declaration  of  s 
the  proctors.  They  agreed  aho,  that  Mr.  Pitt  voted  in  the 
wrong  house ;  his  five  y^rs  being  expired :  for  that,  being 
an  honorary  graduate,  by  royal  mandate^  he  commenced 
mastsr  of  arts  upon  the  vice-chancellor's  saying  "  indpe 
••  mdgister"  i.  e.  from  the  time  of  inauguration,  and  before 
the  general  commencement;  whereas  ordinary,  regular 
graduates  do  not  commence  so,  till  the  general  com- 
mencement. And  hrsduty  commenced  with  his  degree. 
They  also  agreed,  that  Lord  Hardtvicke  appeared  to  have 
a  clear  right ;  and  that  all  the  objections  to  it  were  suf- 
ficiently answered :  and  if  he  had  a  right,  he  certainly 
ought  to  have  a  r^me^y.  And  Mr.  Justice  ^cfon  men- 
tioned the  case  of  the  King  against  Dr.  Bland, proioit  of 
Eton,  Mich.  1740.  14  G.  2.  B.  R.  who  was  commanded 
by  a  mandamus  to  affix  the  college-seal  to  a  preisentation 
by  the  fellows  to  a  vicarage.  Mr.  Justice  Yatet  inclined 
dto  think  that  the  university  appeared  to  have  the  court- 

[iBle,  1656.](fJwt.  And  he  held,  that  an  old  corporation,  who  accept  a 
A  iTftv  charter,  may  still  act  under  their  former  charter,  or  un- 
lider  prescriptive  usage. 

Lord  MAK8FiEi.i)-*Let  the  rule  be  taken  iu  tba 
manner  we  have  directed. 
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PiLLAHs  and  Ro9fi  viT^«  Van  Mierop  and  Hopkins.  Toeedav.soth 

ON  Fridai/  25thof  JcwMory  last,  Mr.  Attorney  General  Arandertak. 
Norton,  on  behalf  of  the  plaintiffs,  moved  for  a  n^w  in^^  to  hpnour 
'trial,     t^e  moved  it  as  upon  a  verdict  against  evidence :  a  bill  of  ex- 
the  substance  of  which  evidence  was  as  follows.  J^«ns»» » 

One  White,  a  merchant  in  Ireland^  desired  to  draw  upon  J^»nff  "poa 
the  plaintiffs,  who  were  merchants  at  Rotterdam  in  Hoi-  onderufinr. 
iand^  for  8001.  payable  to  one  Clifford ;  and  proposed  to  [See  6  Vet.  9. 
^ive  them  credit   upon  a  good  bouse  in  Londoti,  for  3  ^'es*  jua. 
their  reimbursement ;  or  any  other  method  of  reimburse-  JJ^^  ^c«.U8. 
ment.  y  Dam.  351. 

The  plaintiffs,  in  answer,  desired  a  confirmed  credit  r    |ggA    I 
upon  a  bouse  of  rank  in  London;  as  the  condition  of  their  x  East.  loi. 
accepting  the  bill.     White  names  the  house  of  thedefen-  4  East,  ss.' 
dants»£r$  this  house  of  rank ;  and  offers  credit  upon  them,  t  East  SS7- 
Whereupon  the  plaintiffs  honoured  the  draught,  and  P<^d  ^^  '"•'«»• 
the  money;  and  then  w£pte  to  the  <lefendauts  Van  Mierop  IS^nj^f 
and  Hopkim,  merchants  in  London,  (to  whom  White  also  deckien^nthii 
wrote,  iabout  thejanoe  tinle;)  desiring  to  know  '*  whether  case  wasttie 
"  they  wfTuld  accept  such  bills  as  they,  the  plaintiffs,  «»««»*  ^h»^h 
•*  should  in  abouta  month's  time  draw  upon  the  skid  ^a»[Jj®^'|^7*y 
•*  Mierop' s  and  Hopkins' $  house  ITere  in  London,  for  8001.  odeSTu/be*' 
**  upon  the  oredit  of  White*':*  v^ndtbey,  having  received  sufficient] 
their  assent,  accordingly  dre\v  upon  the  defendants.    In 
the  interim  While  failed  before  their  draught  came  to'^ 
Jiand,  or  vyas  even  drawn :  and  the  defendants  gave  notice 
of  it  to  the  plaintiffs,  nnd  forbid  their  drawing  upon  them.  * 
Which  they,  nevertheless,  did :  and  therefore  the  defen- 
dants r^useJ  to  pay  their  bills. 

On  the  trial,  a  verdict  was  found  for  the  defendants. 
^     Upon  shewing- cause,  on  Monday  11th  February  last,  it 
turned  upon  the  several  letters  that  had  respectively  pas- 
sed between  the  plaintifis,  and  defendants,  and  White. 
The  letters  were  read:  1st.  Those  ♦  from  White  and  Co.  ♦  DAted  isth  " 
in  Ireland,  to  the  plaintiffs  in  Holland;  (by  which  it  ap-  ^^-  ^^®*' 
peared  that  Piilans  and  Rose  had  then  accepted  the 
bilUt  drawn  upon  them  by  White,  payable  to  Clifford ;) 
then  those  of  the  plaintiffs  to  the  defendmiis;  and  also 
Whitest  to  the  defendants;  then  those  of  the  defendants  to 
the  plaintiffs^  f  agreeing  to  honour  tjieir  bill  drawn  on  f  Dated  19th 
account  of  White,-  the  letter  from  the  defendants  to  the  ^^^^t  17^^ 
plaiatitrs,  informing  them  "  that  White  had  stopt  pay- 
"  ment,"  desiring  them  not  to  draw,  as  they  could  not  ac- 
cept their  draught ;  and  lastly,  that  which  the  plaintiffs 
ly rote  .to  the  defendants,/'  that  they  Uu)uld  draw  on  them, 
"  holding  them  not  to  be  at  liberty  to  withdraw  Jrom  their 
**  engagement^ 

Tuc;  Cov2(S£i«  for  the  defendants  were  Mr*  Ser^* 
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1765.     J^"^  ^^If  ^^^  ^'*  ^^^^c€.    They  observed  that  the 
piLLANS    pic^ii^tiffs  had  g^ven  credit  to  tVkiie^  above  a  voODthhfJhre 
and  R08S   ^^^  defendants  had  agreed  to  accept  their  draught.    For 
^  it  appears  by  W'Ai/e  a  letter  of  16th  Fehruanf  mn^  that 

yj^^       Pillatts  and  JBo^e  Afld  then  actually  accepted  Clifford's  bills ; 
Misaop  &  ^"^^  ^^'^  Mierop  and  Hopkins  did  not  agree  to  hononrfArrr 
HOPKINS,  draughts//// lyth  of  MflrcA  176^.    Therefore  the  conside- 
ration w^spast  and  done>  before  their  promise  was  made. 
And  they  argued»  and  principally  insisted,  that  for  one 
man  to  undertake  *Hopay  another  man's  debt^  "  was  a  void 
L    \6o6    3  undertaking ;  unless  there  was  wme  consideration  for  such 
undertaking :  and  that  a  mere  general  promise,  without 
benefit  to  the  promiser,  or  loss  to  the  promisee,  was  a 
nudum  pactum.    And  they  cited  1  Bulitr.  l^O/Thomer  v. 
Field.    Dyern^.pl.^\.  Hunt  X.  Bate.    3  Fei^i.  W4,  M5. 
Cecil et  at  v.  Earlof  Salisburff.    1  Ho.  Abr.  11.  p/.  l.leher 
Q.  **  Consideration  executed."  Telv.  40, 41 .  and  8  Sirange^ 
933.     Hayes  v.  Warren;  where  a  pa^  consideration  was 
♦  Sec  like-     holden  insufficient  to  raise  an  assumpsit.* 
l$^if*^i^  The  counsel  for  the  plaintiffc  wercMr.  Attor- 

'  •  '  *  ney  General,  Mr.  Walker  and  Mr.  Dunning.  They  denied 
this  to  be  a  past  consideration ;  and  insisted,  that  the 
liberty  given  to  the  plaintiffs,  •*  to  draw  upon  u  confirmed 
**  house  in  London^*  (which  was  prior  to  the  undertaking 
by  the  defendants,)  was  the  consideration  of  the  credit  given 
by  the  ptaintiffio  White's  draughts;  and  that  this  was  a 
good  and  sufficient  consideration  for  tbe  undertaking  made 
by  the  defendants.  It  relates  back,  to  the  origins!  trans- 
action. 

If  any  one  promises  to  pay  for  goods  delivered  to  a 
third  person ;  such  promise,  neing  in  writing,  is  a  good 
one.  And  here  White  had  bad  8001.  from  the  plaintiffs, 
upon  this  assurance:  and  the  defendants  undertake  in» 
wrking^  in  pursuance  and  completion  of  this  original 
assurance,  to  be  answerable  for  While's  rehnbursing  tbe 
plaintiffs.  And  a  promise  in  writing,  is  out  of  the 
statute. 

This  case  does  not  fall  within  those  that  have  been 
cited :  for  Van  Mierop  and  Hopkins  had  made  themselves 
originally  liable.  An  ex  post  facto  event  cannot  alter  tbe 
nature  of  an  original  promise.  Their  original  promise 
made  them  liable,  and  bound  them.  And  tney  are 
obliged,  both  by  law,  and  in  honour  and  honesty,  to 
perform  it. 

It  is  a  mercantile  transaction :  and  it  must  be  consi- 
dered, upon  the  whole  of  it,  as  an  admittance  "  that  tbe 
*'  defendants  either  had  or  soon  would  have  sflTects  of 
**  H'Aire'f  in' their  hands."* 

Lord  MAKSFXELD-r-Tbe  objection  is,  "  that  tbe 
••  letter  whereby  Fan  Mierop  and  Hopkins  undertake  to 
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^  hdnoar  the  plaiotiflfs  bilk,  is  nudum  pacttim.'*    The      17^5. 
other  side  deny  it,  pillam 

This  18  the  only  question,  here.  m^  i^o^^ 

But  this  is  quite  diSereut  from  what  passed  at  the         y^ 
trial:  the  nudum  pactum  was  not  mentioned  at  thai  time.       yj^^ 
The  grdunds*  it^as  argued  upon  there^  were,  lat.  That  i^xsftop  & 
this  imported  to  be  a  cnrait  given  to  PiUant  and  Roh^  in    uopKivs.    i^^^ 
prospect  of  a  fuiure  credit  to  be  given  by  ibem  to  White ;  '     U  S 

and  that  this  cretlit  might  well  be  counteijmanded  before  l3  \[ 

the  advancement  of  any  money :  and  thir'is  so.    5Mly.  Ll^ 

That  there  was  eifmud;  for  that  f^an  Mierop  and  Hop»  "x: 

ki/fs  had  reason  to  think  that  White  had  tent  goods  to 
Fii&ufiand  Rose;  whereas  this  was  a  mere  lending  rf 
credit.  3dly«  That  if  Pillans  and  Rose  had  received 
goods  from  White^  and  retained  them,  till  he  failed,  the 
defendant's  undertaking  was  revocable. 

I  was  then  of  opinion,  that  Fan  Mier^  and  Hopkim  [5  East  518.] 
were  bound  by  their  letter;  unless  there  was  some  fraud 
upon  them :  for  that  they  bad  enga^  under  their  bands, 
in  a  mereaniile  irunsactiont  **  to  give  credit  for  Pillans 
*'  and  Rose's  reimbursement  J*  Am  I  did  not  see  it  to  be 
future,  as  had  been  objected:  nor  did  I  see  any /romj. 
And  nothing  was  then  urged  about  its  being  nudum 
pactum. 

i  have  no  idea,  that  promises  **  for  the  debt  of  another,^* 
are  applicable  to  the  present  case.. 

Tuts  is  (as  Mr.  nalker  said)  a  mercantile  transaction; 
and  it  depends  upon  these  letters  from  merchant  to  mer- 
chant about  honouring  biUs^o  such  an  amount:  a^d  this 
credit  is  giveq  upon  a  supposition  *'  that  the  person  who 
**  is  to  draw  upon  the  undertakers  within  a  certain  time, 
**  hoM  goads  in  bis  bauds,  or  nill  have  them."  Here, 
FUians  and  jRosr  trusted  to  this  undertaking :  and  there 
is  no  fraud.  Therefore  it  is  (|uite  upon  another  founda^ 
Hon  than  that  of  a  nisked  promise  from  one,  "  to  pay  the 
••  debt  of  another." 

Mr.  Justice  Wilvot— I  own,  the  want  of  con« 
sklefmtioQ,  at  /intf   occurred  to.  me.     But  I  noes  am 
satisfied,,  that  this  case  has  nothing  to  do  with  the  cases 
of  «indiertakiugs  by  one  **  to  pay  the  debt  of  another.''  In 
those  caaes,  it  is  settled,  *«  that  where  the  consideration  is 
**  past,  the  action  will  not  lie:*'  and  yet  this  seems  a  hard 
case.    The  mere  promise  **  to  pay  the  debt  of  aiiother,"  ^ 
without  «jvy  connderation  at  all,  is  nudum  pactum :  but  I 
vthe  kast.  spark  of  a^  cpnsideratioii  ^  will  t^  ||i*ffi|^i^n^ '  ii:< 
seems  almost  implie3,'that  there^muBt  be  wme  oonsi^-^ 
^leratioa:  but  i/tbere  be  none  at  all,  it  ie  a  nudum  pactum. 
The  statute  must  mean  sudi  a  special  promise  as  would 
iMve  Boitportedaii  aotiOB, 

0 
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itSS.         ^^^  ^^'  ^^^^  1st  out  of  die  present  case.    So  also;  I  thii)!;^ 
iM  LJ.AN8    ^^  ^''  ^^^  prec€d^  correspondence.  j 

and  ROSE       *^^  '*^^  ^"  *  narrow  compass. 

^^  WViiVe,  Pilldns  and  iZose,  and  Fii n  Mkrap  and  Hopkins 

^^^  bad  all  a  correspondence  together:  they  have  intercourse 
MiEftot  j^  together,  mutually,  in  mercantile  transactions.  Piltans 
HOPKINS.  *^^  ^^^  write  to  f^an  Mierop  and  Hopkins^  to  know 
"  whether  they  will  honour  their  draughts  for  8001.  in 
**  about  a  month's  time."  They  say,"  they  mil"  Now 
it  strikes  me  (as  Mr.  Walker  said)  that  it  admits  **  that 
*•  they  either  have  assets  or  effects  of  White's  in  their 
•'  hands,"  or  **  that  fhey  have  credit  upon  him."  Now 
bj/  this  undertakiffg  of  a  good  house  in  London,  and  relying 
vpon  itf  they  are  deluded  and  diverted  from  using  any 
legal  diligence  to  pursue  White^  or  even  not  to  part  with 
any  effects  of  his  which  they  might  have  in  their  hands 
I'herefbre  this  seems  to  be  an  irrevocable  undertaking  by 
Van  Mierop  and  Hopkins:  and  they  ought  to  be  bound 
by  it    Consequently,  there  ought  to  be  a  new  trial. 

Lord  Manspibld—A  letter  of  credit  may  be 
given  as  well  for  money  already  advanced,  as  for  money 
to  be  advanced  in  future. 

Let  it  be  argued  again  the  next  term :  and  you  shall 
have  the  opinion  of  the  whole  court 

Utterius  Concilium. 
Yesterday,  this  matter  accordingly  came  on  again ;  and 
was  argued  by  Mr.  Wallace^  for  the  defendants ;   and  by 
the  same  counsel  as  argued  last  term,  for  the  plaintiffs. 

The  latter  repeated  and#enforced  their  ai^uraents. 
They  said  the  consideration  moved  from  White  to  the 
defendants ;  not  from  the  plaintiffs  Pillans  and  Rose^  to 
the  defendants :  and  as  the  defendants  have  undertaken 
for  White,  they  can  not  revoke  or  retract  their  engage- 
ment 

This  case  is  not  like  the  cases  cited:  some  of  which 
are  strange  cases,  and  not  founded  on  solid  or  sufficient 
reasons :  and  in  others  of  them,  there  was  no  meritorious 
consideration  at  alh  And  Mr.  ffW&rr  cited  Hardres  71. 
Reynolds  v.  Prosser;  where  the  consideration  was  ad- 
judfged  sufficient,  notwithstanding  all  the  reasoning  of 
Sir  Thomas  Hardres,  and  all  the  cases  cited  by  biro. 
That  was  an  assumpsit  by  a  stranger,  in  consideration  that 
the  plaintiff  would  forbear  to  prosecute  Lord  Abergavenny 
upon  a  judgment,  in  the  name  of  the  original  plaintiff^ 
by  virtue  of  a  letter  of  attorney  "  to  receive  it  to  his  own 
"  use." 
r  1668  1  Serjeant  Davy  was  heard,  this  morning,  on  behalf 
^  ^  of  the  defendants;   and  urged,  that  the  plaintiffs  gave 

credit  to  White^  upon  his  promising  to  reimburse 
them :  and  he  said,  there  was  a  fraudulent  concealment 
of  facts. 
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WniTE's/fn^  letter  could  have  no  influence  on  the      1755. 
plaintiffs.    For  they  afterwards  desired  a  confirmed  credit   p.T  r .  ns 
upon  a  house  of  rank  in  London:  so  that  they  did  not        1 
rely  on  Whites  first  letter  which  offered  credit  on  , the   *°^^*^^p* 
defendants,  or  any  otner  method  of  xeimbursement.    And  ' 

nothing  had  ^A^/*  passed  between  TVh ite  ^nd  the  defen-     ierop  & 
dants.    For  the  first  letter  between  them  was  on   the  ^^T^^f^^ 
16th  of  February  (a  fortnight  after:)  and  then  the  defen-  ^^^P^'***- 
dauts  were  deceived  into  a  false  opinion  '^  that  it  was  for 
"  3,  future  credit,  and  not  to  secure  a  past  acceptance  of  ' 

"  Whitens  bills  by  the  plaintiffs."  And  this  cbncealment 
of  circumstances  is  sufficient  to  vitiate  the  contract.  The 
plaintiffs  had  accepted  a  bill  0^8001.  of  Whites^  Tifort^ 
night  before  the  defendant's  letter  of  16th  February: 
which  bill  the  plaintiffs  bad  accepted  upon  assurance  of* 
credit  on  a  house  in  London^  to  reimburse  them.  And 
this  transaction  was  fraudukfitlu  concealed^  both  by 
White  and  the'ptaintiffs,  from  the  defendants.  If  this  had 
been  disclosed,  the  defendants  would  hs^ve  plainly  seen 
**  that  the  plaintiffs  dotibted  of  ^Ai^e'«  sufficiency;**  by 
their  veqwinDg further  security  for  his  already  contracted 
debt 

All  letters  of  credit  relate  to  future  credit;   not  to  ' 
debts  be/ore  incurred ;  nor  can  the  advancer  of  money 
thereupon,  include  an  old  debt  before  incurred. 

A  bill  can  not  be  accepted  before  it  is  drawn.  This  is 
only  a  promise  to  accept:  for  it  is  onlt/  a  promise  "  to 
''  honour  the  bill;  not  a  promise  "  to  pay  it.*' 

A  promise  *' to  pay  a  patf  debt  of  another  person'*  is 
void  at  common  law,  for  want  of  consideration:  unless 
'  there  be  at  least  an  implied  promise  from  the  debtee  **  to 
'*  forbear  suing  the  original  debtor."  But  here  was  a 
debtclearly  contracted  by  White  with  the  plaintiffs  on  the 
credit  of  White:  and  there  is  no  promise  from  the  plain- 
tiffs "  to  forbear  suing  White^  A  wwftc J  promise  is  a  void 
promise:  the  consideration  must  be  executory^  ikot  past 
or  executed. 

Lord  Mansfield  asked,  if  any  case  could  be 
found,  where  the  undertaking  bolden  to  be  a  nudum  pac- 
turn  was  in  writing. 

Serjeant  Davy^It  was  ancierUljf  doubted  "  whether  a  f    1 669  1 
'*  tvnV/^ii  acceptance  of  a  bill  of  exchange  was  binding, 
**  for  want  of  consideration.^'    It  is  so  said,  somewhere 
iu  Lutwyche. 

Lord  M^KSFiELD^This  is  a  matter  of  great 
consequence  to  trade  and  commerce,  in  every  light 

If  there  wasany  kind  oi fraud  in  this  transaction,  the 
collusion  and  mala  fides  would  have  vacated  the  contract. 
But  from  these  letters,  it  seems  to  me  clear,  that  there 
"WSiBnone.    The  first  proposal  from  White,  was  "  to  reim-^ 
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1765,      **  burse  th6  plaintiffs  by  a  remittance,  or  by  crediton  the 

piLLAiis    "  boi»C  of  ran  Mierop:**  this  was  the  alternative  he  pro- 

and  A06E    po^-    Theplaintiffs  chose  the  /a//fr.    Both   the  plain- 

y^  tiffs  and  ffkite  wrote  to  Fan  Mierop^Bd  company.   They 

VAK       answered^Hhat  they  would Aoitour the  plaintiffs*draa^hts. 

MiERop  ft  So  that  the  defendants  assent  to  the  proposal  made  by 

HOPK I K  8.   ^^^^»  ^^  ratify  it.    A  nd  it  does  not  seem  at  all  that  the 

[iBotin.  5$5*,]  plaintifi«  then  doubted'  of  White*$  sufficiency,  or  meant 

to  conceal  any  thing  from  the  defendants. 

If  ther^be  no  fraud,  it  is  a  mere  question  of /air.   The 
lawoffiiercAa7irs,and  the  law  df  the  land^  is  the  same :  a 
1  witness  can  not  be  admitted,  to  prove  the  law   of  mer- 
[15  yia.S59.j  chants.    We  must  consider  it  as  a  point  of  law.    A  nudum 
paeiam  does  not  exist,  in  the  usage  and  law  of  merchapts. 
P     I  take  it,  that  the  ancient  notion  about  the  want  of  con- 
sideration  was  for  the  sake  of  evidence  only :  for  when  it 
'kZ/i^uf*^  t^/XM^iA  reduced  into  writings  asin  covenants,  specialties,  bonds, 
//A  3/^f^e,*^   ^&c.  ♦  there  was  no  objection  to  the  want  of  consideration. 
V*  1^39. '       And  the  statute  of  frauds  proceeded  upon  the  same  prin- 
ciple. 

In  commercial  cases  amongst  merchants,  the  want  of 
consideration  is  nor  an  objection. 

This  is  just  the  same  thing  as  if  White  had  drawn  on 
Fan  Miepop  and  Hopkins,  payable  to  the  plamtiffs :  it 
had  been  nothing  to  the  plaintiffs,  whether  Fan  Mierop 
and  Co.  had  ejects  of  Whitest  in  their  hands,  or  not ;  if 
they  had  aceepttd  his  hilt.  And  this  amounts  to  the  same 
•     thing:— "I  will  give  the  bill  due  honour,**  is,  in  effect, 
i*/*L iMi  ^^^V^^^'S '*•    ^^^  ^^^ agrees  that  he  will  do  the  formal 
J  part,  the  law  looks  upon  it  (in  the  case  of  an  acceptance 
of  a  bill)  as  if  actually  dow.    This  is  an  engagement  **  to 
**  accept  the  bill,  if  there  was  a  necessity  to  accept  it; 
"  and  to  pay  it,  when  due  :**  and  they  roi^M  hot  aflemurds 
r   1670   ^retract.    It  would  be  very  destructive  to  trade,  and  to 
trust  in  commercial  dealing,  if  they  could.    There  waa 
noticing  of  nudum  pactum  mentioned  to  the  Jury;  nor 
was  it,  I  dare  say,  at  all  in  thw  idea  or  contemplation. 
I  think  the  point  oXlaw  is  with  the  plaintiffs. 
[1  Bast  104.  Mr.  Justice  Wilmot— The  question  is,  "  whe- 

^}  **  ther  this  action  can  be  supported,  upon  the  breach  of 

*•  this  agreement.** 

I  can  find  none  of  those  cases  that  go  upon  its  being 
nudum  pactum,  that  are  in  writing ;  they  are  all,  upon 
parol. 

I  have  traced  this  matter  of  the  nudum  pactum  j  and  it 

is  very  curious. 

[\  y***  1^6 1       ^^  ^^^^^  explained  the  principle  of  an  agreement  being 

^*    ^     looked  upon  as  a  nudum  pactum :  and  bow  the  notion  Of 

a  nudum  pactum  first  came  iuto  our  law.    He  said,  it  waa 

echoed  from  the  civU  law  >-**  Ex  nudo  pacto  non  oritur 
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•'  actio.**    Fiftnius  gives  the  reason,  in  LUk  S»  T^  De      1765, 
obligationibus,  4x0  edition^  596'  If  by  stipulation^  {uA  d    pu^^^^ 
fortioru  if  by  wrUing^)(d)  it  wa9  good  withota  consideration.    ^^^  ^^^^^ 
There  was  no  radical  defect  in  the  contract,  for  want  cyf        .^^ 
consideration.    But  it  was  made  requisite,  in  order  to  put  ^^jkboy   & 
people  upon  attention  and  reflection,  and  to  prerent  nQftKn^i^ 
obscurity    and   uncertainty:  and  in  that  view,  either 
writing  or  certain  formalities  were  required,    idem,  on 
JusiiHian]  4to  Edit.  614. 

I'herefore  it  was  intended  asa  guard  agranst  rash  incon- 
siderate declarations :  but  if  an  undertaking  was  entered 
inio  upon  deliberation  and  reflection^  it  had  activity;  and 
such  promises  were  binding.  Both  Grotius  and  ruffen^ 
di)T§^  hold  them  obligatory  by  the  law  of  nations.  Gro^. 
Lib.2.  c.n.De  Promissis.  Buffeud.  Lib.  3.  c.  5.  .They 
are  morally  good  ;  and  only  require  ascertainments  There* 
fore  there  is  no  reason  to  extend  the  principle,  or  carry  it 
further. 

There  wouid  have  been  no  doubt  upon  the  present  case, 
according  to  the  Roman  law  ;  because  here  is  both  sti" 
pulatxon  (in  the  express  Roman  form)  and  wtiting. 

Bracton  (who  wrote  *  Temp.  Hen,  3.)  is  the  first  of  our  «SubQllinia 
lawyers  that  mention  this.     His  writings  interweave  a  tempora 
great  many  things  out  of  the  Roman  law.    In  hia  third  regit  H.  3- 
.  book,  Cap.  I.  De  Aetionibus,    he  distinguishes  between 
tfoked  and  chathcd  contracts.    He  says  that  *^  obligatio  est 
^  mater  actiunis;*  and  that  it  may  arise  ex  contractu^ 
mmltis  modis ;  sicut  ex  conventione^  Sfc.  sicut  sunt  pacta^  con^ 
venta^  que  nuda  sunt  aHquando,  aliquando  vestita^  ifc.  tsc* 

Our  osPM  lawyers  have  adopted  exactly  the  same  idea  f  \(yj\     1 
as  the  Roman  law.    ^Plowden,  308.  b.  in  the  case  of  •*  t|||,  proba- 
Sheryngton  andPledal  v.  Strotton  and  others^  mentions  it :  blv  wat  ^ 
and  no  one  contradicted  it    He  lays  down  the  distinc**  piowdcn't 
tlon  between  contracts  or  agreements    in  uords  (which  meni^^^l'wp- 
are  more  base,)  and  contracts  or  agreements  in  wrUing^  p(ne,*heifas 
(which  are  more   high,)  and  puts  the  distinction  upon  biipwilf  tbas 
the  wmt  of  deliberation  in  the  former  case,  and  the  full  ■PP'2?.^^  ^* 
exercise  of  it  in  the  latter.    His  words  are  the  marrow  x«imie  who 
of  what  the  Roman  lawyers  had  said.  '*  Wor^s  pass  from  „^ii  f^^\^ 
**  men  Vgktly:'*  but  where  the  agreement  la  made  by  deteadaoif . 
deed,  there  is  more  stay :  tfclfc.    For,  first,  there  is  l^e. 
4pc.  And,  thirdly,  he  deiiv^^  the  writing  at  bis  deed, 
*'  The^fafiocty  ofthedeed  is  a  ceremony  in  law,  signi* 
^  fying  fuUy  his  good  will  that  the  thing  in  the  deed 
^  should  pass  from  him  who  made  the  deed,   to  the 
*^  other.    And  therefore  a  deed,  which  must  neccsBsarily 

-^^^"— "^^  m    -r  I    ■  1    I    I     I.I  ■_    . i^M_,_W_miTT~~ 

{d)  Tbia  waa  denied  by  Baron  E^re  in  Cam.  Saw.  Uov. 
97i  1776 ;  and  ao  it  was  by  all  except  the  Ch.  Bar. 
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1765.  ''  ^  made  upon  great  thought  and  deliberation,  shall 
PiLLANS  **  ^'^^  without  regard  to  the  consideration." 
and  B08£  "^^^  voidness  of  the  consideration  is  the  same^  in  reality, 
y^  in  both  cases:  the  reaion  of  adopting  the  rule  was  the 
MIEROP&  ^^^*  1°  both  cases;  though  there  is  a  difference  in  the 
uopjciN.  ^^'^^"^^'^^  required  by  each  law.  But  no  inefficacy  arises 
mertly  from  the  naked  promise. 

Therefore,  if  it  stood  only  upon  the  naked  promise, 
itH  being,  in  this  case,  reduced  into  writing,  is  a  sufficient, 
guard agaitifi  surprize;  and  therefore  the  rule  oi  nudum 
paehun  does  not  apply  in  the  present  case. 

I  cannot  find,  that  a  nudum  pactum  evidenced  by  writ' 
ing  has  been  ever    holden  bad :  and  I  should  think  it 

fTOd;  though,  where  it   is  mereiy  verbal,  it  is  bad;  yet 
give  no  opinion   for  its  being' good,  a/crays,  when  in 
writing,  {e) 

Many  of  tlie  old  csises  are  strange  and  absurd :  so  also 
are  some  of  the  modern  ones ;  particularly,  that  of  Hayes 
•  V.  9  Sir       V.  Warren^ 
J.  S.  983. 

I  have  a  very  full  note  of  this  caie.  The  reagon  of  the  revemi  of  the  jodfinent 
was,  «*  that  it  did  not  appear  bj  the  declarattoo,  to  be  either  fur  the  benefit,  or  at 
"  the  request  of  the  defendant." 

It  is  now  settled,  **  that  where  the  act  is  done  at  the 
"  f^jwM^  of  the  person  promising,  it  will  be  a  sufficient 
"  foundation  to  graft  the  promise  upon." 

\^   1672    J     In  another  instance,  the  strictness   has  been  relaxed  t 

f  Church  and  as  for  instance,    f  burying  a   z6x\\  or  t  curing  a  son; 

^•^^ilT^'^V***'  the  considerations  were  both  past;  and  yet  holden  good. 

Rara!e60.^  It  has  been  melting  down  into  common  sense,  of  late 

^  V.  s  Leon,   times. 

111.  However,  I  do  here  see  a  consideration.    If  it  be  a 

departure  from  any  rights  it  will  he  sufficient  to  grant  a 
verbal  promise  upon.  Now  here.  White,  living  in  Ireland, 
writes  to  the  plaintiffs  **  to  honour  his  draught  for  8001. 

4  For.bettreen  ''  ipayable  ten  weeks  after.'*    The  plaintiffs  agree  to  it, 

Ireland  and     on    condition    that    they    be  made   safe  at  all  events. 

Holland,  each  ffhife^  offers  good   credit  on  a    house  in  London ,'  and 

mSS"^°*  draws:  and  the  plaintiffs  accept  bis  draught.  Then 
White  writes  to  them,  **  to  draw  on  Fan  Mierop  and 
"  Hopkins  .•"  To  whom  the  piaintifis  write, "  to  inquire 
**  if  they  will  honour  their  draught:  they  engage  **  that 
"  they  will."  This  transaction  has  prevetited^  stopt^  and 
disabled  the  plaintiffs  from  calling  upon  W/fite,  for  the 
performance  of  his  engagement  For,  Whitens  engage* 
ment  is  complied  with :  so  that  the  plaintiffs  could  not 


(e)  This  was  denied  by  the  judges  and  three  barons 
in  the  Exchequer  chamber,Ncw.  27th,  1776.  ^  ^^^^  ^^ 
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rail  upon  AiVn  for  this  security.    I  do  not  speak  of  the      17C5, 
money;  for,/WwRS  not  payable   till  aftwrtwo  usances    pilj^ans 
and  a  half.     But  the  plaiutijfa  were  prevtui^Al  from  call-  a^j  ^^^ 
ing  upon  Whit^.  fqr  a  peiibnnance  of  his  enfifageinent  y/ 

"  to  give  t\\p[a  credit  on  a  good  /louse  i/»  LohMoHj  for  re-  Mitm,  p  &; 
"  imhurseme.'ft  :**  so  that  here  is  a  good  consKleration.  ao^Ji^NS. 
The  law  does  not  weigh  the  quantum  of  tha,  cof)side:ra- 
tion.  The  suspension  of  the  plaintitiV  light  **  tO' call 
"  upon  tVhile  for  a  coaipliance  with  his  en^^agemeof  * 
is  sufficient  to  support  an  action ;  even  if  it  be  a  8U8« 
pension  of  the  right,  for  a  dajf  oni^i  or  for  ever  soiittic  a 
ti'nie. 

But  to  consider  this  as  a  commerrrW  case.  All  na* 
I  tions  ouglit  to  have  their  laws  conformable  to  t^ach 
other,  in  fi/cA  cases.  Fidts  sen>andae%t;  $impUcit*t$  fnris 
gentium  prarateat,  Hodierni  mores  are  such,  that  the  old 
notion  about  the  nudum  pactum  is  not  strictly  observed,  as 
a  rule. 

On  a  question  of  this  nature^  '*  whether  by  the  /nr  of 
^  nations,  such  an  engagement  as  this  shall  bind — : 
the  law  is  tojudge. 

'  The  true  reason  wkf  the  acceptance  of  a  bill  of  exchange 
shall  bind,  is  not  on  account  of  the  acceptor's  having  or 
being  supposed  to  have  effects  in  band;  but  for  the  con- 
venience of  trade  and  commerce.  Fmz^  est  servanda. 
An  acceptance  ybr  the  honour  of  the  drawer,  shall  bind 
the  acceptor :  so  shall  a  rer&n/ acceptance.  And  whether 
this  be  an  actual  acceptance,  or  an  agreement  to  accept, 
it  ought  equally  to  bind.  An  agreement  to  accept  a  bill  (^  iG?^  1 
**  to  be  drawn  in  future"  would  (as  it  seems  to  me)  by  [iEmX^  xoo.j 
connection  and  relation,  bind  on  account  of  the  ante*- 
cedent  relation.  And  I  see/ ho  difference  between 
its  being  before  or  ajier  the  bill  was  .drawn.  Here 
was  an  agreement  sufficient  to  bind  the  defendants  to 
pay  the  bill :  agreeing  *'  to  honour  it/*  is  agreeing  to 
pay  it. 

1  see  no  sort  of  fraud.  It  rather  seems  as  if  the  dc* 
fendants  had  effects  of  Whites  in  their  hands.  And  it 
does  not  appear  to  me,  thajt  the  defendants  would  hafe 
honoured  the  plaintiffs*  draughts,  even  though  tbey  had 
known  that  it  winsftiture  credit. 

But  whether  the  piaintiflis  or  the  defendants  had  jef- 
fects  of  White's  in  their  hands,  or  not ;  we  must  determine 
on  the  general  doctrine. 

And  I  am  of  opinion,  that  there  ought  to  be  a  new 
trial. 

Mr.  Justice  Yates  was  of  the  same  opinionr. 
He  said  it  was  a  case  of  great  consequence  to  commerce ; 
and  therefore  he  would  give  both  his  opinion  and  his 
reasons. 

Vol.  in.  D  d 
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176 J  The  arguments  on  the  side  of  the  defendants  t^roij-*- 

^te  in  its  heing  a  nudum  pactum,  and  therefore  void, 
\  "l^-       '•'his  depends  upon  two  questions, 
ana  ROSE       1st  Question— "  Whether  this  be  u  promise  without  a 
Mf  EirrP  &  "  consideration  ;'• 

HO  K  iw  ^^  Question— If  it  is,  then  "  whether  this  promise 
^  ,  "  shall  not  be  bindings  of  it'ielf,  without  an)r  considera* 
^     '      "  tion." 

Firstr— The  draught  drawn  by  fV/iite,  on  the  plaintiffs, 
payable  co  Clifford,  is.  tu)  part  of  the  consideration  of 
ihe  undertaking  by  the  defendants.  The  draught  pay- 
able to  Clijfford  is  never  mentioned  to  the  defendants-They. 
are  asked  **  whether  they  will  answer  a  draught  from 
'*  the  plaintiffs  uoon  them:'*  they  aiiawer  "  they  will 
''  honour  sueh  a  oraught  on/AtfiTi.'* 

Whether   the  defendants  had  or   bad  not  ^ects  qf\ 

^  iii(li4%Hl  ^^'^^^il  *"  their  bands,  is  immaterial. 

^^f/^  *  T.  z3^^      AwT*  dmnage  to  another,  or  smpension  or  forbearance, 

l^-     T.  Bernard,     ofbiB  right,  is  a   foundation  for  an  undertaking,  stnd 

\^  ^Ts^'    ^^"  "^*^®  it  binding;  though  no  actual  be(gkeJU  acibrue;^.  ta 

aL«L?.Bl.thefflrryttm/«rfa&f»^.  ' 

SIS.  4  Bait,        ^low  here,  the  promise  and  undertaking  of  the  de- 

461.]  fendants  did  occasion  a  possibility  of  loss  to  the  piaifi? 

I]    1674  ]  tiffs.    It  is  plain  that  the   plaintiffs  would  ru^  rely  on 

Whitens  assurance  o SLY  :  but  wroU  to,  the  defendant f,  to 

know  if  they  would  accept  their  drangbts.    The  credit 

of  the  plaintifTs  might  have  b^ea  hurt,  by  the  refusal  of 

the  dtfmdants  to  accept    IVhile's  bills.  *  They  were  or 

might    have  been   prevented  from  resorting   to  himt  or. 

getting/'ir//ffr  security  from  him.    It.  conges  within  the 

cases  of  promises,  where  the  debtee /or^^ar^  sti^g  the 

original  debtor. 

Second  question— Whether,  by  the  law  of  m^chants^ 
this  contract  is  not  binding  on  the  defendants ;  though  it 
was  without  consideration. 

V  The  acceptance  of  a  bill  of  exchange  is  an  obligation 

to  pay  it:  the  end  of  their  institut^n,  their  currency, 

requires  that  it  should  be  so.    On  this  principle,  bills  of 

exchange  are  considered,  and  are  declared  upon  as  sped^ 

contracts ;  though,  legally,  they  are  only  simple  contracts: 

the  declaration  sets  forth  the  bill  and  acceptance  specifi0> 

catty:  and  that  thereby  the  defendants,  by  the  custom 

of  merchants,  became  liable  to  pay  iL 

[1  East,  100.       This  agreement  *' to  honour  their  bijr'  \\^^  virtual 

4  East,  66  ]     acceptance  of  the  bill.    An  acceptance  needs  not  be  upon 

the  bill  itsf/f:  it  may  be  by  collateral  uriting.     Wilkins^^ 

v..  LuJtwi^,  1  Strange,  648. 

^atio  optima     ^  PKOMiSfi  "  to  accept*  is  the  samQ  as  an  actual  acr 

iwT        *"  ceptance.    And  a  smai)  matter  amounts  to  ap  accept- 

''  ance ;  and  so  says  Molloy,  Lib.  i.  c.  10.  §  20.  andean  ac-» 

ceptance  will  bwd,  though,  the  acceptor  has. no {^lela 
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of  tfad  drawer  in  bis  hands;  nx^d  without  anif  comidtraticn.      1765 
Si^tnons    V.    Pnrmwter*    HU.  114.1.    ai"  G.  %   B.  JR.    pill  ins 
And  a  bill  accepted  /or  Me  hotiour  of  the  drawer^  will  aUo  jjnd  rose 

Then  be  applied  these  positions  to  the  present  case,  mterop  & 
It  was  an  acceptance  of  this   very   draught,  bi/  relation    hopkin«i 
and  connexion  ;  thoucfh  the  bill  was  not  then  ^rawn  by  »  TMawaVoa 
the  plaintifls  on  the  defendants.  a  motion  ^it. 

But  even  if  it  did  not  amount  to  an  actual  acceptance,  *'"'*<»t  of  judg. 
yet  it  would  eyituU^  bind  the    defendants  :  they    woUid'PJj"**    '^'^ 
be  equally  obliged"  to  porforoi  the  effect  of  their  under-  artif^ed  (ex** 

taking.  pirle)  inPoiu. 

The  plaintiffs  apprized  the  defendants  of  their  intea*  **roc.  with 
tion  to  drat& ;  SLodtike  defendants  protnised^^to  honour  thir  '^^*-  ^*«'». 
*'  draught  x'wd  the  plaintiffs,  of  couree,  would  regulate  X^sc'tiTFcb 
t^rconducft  adcordingly-.  i74g. 

Therefore    upon    the    whole  circunostances    of  this  [1  Wiu.  iss] 
trapsQction,'  1st,  Ctiereu  a  consideration:  and  ^dly,{^'there  [[    \675   J 
waft  none;  yet^  in  this  commerc jo/ case,  the  defendants 
would  be  bound* 

Mr.  Justice  Astok-^I  am  of  opinion"  that  there 
**  ought'  to  be  a*  new  tr iaU" 

If  there  be  such  a H^ustom  of  merchants  as  has  been* 
alledged,  it  may  h^  found  by  a  jury :  but  it  is  the  courts 
not  the  jury^  who  are  to  deterniii>e  the  law. 

This  must  be  considered  as  a  commercial  transaction^ 
and  is  a  plain  case.    I'he  defendants  have  undertaken  to 
honour  the  •*  plaintiffs'    draught.**    Therefore   they   are* 
bound  to  pay  tti 

Tbis^annot  be  called  a  nudum  pactum.  The  answer  [4  Dam.  369  ] 
returned  by  the  defendants  is  an  admission  of  **  having 
"  effjectS'vf  IVhites  in  their  hands^*  if  that  were  necessary*. 
And  after  this  promise**  to  accept"  (which  is  an  implied 
occcsfs^anctf)  they  might  have  applied  any  tbiog  of  fF^t/eV 
that  they  had  iir.their  hands,  to  this  engagement;  even- 
though  White  had  drawn  other  bills  upon  them  in  the 
interim.  The  defendants  voluntarily  engaged  to-  thtf 
plaintiffs ;  and  theycould  not  recede  from  their  engage^ 
raent. 

As  to  its  being  a'  nudum  pactum  (which  matter  bar 
been  already  so  well  explained — )  If  there  be  a  turpitude 
or  illegality  in  the  consideration  of  a  notje*  it  will  make 
it  void,  and  may  be  given  in  evidence:  but  here  nothings 
of  that  kind  appears,  nor  any  thing  like  fraud  in  the 
plaiatiffs.  Here  was  ftlll  notice  of  all  the  facts ;  a  clear 
apprehension  of  them  by  the  defendants;  a  question  put 
to  them,  "  whether  they  would  accept;'^  and  their  an- 
swer, "  that  they  would." 

Upon  the  whole  he  concuned,  '*  that  a»a^tioQ  will  lay 

Dd2 
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1765.      **  ^^^  ^^^  plaintiffs  against  them:  and  that  the  plaintiff9 
•  '    «^  Qught  tt>  recover." 

By  thecouRT,  unanimously. 

The  rule  **  to  iet  mide  the  verdict,  and  for  a. 
*'  new  trial"  was  made  absolute. 

r  1676  1 
Thundftft  2d 
Maj  1766.  LocKWooij  vasus  Dr.  Coi^garne. 

A  domeitic      T  TPON  shewing  cause  (on  Saturday  37th  of  last  month) 
phjitcian  not  %J   ^rhy   execution  should  not   be  set  aside,  and  the 
r»^buLZr  S^^s  taken  in  execution  by   the  plaintiff,  restored  to 
V    ^'ijl^il^c*      ^  ^^®  defendant* 
^ie^Ja^wT^fa  Ij/u     The  facts  appeared  upon  the  affidavtU,  to  be  as  fol- 
lows, as  nearly  as  I  could  take  them,  upon  the  reading. 
^  The  defendant  had    been    protected   by  the  Morocco 

ambassador:  upon  whose  departure  from  JBng/aW,  the 
plaintiff  proceeded  against  the  defendant,  being  then  un- 
protected;  and  obtained  judgment  against  him.  The 
defendant  brought  a  writ  of  error.  Whilst  this  writ  of 
error  was  depending,  viz.  on  14  th  of  Jam  1764,  he  was 
hired  to  Count  Haslang^  the  Bavarian  minister,  as  his 
physician  ac  401.  a  year  salary  ;  though  Dr.  Redmond 
then  stood  upon  the  list,  as  physician  to  Count  Uaslang; 
and  ev^n  still  remains  upon  the  said  list,  as  such.  The 
defendant  i< wore,  that  he  had  prescribed  to  some  of  the 
count's  servants :  and  he  also  swore,  that  since  the  said 
14th  of  June  1764,  he  never  prescribed  to  any  other  per- 
sons but  the  count's  family.  It  appeared  that  the  de- 
fendant kept  a  coach,  and  had  livery  servants 'of  biir 
own.  It  appeared  that  he  had  formerly  been  a  trader ; 
but  had  left  off;  but  it  was  not  ascertained  where,  or 
for  how  long  time,  he  bad  practised  as  a  physician. 
Soon  after  he  was  hired  to  Count  Uadang^  the  count's 
own  secretary  sent  to  the  sheriff  of  Surry  (who  bad  an 
^  execution  arainst  the  defendant,)  to  acquaint  him  *'  that 

"  the  defendant  was  protected  by  Count  Ha$iangJ* 
The  question  was,  '*  whether  the  defendant  was  in- 
«  v.  7  Add,  **  titled  to  the  *  privilege  of  a  foreign  minister^i  domest^ 
c.  19.  sod  V.  «  servant,  viz.  phfsictau  to  Baron  Hasiang  ,*"  that  is,  wbe« 
BiSi'r**^*'  ^^^  ^^  ^^  really  and  bond  fide  his  seivant ;  or,  whether 
S.  P.  fviij*^*  ^^  ^^  ^'^'y  ^  collusive  hiring,  a  coiourable  service,  a  mere 
difcuned.  9ham  and  pretence,  in  order  to  screen  him  from  paying 
his  just  debts. 

It  was  then  adjourned^' 
Lord  Mansfield  now  observed  upon  the  act  of 
7  Ann.  c.  12.  that  there   is  not  an  exception  in  it,  but 
what  is  agreeable  to  and  taken  from  the  law  of  naticms* 

The   privilege  of  a  foreign    minister  extends  to  his 
family  and  servants;  and   this  privilege  has  been  long 
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settled,  to  extend  to  the  servants  who  are  natives  of  ihe      1765. 
country  where  he  resides,  as  well  as  to  his  .foreign  ser-  lockwood 
vnnts,  whom  he  brings  over  with  him.  v. 

By  the  law  of  nations,  a  foreign  minister  cannot  give      coys- 
n  protection  to  a  person  who  is  not  bond/ide  of  his  fa-     qark^* 
mihr. 

The  question  therefore  is,  "  whether  this  defendant  is 
^  bond  fide  ^  domestic  physician  to  a  foreign  minister-/* 
(I  do  not  mean  that  it  is  necessary  that  he  should  lie  in 
his  house.) 

His  lordship  occamonally  took  notice  of  the  negligent 
manner  in  which  the  lists  are  kept  at  the  sherifTs  olHce ; 
and  then  proceeded,  to  the  purport  following. 

As  to  the  question  "whether  this  is  a  bond  fide  service. 
**  or  merely  eoiourable*' — It  does  not  appear,  that  this 
defendant  ever  prescribed  to  any  one  person  in  the  world, 
as  a  physician,  before  he  was  hired  by  Count  Haslang. 
Then  he  was  hired  on  the  1 4th  of  June  last,  just  when 
he  found  it  necessary  to  be  protected  from  this  debt. 
And  Dr.  Redmond  then  was  and  now  remains  upon  the 
list,  as  the  count's  physician.  This  man's  very  retainer 
IS  in  ihe  form  of  a  protection  from  his  debts :  which  is  a 
suspicious  circumstance.  Xhen  what  has  be  done,  as  a 
physician  9  Reswears  he  has  prescribed  to  some  of  the 
servants;  h\it  no  particulars  are  specified,  j^e  lives  at 
Vauxhall;  and  keeps  acoacA  and  livery  servants* 

Binkershoek,  de  Foro  Legatorum.t  says,  **  that  a  person 
**  in  debt  cannot  be  taken  into  the  service  of  a  foreign 
*'  minister,  in  order  to  protect  him.'*  And  indeed  thU 
would  give  a  foreign  minister  a  power  to  dispense  with 
the  private  debts  of  the  subjects  of  this  country. 

Now  here  was  actually jWgmeri^  against  him;  only 
^  suspended  by  a  writ  of  error.  He  was  before  protected  by 
the  Morocco  ambassador;  and  when  be  went  home,  then 
the  defendant  got  this  protection.  Kellerhoff^  Count 
Hadangs  secretary,  soon  after  sent  to  the  sheritf  of 
Surry,  who  had  an  execution  against  him ;  acquainting 
him  "  that  this  man  w^s  protected  by  Count  Haslano.** 
The  secretary  himself  swears  this :  which  shews  the 
view  to  have  been  the  protection.  But  a  foreign  minister 
cannot  pro/rc/,  }oy  way  of  screening  a  debtor  from  paying 
his  just  debts.     He  has  no  such  privilege. 

Then  his  salary  is  but  401.  a  year;  and  he  swears 'Uhat 
**  he  never  since  the  14th  of  Jtm  prescribed  to  any  dtner  -  -j 

**  person  but  the  ambassador  s  family.**  And  yet  be  lives  L    ^^to  J 
in    splendor,  and    keeps  several  livery  servants.    This 
dilemma  is  clear :  either  he  bad  no  patients  before ;  or  it 
was  not  really  and  fairly  worth  his  while  to  quit  his  pro* 
fession  for  a  temporary  salary  of  401.  a  year. 

Therefore  bis  lordship  was  clear,  that  this  was  not  a 
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1765.      ^^*^^  ^^'^  >fi^^  transaction;  and,  rousequently,  that  the 
LocKWooD  ^^f^w^^P^  was  not  intitled  to  the  privilege  lie  now  claim*' 

v.  ^*^' 

COY!*'  At  the   same  time,  he  declared,  that  the  statute  of 

GARNE.  -^  ^'"'*  ^'^  only  decUtralori/  of  the  law  of  nations,  an^ 
that  tbe  law  of  nations  was  in  full  force  in  these  kingr 
doms. 

Mr.  Justice  WiL MOT  concurted  with  f^ord  Mans- 
field, as  to  ohserving  the  act  of  7  Jrm.  c.  12.  in  all 
cases  properly  and  fairly  brought  within  its  true  meaa- 
ing  and  intent.  But  he  was  clear,  that  Dr.  Cof^sgartte  was 
not  what  tie  pretends  to  be;  tha(  is,  a  reai  physician- 
He  owns  he  has  been  a  trader ;  (thouji^h  he  has  loR  k  off;) 
but  he  does  not  ascertain  when  or  where  he  practised  as  a 
physician.  If  he  was  not,  why  should  the  count  retain 
him.d^a  physician?  And  he  is  to  have  but  40l.  a  year, 
for  hoaf'd  and  service  as  a  physician.  Here  is  no  proof 
of  any  of  his  prescriptions  being  ever  taken  by  any  of 
the  count's  family;  nor  even  of  their  being  uaade  up; 
neither  is  it  usual  to  regain  physicians.  Domestic  phy- 
sicians are  not  the  custom  of  modem  ages  :  though  it 
j^as  customary  amongst  the  ancients.  Therefore  I  have  no 
doubt  about  this  character  that  he  claims,  of  a  damedic 
serv0fU.  The  profession  of  a  physician  is  honorary :  and 
the  retainer  should  come  from  the  ambassador;  whereas 
this  man  offered  himself ;  and  it  is  plain  enough  that  it 
was  done  with  a  view  to  this  proUciion* 

Therefore  he  does  not  appear  to  me  to  be  the  domestic 
servant  o('d  foreign  minister.  He  was  before  protected 
by  the  Morocco  ambatisador;  he  is  gone  home.  Then 
after  bis  departure,  and  when  that  pretence  could  no 
longer  serve  him,  and  the  piaintiif  had  got  judgment^ 
he  brings  a  writ  of  error,  and  gets  this  protection.  But 
an  ambassador  can  not  v  not  net;  it  is  tbe  law  that  gives 
the  protection.  Whereas  here,  the  secretary  sends  notice 
to  the  sheriff  **  that  the  count  has  protected  him." 
'I'be  view  therefore  is  manifest:  and  the  defendant  does 
not  seem  to  be  inutled  to  the  character  that  be  has  as- 
sumed. 

U  will  be  of  a  very  bad  consequence,  if  protections 
should  be  set  up  to  sale,  or  made  use  of  merely  for  the 
sake  of  ticreening  people  from  paying  their  just  debts, 
r  lG79  ]  'ihe  two  other  judges,  Mr.  Justice  Y at tis  and  Mr. 
Justice  A^TOfi^  concurred,  for  the  same  reasons;  being 
thomughly  satisfied,  upon  the  circumstances  of  this 
case  laid  all  together,  and  upon  the  whole  complexion 
of  it,  ^*  that  this  was  not  a  bona  fide  service,  but  a  scheme 
*'  to  screen  him  from  the  payment  of  his  debts."  And 
Mr.  Justice  Astov  mentiooed  the  case  of  Wigmore  v. 
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Alvarez  :  (which  see  cited,  together  with  others  ou  this      176,1. 
«ubje.cty  ante^  p.  1479.  in  Bath's  case.)  lockwood 

Per  Cwr/J&imously  and  clearly,  v. 

^  RVLE  DISCHARGED.  COYS- 

Mr.  Walker  prayed  that  it  might  be  dischargetl  garne. 
uitk  eoUu  Bat  costs  were  n^>t  added ;  because  Mr..Kelly^ 
the  attorney  who  appeared  to  support  the  rule,  declared 
in  court  (on  Lord  Man^etd's  asking  him  '*  who  was  his 
•*  employer.") "  That  he  was  concerned  for  count  Haslang 
**  and  employed  and  paid  by  him." 

Rbx  versus  Ellen  Taylor  late  Bent. 

^JHE  was  brought  up  by  habeas  corpus  from  Z^wcfls/zire;  AmirriiHl  wo- 
v^  having  been  committed  lu  the  HOUSE  OP  CORRECT  ION  '"^'^'^^Uf 
at  Manchester^  for  disobeying  an  order  of  two  jiistices  not"inain-  **' 
**  adjudging  her  child    to   be  a  bastard,  and  ordering  uining  her 
•*  her  to  maintain  it,  by  paying  Sd,  a  week  for  so  long  preTiiMii  has. 
*•  time  as  the  child  should  be  chargeable  to  the  parish ;"  J»"*t  purauant 
there  to  remain  without  bail  or  mainprize,  except  she  shall  twojiuUoM. 
put  in  sufficient    surety  **  to  perform  the  said  order,  [Fee  5  Dura. 
•*  or  else,  &c,"  or  be  otherwise  discharged  by  due  course  157.] 
of  law. 

She  Tvas  unmarried  when  the  child  was  born ;  but  was 
now  married  to  Taylor, 

Sir  Fletpher  Norton^  (Attorney  General)  Mr.  Stowe^Vind 
Mr.  Dunning^  for  the  defendant,  objected  first,  to  the 
warrant  of  commitment;  alledging,  that  the  justices  of 
the  peace  had  no  power,  under  18  EUz.  c,  3.  to  make 
this  order  upon  her,  for  her  maintaining  the  child  ;  she 
being  then  a  mattted  woman,  and  incapable  of  having  any 
property :  so  that  she  could  neither  pay  money  nor  give 
security.  And  the  husband  was,  in  fact,  incapable  to  pay 
it.  Her  being  a  married  woman  is  apparent  upon  the  re* 
turn :  and  we  have  also  proof  of  it,  by  affidavit. 

To  prove  "  that  a  ferne'Covert,  can  not  be  charged^** 
they  cited  Foley  $  Cases  of  Laws  relating  to  the  Poor,  L   1680    ] 
p.   56.  in  point :  and  they  insisted    that  the    husband 
ought  to  have  beeu  summoned  to  shew  cause  against  this 
order. 

Second  objection.  By  18  Eliz.  c.  3.  They  are  obli- 
ged to  commit  to  the  common  gaol;  and  in  that  case, 
ahe  would  have  been  intitled  to  charities  :  whereas  this 
commitment  is  **  to  the  house  of  correction  ;'*  where  there 
is  no  such  benefit  And  as  this  was  a  new  act  of  parlia- 
ment, they  were  obliged  to  pursue  it  literally.  They 
mentioned  a  case  of  Rex  v.  Boys :  *  where  it  was  deter-  •  p.  9^  o.  9. 
mined  "  that  upon  a  new  act  of  parliament,  they  are  con-  1753.  B,  IL 
**  fined  to  the  method  prescribed  in  jt." 

They  said  that  the  6  G.  1.  c«  19.  §  -2.  does  not  extend 
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1765.      to  the  present  case.    This  is  not  a  criminal,  but  a  civil 
HEX*      *^^^^"     ^^^^^^  ^^^^^  ^ready  punished  as  a  lewd  woman. 
^  Therefore  this  case  stands  only  on  the  18  Eliz. 

TAYiOR         Cofitray  pro  Rege^Mr.  Aforfow,  Mr.   Wedderhurne^  zxiA 
late  BENT    ^'^"  W'tf //are,  answered  the  objections. 

Fii-st,  non  constat  that  she  wa9  a  married  woman  :  but 
admitting  •'  that  she  was;"  yet  matrimony  can  not  dis^ 
charge  a  woman  from  either  a  airoe  or  its  penalty  :  the 
hu.sbaud  takes  her  under  ihis  incumbrance. 

J  his  is  not  like  rases  under  43  Eiiz.  For  under  this 
act,  it  is  a  punishment :  Luut  in  corpore,  si  non  habet  in 
locu/o.  But  under  the  43  Eliz*  the  having  ability  is 
essi^ntially  requisite  to  making  any  order  grounded  upon 
it. 

In  11  Rep.  61. — Dr.  Foster  scBBe — it  was  determined, 
that  a  teme  covert  was  within  1  Eliz.  c.  2.  fi  14.  and 
shall  foii'eit  for  not  going  to  church.  And  in  2  Slrange 
1120,  llexw  Ctofts,  afemecoyert  maybe  convicted  oa 
9  G.  Q.  (.  *23.  fo!  selling  pin. 

secondly,  the  house  of  correction  is  preferable  to  the 
common  gaol.    Besides,  thiscase  is  within  the  6  G.  1. 
c.  If^-  §  "^f  which   impowers  the  justices  to  commit  va- 
grants and  other  criminal  persons  charged  with  smalloffeU' 
cts,  either  to  the  conimon  gaol,  or  house  of  correction, 
*^*^^-^*     as  they    shall  think  proper.    For  the  act  says  •  *•  and 
c.  19.  ■.   .       t,  ^v  hereas  vagrants  and  o/^fr  criminals,  offenders,  and per- 
''  sons  charged  with  small  offences,  are  for  such  ojftnces^ 
•*  or  for  want  of  sureties^  to  be  committed  to  the  county* 
"  gaol,'*  it  enacts  that  they  may  commit  such,  vagrants 
r     I68l    1  ^"^  t)t/ier  criminals,  offenders,  person  and  persons,  either 
to  the  common  gaoi,  or  house  of  correction,  as  they  in 
their  jnd(;ment  shall  thmk  proper.     And   this  woman  is 
within  the  words, "  oMer  oltenders,"  and  "  other  persons." 
This  is  aeommiiment  iorzn  offence;  and  is  (in  the  words 
of  the  act  of  18  Eliz.  c.  3.)  '*  till  she  shall  fmd  such  sure- 
**  ty  as^  aforesaid,  or  be  otherwise  discharged  by  due 
"  course  of  law."    Ihey  cited  JSex  v.  Davis^  M.  28  G. 
2.  jB.  R.  where  an  indictment  was  bolden  to  lie  against  a 
parish-officer,  for  refusing  to  receive  a  pauper  regularly 
ren^oved  to  h:s  parish:  though  it   was  objected,  "  that 
"  it  was  a  new  offence,  so  made  by  the  act  of  3,  H'iV. 
"  A  iV.  c.  11.  §  10.  which  act  gives  a  particular  penal- 
••  ty  ;  and  that  therefore  it  was  not  indictable."     How- 
ever thiols  one  of  the  small  offences  mentioned  iu6G. 
1,  c.  li).  §  2. 

'         rstr.  iijo.  Lord  Mansfield— 1st  A  feme-covert  is  liM(^ 

'         Cftld.  iss.]      to  be  prosecuted  for  crimes  committed   by   her.     This 
?  woman  has  disol>eyed  the  order  of  the  justices:  and 

}  the  18  £/i2.  r.  3.  prescribes  the  punishment  here  in- 
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liicteduponber.  There  is  no  need  to  summon  the  has*      1765. 
band^  in  a  criminal  prosecution  against  the  wife.  ,^^^ ' 

2diy.  It  is  within  6G.\.c.  19.  i  2.   She  is  committed         ^ 
for  an  offence ;  and  for  want  of  sureties.    It  is  therefore    tat  lor 
within  the  provision  of  that  act,  and  a  legal  commitment:  jj^^  bent.' 
and  it  is  better  for  her»  than  a  commitment  to  the  com« 
mon  gaol. 

Mr.  Justice  WiLMOT  had  no  doubt  about  it. 

1st  The  18th  of  EUz.  expressly  considers  the  produ* 
cing  bastardSy  as  an  offence  :  not  only  the  getting  or  bear- 
ing the  child,  but  the  leaving  it  to  be  a  burthen  on  the 
?arish»  and  defrauding  the  relief  of  the  true  poor  of  it. 
'herefore  the  justices  may  order  a  proper  punishmeni ;  and 
also  take  order  for  the  maintaining  the  child,  in  relief  of 
the  parish  :  they  may  do  either,  or  both. 

Matrimony  does  not  purge  the  crime  ;  she  is  still   the 
object  of  the  law,  as  to  criminal  jurisdiction*    So  was 
the  case  of  the   woman  selling  *  gin.    There  was  no  •  2  Sir  J*  S. 
need  to  summon  the  husband.    The  husband  is  not  liable  1130.  («) 
for  the  criWna/ conduct  of  his  wife. 

2dly.  And  if  it  be  a  crime,  she  is  ^  criminal  offender 
within  d  G.  1.  and  may  be  committed  to  either  prison* 
as  the  justices  think  proper.  And  it  is  for  the  case, 
benefit  and  advantage  of  the  party  committed,  to  send 
her  to  the  house  of  correction,  rather  than  to  the  common, 
gaol. 

The  order  mentioned  by  Mr.   Foley  was  made  uppn  a  p   i^qq  1 
feme  covert  ••  to  keep  her  grandchild."    But  such  orders  c   *^^     J- 
made  upon  parents  and  children  *'  reciprocally  to  main- 
*'  tain  each  other,"  are  not  upon  the  foot  of  criminality  ; 
but  to  give  amoral  obligation  a  ^'go/ efficacy. 

As  to  the  conclusion  of  the  commitment — The  words 
of  the  act  are  pursued.  .  The  addition  of—'*  and  until' 
**  dischai^ed    by  due  course  of  law ;" — is  only  nimia 
cauteloy  and  non  noctt;  it  can  not  vitiate  the  former  part 
of  the  order. 

Mr.  Justice  Yates  concurred. 

1st.  All  offences  are  personal;  and  no  change  of  the  offen- 
der's circumstances  can  ditcharae  her.  The  hmband  was  no 
object  of  this  law  :  therefore  there  was  no  need  to  sum- 
mon him* 

2dly.  It  is  good,  within  the  6  G.  1.  though  it  had  been 
bad  under  18  Ehx. 


(ff)  Audit  appears  from  a  full  manuscript  note  of  that  case, 
(l6M8.f^02.)cbat  there  she  did  the  act  voluntarily;  and  the 
court  held  that  if  it  had  been  by  compulsion  of  the  husband, 
that  would  have  been  a  proper  defence,  and  he  then  would 
have  been  the  person  who  ought  to  have  been  convicted. 
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.1 7^5,  Mr.  Justice  AtroN  concurred  likewise :  attd  sAkI 

it  was  a  clear  case. 

Per  Cur.  uitanimously, 
Rbmanded. 

tS,  t  I  B1.  CoM»E  £sQ  ;  versus  Pitt. 

OTS  J 

V.  mnte,  p.  HH HE  defendant's  counsel  having  moved  for  a  new  trial, 
i586to  1591.  A  pursuant  to  the  liberty  reserved  Tor  tliem,  as  is  men- 
Too  late  to  tioned  in  pages  1586  and  15191  ;  cause  was  .flow 
object  to.  plea  shewn,  and  allowed:  and.  Consequently,  the  rule  dis- 

l>aid  forisiue.      "^^^  objection  was  to  the  p?ea-ro/f,  which  contained 

'^  nothing  but  the  declaration  and  the  plea  of  nildtbeti 

whereas  there  was  a  plea  in  abatement,  which  had  been 

demurred   to,  but   had  never  been  deserted,  nor    any 

judgment  upon  it  entered  on  the  roll,  before  nil  debet 

was  pleaded,  (as  the  counsel  for  the  defendant  alledg- 

ed  ;)  and  which  the  plaintiff  ought  not  to  have  dropped, 

X        but  ought  to  have  entered  it- on  the  roll.     This,  they  said^ 

was  an  irregularity  which  would  vitiate  the  Whole  :  and 

the  acceptance  of  the  issue  (in  which  this  plea  in  abate* 

ment  was  omitted)  could  tiot  cure  it. 

F    1683   1      ®"^  ^Ht  coxjuT  held  this  irregularity  to  be  tured  by 

^  J  the  defendant's  accepting  the  issue,  and  paying  for  it. 

His  objection  ought  to  have  been  made  at  that  time :   it 

is  too  late  to  make  it  now. 

Rule  discharged. 

W«*^i76l  ^^^  *'^''**'*  WiouGiiTON,  Esq  ;  and  others. 

infonnaiion     J^N  shewing  cause  against  an  ?n/brwiflfjoii /or  fl  miwfe- 

turbine  a^dii-  meanour,  in  obstructing  divine  service  in  the  church* 

Msntiiijr  con-     and  grossly  insulting  the  rector — Pewsey  was  the   name 

gre^atlon.        of  the >  church  .v and  the  rector's  name  w^  Townskertd^ 

The  particular  circumstances  were  long  and   minute : 

^  enough  of  them  will  appear  from  what  the  court  said. 

It  is  sufficient  to  hint,  that  Mr.   Townslund  was  a  well« 

wisher  to  the  methodists  ;  that  he   had  admitted  one  of 

tliem  into  his  pulpit ;  and  that  Mr.  iVromhton,  a  justice 

of  peace  residing  in  his  parish,  disapproved  of  it,  and  stre« 

uuously  opposed  it. 

After  hea  ring  the  affidavits  and  arguments  of  the  coun«- 
sel  on  both  sides- 
Lord  Mansfield  declared  that  he  always  nnderstood 
"  thai  a  preacher  must  have  a  licence  from  the  bishop  of  the 
'*  DIOCESE  wherein  he  so  preached  :"  and  **  that  a  licence 
" .  from  the  bishop  of  z  particular  diocese  would  not  give 
•*  the  person  authority  to  preach  in  every  diocese,  nor  in 
**  any  other  diocese.''  Indeed  this  is  very  seldom  disputed  : 
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but  if  it  be  diiiptittd.  he  took  il  to  be  m  ttrictmm  to,  by     .1763. 
the  canons.  &£x 

^    In  the  iiresent  case,  ihe  thought  the  court  should  not         v. 
interpusey  upon  the  applicatioa  of  Mr.  Towmhind  (the    vrnouGH- 
rector:]  because  he  bad  sfppreMfd truth,  and  thereby  mis^   ,    ton 

SfrcieHtfd  the  case ;  and  also  for  another  reason,  viz.  that  and  (xthers. 
r.  TowH$hend  was  ^oing  out  of  the  'wuy  of  the  general 
and  usual  co^irse  of  celebrating  divine  service  in  the  es« 
tablished  church.  Again,  there  i^as  an  inUbiiiont  ^hich 
4)ad  been  obtained  against  Mr.  Townshend  from  tt>e  bishop 
•of  the  diocese ;  who  had  commissioned  Mr.  WroughtoH 
to  see  it  complied  with.  Further  Mr.  Townnhend  him- 
self behaved  improperly,  by  particularly  marHin^  Mr. 
Wrfmghtout  and  preaching  personally  at  him  in  b^^  s^r-  • 
fnon.  And  it  seemed  to  him,  that  the  blow  complained 
of  was  not  a  blow  struck  Mr.  Towmhend  by  Mr.  Wrou^h^ 
ioriyfasis  chared  upon  him  :)  but  an  accicfe/t^a/ brushmg 
him  with  his  finger. 

Therefore,  there  is  no  reason  ^br  the  court  to  inter- p  i/:qj,  T 
pose  in  an  exiraordiNary  way,  in  this  eaee  as  it  is  cir-  L  ^"^^  J 
cumstanced. 

Otherwise,  I  would  have  it  understood,  in  general,  that 
mtihoditU  have  a  right  to  the  proiccHoH  oftln$  courts  if 
interrupted  in  their  decent  and  quiet  devotion  :  and  so 
bave  disienters  from  the  established  church  likewise,  if  so 
disturbed, 

Mr.  Justice  Wi  lmot  was  «( the  same  opmien, 
for  the  same  reasons.  Here  is  a  total  suppnmion  of  truth 
and  fiKts  OB  Mr.  TownthemTi  side,  who  makes  this  appli- 
cation :  and  upon  tbe  whole,  of  the  affidavits,  I  see  no 
misbehaviour  in  Mr.  Wronghion ;  and  vmf  great  miiri^ 
baviour  in  Mr.  Twtmhend.  Mr.  Wronghton  applied  to 
the  bishop,  attended  him,  and  was  directed  by  him  to 
take  care  **  that  no  unlicenctd  preacher  should  preach  in 
^  the  church  of  Pewsey ;"  and  the  bishop  actually  issued 
an  inhibition,  which  Mr.  Touw^ArNii  defied  and  disobeyed. 
And  the  blow  is  sufficiently  accounted  for,  as  quite  an  ac- 
cident, and  not  intended  at  all  as  a  blow. 

He  added  that  he  took  the  law  about  licences  to  be  as 
Lord  Mawfield  had  stated  it :  it  must  be  a  licence  from 
the  bishop  of  the  dioceie:  (though  in  practice ^  it  is  not  so 
used.)  Strictly,  the  bishop  of  the  diocese  is  to  licence  all 
who  preach  in  it. 

Mr.  Justice  Yates  concurred,  for  the  same 
reasons :  and  added— **  with  co§t$;*becau$e  be  had  suppress^ 
td  the  truth. 

Mr.  Justice  Asroy  concurred  with  Mr.  J. 
Yaie9\  as  the  court  would  noi  have  put  Mr.  Wrough- 
ion  to  the  expence  of  defending  himself  against  Hiia 
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\765.      rule»f/*the  whole  circumstances  of  the  case  had  been 
disclosed. 

Per  Cur.  <— Let  the  rule  be  dtschaiiged^  uM  wstt. 

May,  1765.  Oates,  ex  dimiss.  Markh am»  versm  Cooke. 

543.]'        *     nprns  was  an  action  of  trespass  and  ejectment;  lo 
Sitite  in  fee  which   the  defendant  pleaded  the  general  issue, 

held  to  ItappearedioevideDce^tbatGEoaGEBEAUBioNT  being 

pass  to  a  trot-  seised  in  fee  of  the  tenement?  in  question,  five  acres  where- 
Sm  inet-"  ^^  ^'^^^  copyhold  holden  of  the  manor  of  Wakefield,  and 
tator*!  iDiiia-  the  rest  were /reeAoU,  duly  made  bis  last  will  audtes- 
r  i5g5  J  tamentin  writing*  bearing  date  the  29tbday  of  Sepirmber 
iioo,  without  ITC'O:  (which  will  was  set  out  verbatim^  in  the  case.) 
the  word  The  substance  of  it  was  as  follows.  He  gives  several 
"  heifi,"  or  sums  of  3|.  a  year,  to  divers  persons ;  some,  for  life;  some* 
cafwJiS.  ^"^^-  one  of  which  annuities  for  life  b«  expressly  di- 
[See  alto'  Tects  to  be  paid  by  his  trustee  or  executor  ;  and  after- 
s  vin.  69.  wards  adds — "  these  legacies  to  be  faithfully  paid  iy  my 
s  Vca.  531.  ••  trustee  John  Cooke,  every  year  and  yearly,  a  month  af- 
I  96  1  ^'*  "  ^^^  Martinmas"  He  then  gives  several  small  legaciesw 
P«.  «o.J  He  ^jiig  and  desires,  "  that  William  Frith  shall  not  be 

"  removed  from  his  farm,  upon  any  accotffit whatsoever, 
'  "  during  his  natural  life ;  he  paying  the  same  rent  as 

**  usual :  he  leaving  the  farm,  whoever  come  into  it,  to 
*'  pay  after  the  yearly  rent  of  9l  And  his  decease,  the 
'*  same."  Then  immediately  folio  ws-«-"  I  do  also  leave  tin- 
}*  to  my  trustee  and  esecuior^  out  rfthe  ytarly  rents  of  the 
*'  farmf  IL  lOs.  a  year,  and  yearly ^ far  repairs  and  other 
*'  usesof  the  farm'*  He  afterwards  leaves  to  his  trustee 
and  executor,  31.  for  sawing  out  the  rough  ing :  and  51. 
to  build  a  tomb  for  him,  in  Taukerslet^  church*yafd  : 
*'  he  and  his  lieirs  always  to  see  that  it  be  kept  in  order." 
Then  he  gives  several  directions,  and  several  more  lega- 
cies. **  Jitd  Ida  hereby  constitute  ionn  Cooke  btfore- 
"  mentioned^  sole  executor  and  trustee  of  this  my  last  vill 
^*  and  testament ;  he  paying  all  my  just  debts,  legacies,  and 
"  funeral  charges.''  "  Delivered  by  the  aforesaid  testa- 
'^  tor,  to  be  his  last  will  and  testament  in  the  presence 
*'  of  witnesses  surrendered  according  to  law,  James 
'<  Brooks.  Edvard  Lloyd.  Thomas  liutler:'  Aiyl  fur- 
**  ther  I  desire  thattbe  bed  with  all  the  furniture  thereunto 
•*  belonging,  standing  in  the  closet,  lie  left  there^  parti- 
''  cularly  for  my  trustee  that  when  he  pleaseth  to  come 
**  over,  he  may  loJge  there  without  let,  molestation,  or 
"  hindrance." 

After  the  making  of  the  said  will,  to  wit,  on  the  Sth 
day  of  April  1 761  >  the  said  George  Btaumofit  surrendered 
the  said  copyhold  tenements  to  the  use  of  his  mil ;  and 
afterwards  died  seised  of  the  said  premises,  respectively. 
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in  manner  aforesaid ;  leaving  John  Smithy  John  Parkuh  1765. 
Thomas BeaumotU,  znd  the  temr  of  the  plaintiff,  his  ne-  oatbs 
phews  and  co-heirs  at  law.  ^^  dimiss. 

The  question  was, "  whether  any  estate,  and  uhat  passed  m  arkuam 
"  to  John  Cooke  the  trustee.**  v. 

Mr.  fValker  argued  for  the  plaintiff:  Mr.  Fenton,  for     ccoke, 
the  defendant. 

On  behalf  of  the  plaintiff,  the  heir  at  law,  it  was  urged, 
that  there  was  nothing  to  disinherit  him :  and  the  intention 
of  the  testator  is  uncertain. 

On  the  contrary,  for  the  trustee,  it  was  insisted,  that  r    jggS  1 
he  took  a  legal  estate ;  and  therefore  the  heir  was  barred.  "" 
And  to  prove"  that  he  took  a  fee,  by  nectssary  implication^* 
the  cases  of  Shaw  v.  Weigh,  2  Strange,  793.  fVillis  v.  Lucas, 
1  Peere  fVilliams,  47*2.     Collier^s  case,   6   Co.  16.  and  , 
Aekland  v.  Jcklafid,  2  ^Vn.  6S7.  were  cited  and  relied  on. 
The  court  were  all  clear, "  that  both  the  freehold  and 
"  copyhold  passed  to  John  Cooke,  the  trustee^  in  fee.'* 

Lord  Mansfield  declared,  he  had  not  a  par- 
.  tide  of  a  doubt.  I  he  intefUion  is  to  be  collected  from  all 
the  parts  of  the  will :  and  it  must  be  clear;  or  else  the 
heir  at  law  shall  not  be  disinhei'ited.  But  hei*e,  the  tes- 
tator^s  intention  is  most  clear,  *•  that  he  meant  to  devise 
**  his  real  estate,  in  trust.*' 

Mr.  Justice  Wilmot  concurred.  Cooke,  the 
trustee,  took  the  legal  estate,  by  this  devise.  The  inten- 
tion of  the  testator  is  to  be  collected  from  €e// the  parts  of 
the  wilt  taken  together  :  and  if  it  be  thereupon  neceuary 
to  imply  it,  it  is  the  same  thing  as  if  it  was  particularly 
eix pressed.  Now  here  are  trusts  to  be  executed,  which 
the  trustee  could  not  execute  and  effectuate,  without 
having  an  estate  in  fee  devised  to  him*.  No  particular 
technical  terms  are  requisite:  it  is  sufficient,  if  the  impli* 
cation  be  strong,  violent,  and  necessary.  And  here  it  is 
so :  (which  he  shewed,  at  large.) 

Mr.  Justice  Yates  was  likewise  of  the  same 
opinion ;  and  held  that  the  implication  here  was  clear, 
plain,  and  necessary.  The  estate  must  be  co-extensive 
with  the  charges :  and  here  are  annuities  charged  upon  [4  Dura,  itt,] 
the  real  estate,  and  devised  in  fee.  I'hereforea  legal  estate 
was  certainly  intended  to  be  devised  to  the  trustee. 

Mr.  Justice  Aston  concurred  ;  declaring  it  to 
be  a  clear  case  in  his  opinion. 

Per  Cwr.— unanimously, 

JrDGMHNT    OfNOXSUlT. 
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Affidavit  of 
debt.  Ml  mpm 
peartt  iiitof. 
ficicDt* 

[See  H.  Bl. 

634.} 


1765- 

Toeidiij,  Utb 
M«y,  17(5. 

S.  C  aodP,   T]^HIS  wag  an  action  brought  upon  a  foreign  bill  of  CJC-* 
*ll  869]  *  change,  payable  at  the  distance  of  120  days.     The 

bill  was  rdused  to  be  accepted.  The  assignee  tbere^ipon 
brought  this  action  against  the  drawer,  witftin  the  120 
days  :  who  put  in  bail  to  the  action. 

Sir  Fletcher  Nor/on  and  Mr.  Walker  moved,  on  Thursday 
l&st,  on  behalf  of  the  defendant,  to  set  aside  the  plaintiff's 
proceedings,  for  irregularity,  insisting,  that  this  action 
was  brought  prematurely :  for,  it  must  be  presumed,  tbey 
said,  that  there  was,  at  the  time  the  bill  was  drawn,  a 
consideration  given  for  the  forbearance  of  payment  for  the 
120  days. 

But  THE  cooRxhad  great  doubt  about  this:  they  were 
not  satisfied  that  the  plaintiff's  right  remained  suspended' 
for  120  days. 

Whereupon  the  counsel  for  the  defendant  turned  their 
motion,**  that  the  defendant  should  be  discharged  on 
••  common  bail,'*  upon  the  insufficiency  of  the  affidavit 
made  by  the  plaintiff  in  order  to  hold  him  to  bail :  (which 
affidavit  was  only  by  way  of  reference,  ••  as  aj/pean  bjf  a 
"  bill  of  exchange,  &c.") 


A  RULE  w«s  then  made  to  shew  cauie  : 
rule  wasiaow  made  absolute. 


which 


Wednei.  IStfa 
May,  1766. 
Mtomey  not 
bound  to 
obej  atiib- 
p«aa  ducet 
tecum  to 
prove  a  f6r- 
pprj  a^ioft 
oif( 


Rex  versus  Samuel  Dixon. 

/L^  Sidipittia out  of  the  Crown-office  bad  been  Benred- 
-^  upon  Mr.  Samuel  DixoUy  an  attorney,  with  a  duetp 
tecum  of  certain  papers  hereafter  meniioned  ;  to  give^evi- 
dence  beibr&the  grand  jury  of  the  county  of  NoffAirfi^rim» 
at  the  last  assizes  there  ;  and  to  produce  three  vouchers 
.  .    ^  which  had  been  prod^iced  and  insisted  upon  by  one  Mr. 

isown  client,  p^^ch,  Mr.  Dixoris  client,  before  a  roaster  in  Chancery  ? 
and  this  subpana  with  the  ducu  tecum  was  in  order  ta 
found  a  prosecution  by  way  of  indictment  against  Ptatk 
(wJio  had  produced  these  vouchers  before*  the  master,) 
iof forg^Tjf.  Mr.  Djffon  did  not  appear ibefore  the  grand 
jury,  in  obedience  to  this  mbprnio:  Whereupon, 
r  jggg  -1  On  Monday  the  6th  instant,  •  Mr.  Wallace  moved  on 
'-  -^  behalf  of  the  prosecutor,  for.  an  attachment  against  hitn, 

for  refusing  to  appear ;  and  had  a  rule  to  shew  cause. 

Mr.  Caldecottno^  shewed  cause.  He  insisted  that  Mn 
Difo/f  could  give  no  other  evidence,  but  of  what  had  been 
communicate  to  him  by  his  c/t>ii^,  in  confidence: 
and  therefore  he  was  not  compellable  to  produce  these 
papers  against  hie  client,  in  order  to  prove  him  guilty  of 
H  forgery, 

8 
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Lord  Ma^mfield  was  dearl]^  of  this  opinion:      ITjGS. 
and  that  Mr.  Dixon,  instead  of.  producing  them  against        k*£x 
his  client,  ought  to  have,  immediately  upon  receiving  the  y. 

Mubp^naj  ddix>tnd  thtntup  to.\i\%  cXieot  dixoh. 

Mr.  Justice  WiLMOT  concurred  that  he  ought 
not  to  hai;e  produced  them  against  his  client. 

Mr. Justice  Yates  was  of  the  same  opinion;  t^  ^**  *^^  J 
and  thought  the  rule  ought  to  be  discharged  with  costs. 

Rule  discharged,  with  ootrs. 
N.  Bb  These  wereMoT  papers  that  bad  been 
dstained  or.  impowidci  by  the  court 
of  Chancery ;  but  reoiained  in  Mln 
Dixons  hands^  as  papers  behnging 
tahisdient  Peach,  who  had  produced 
them  as  vouclters  to  his  accoynt; 
and  which  were  afterwards  returned 
to  Mr.  DixQii  as^his  solicitor. 


ScritMAN  versus  SiiBhL^tQ. 

MR«  U^rveyi  nutdea,  motion  f^vfuli  costa; .  though  the  In  slandi;r  hj 
jury  bad- foiiKid  .only  ls»  daiK^ages.    Tliey  had  given  wordiiactio«- 
408,co$ts.  o  ^         o        5jJ^«fj«»^ 

It  was  aaac^op  £otr,  *  toardfi :  a^id  then&  was  s^jcollqquium  gi^nl^ao"^ 
laid  about  the  plaintiff's  trade  ;  and  also  a  special  damage  40s.  full  coiU 
laid,  of  his  having  Ipst   his  businoss  by  reason  of  the  sre  sot  pay- 
speaking  of  the  words.    The.  words  in  question  were  con-r  *J^**»  V"^*** 
tained  in  the  3d  cpunt^  on.  which  3d  count,  the  verdict  cotl^uim 
w^  t^en :  and  they,  were  tij^eser*-"  Thou  art  a.rogue;  $nd  fpeeml 
"  and  ihqu  haU  chts^d  m^.of  septal pouttds''  daroagai  Istd. 

The  rule»  he  said,  wa^  "  that  where  the  words  are  not  f   ]  ggg   1 
"  actionable  in   theiuselves,  there  shall   be,  full  costSi  if  •  y.  ^u.  1/ 
*^  special  damages  are. I aiid  ;  though  the.  damages  found  be.c  is.  rn«  to 
"  und^c  40s>'*     And  to  shew,  that  these  words  are  vol  iu  *^»  ?S  C.  2. 
themselves  actionable^  he  cited  Hardr.  8.  Wake  v.  Chappy  ^^^^  '^^* 
man  et  tior.  and  5  Mfid*  398.  Savage  v.  Robury^  pi  ifg<|,  4335^ 

Indeedb  tjfthe.  words  ^poUeuiate  in  themseive$  actionable,  issi. 
aqd  less  damages  found  tluio  40ik  there  shall  not  be  full 
cosits;  exf^ept  there  b^;^^coUoquii4mt  and  special  damages, 
laidfi  a^  a  substaaiiive  and  independent  injury.*  sec  Mr.  Scr- 

Bvt  TH^i  CQUBT   held  the  latter  words,  **  <Aou  jeaatSayer't 
*•  Aai^  chpited me 4>f,sevmtl  foufids^  to  be  SiCtiQns\ile\  and  *^w  of  C<mi»«, 
told  Mr.  Uurv0!f9  hp  mu«t  be  cooi^ent  with  hi«  40s..  costs,   toig^'/^/jhc 

■-r  cas«t  there 

Motion  dj^kied.  cited  and  dU- 
cutsed* 
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1765.         fioTTEftwoRTii  and  Baaker  vfnu$  Walker  and 

Watbrhouse. 


Prohibition 
not  to  bo 
l^ninied  in  a 
matter  not 
eiientiaL 


ris'Mod. 

416.] 
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CilR  Fletcher  Norton  and  Mr.  Lee  Bhewed  cause  againat 
^  ^^prohibition  to  stop  the  Prerogative  court  of  York 
from  proceeding  to  grant  a  faculty  for  an  organ  in  the 
church  of  Hid/fyajr. 

The  cause  beiow  was  for  obtaining  a  faculty  for  it:  and 
there  was  a  citation  of  the  pariBhioners  and  inhabitants* 
to  appear,  and  to  "  shew  cau.<«  why  an  organ  should  not 
**  beerected  in  their  parish-church."  They  did  so:  and 
their  objection  was, "  that  the  plaintifTs  below  had  not  the 
"  consent  of  ttie  parish."  The  answer  was—"  But  we  have 
^'  the  consent  of  the  churchwardens;  and  there  is  also  so 
"  large  a  mbscription  for  erecting  and  maintaining  it,  that 
^*  it  will  never  be  chargeable  to  theparish,**  And  they  also 
alledge  the  consent  of  a  select  meeting  or  vestry.  The 
other  side  deny  that  the  parish  in  general  is  bound  by  the 
consent  of  this  select  meeting  or  vestry.  Whereupon  the 
applicants  for  the  faculty  alledge,  **  that  ybr  twenty, 
''  thirty,  or  forty  vetfrs,  it  has  been  usual  to  collect  the 
*'  sense  and  consent  of  the  parishioners  about  all  parochial 
**  matters,  at  such  select  meetings  or  vestriea ;  and  that 
''  the  whole  parish  are,  and /or  all  t/te  time  ^legate  have 
*'  been  bound  by  the  acts  and  consent  of  such  select  meet- 
**  ings  or  vestries." 

.    Upon  which,  these   parishioners  who  opposed  the 
organ  moved  for  a  prohibition. 

J      The  counsel  who  now  shewed  cause  against  it,  not  only 
contended,  that  the  consent  of  the  parish  is  not  necessary ; 
but  also  insisted  that  there  is  no  ground  shewn  for  a  pro* 
hibition.    For  the  applicants  for  the  faculty  o;tfy  alledge, 
*^  that  for  twenty,  thirty,  or  {oTtyyears^  it  has  been  usual 
"  to  collect  the  sense  and  consent  of  the  parishioners  to 
"  all  pMt)chiaI  matters,  4rc."  and  that  "  at  one  of  these 
"  meetings,  &c.  &c."  and  "  that  for  all  the  time  alle- 
*'  GATE,  it  has  been  usual,  &c."    So  that  here  is  no  cmtom 
in  issue ;  nor  any  thing  that  the  ecclesiastical  court  can 
not  try :  it  is  only  alle<%ed,  that  "  for  twenty,  tbirty,  or 
"  forty  years,  it  has  been  usual,  thus  to  collect  the  sense 
"  of  the  parish."    But  there  is  no  allegation  of  any  imrne^ 
morial  common-law-custom :  and  therefore  the  ecclesi- 
astical court  may  proceed.    &  Ro.  Abr.  366.  pL  4d»  43. 
Latch.  210.  Clarke  v.  Proopse.    A  custom  alledged   in  a 
libel,  and  denied  by  the  defendant  in  the  ecclesiastical 
court,  may  be  there  decreed  against.    The  case  between 
'  the  church  wardens  and  the  rector  of  Market-  Bomorth^  in 
1  Ld.  fia^ifi.435.wasso:  and  a  prohibition  was  refused, 
after  the  sentence.    That  case  gives  the  true  reason  of 
this  court^s  issuing  prohibitions  to  the  spiritual  court  to 
inhibit  them  from  trying  customs ;  namely,  *'  because 
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*'  they  have  d^^rem  m9iioms  e£  ouBloai«»  aa  tp  tbe  Umft      'l765^jD,gg^d^ 

*'  which  cr0a#ff«  them,  frotoi  those  that  tU^  common  \%w   ^[^  t  /Ji^^^" 

**  bath.    For,  in  jioine  cases,  the  usage  of  leu  yeftug ;  ip 

'*  some,  twenty  ;  in  some  thirty  years  ;  make  a  cuatotn 

^*  in  the  spiritual  court ;  whereas  by  the  cominoa  la vr»  it 

*•  must  be  time  whereof,  &c."    Which   reasda  failed  iq  MiEpopc  fc 

that  case;  because  theyli^  there  adjudged  'Hbat there  ^^^^^^^ 

**  was  NO  such  custom  allowed  by  their  law,  which  allows 

**  a  less  time  than  the  common  law  does,  to  make  a 

•*  custom.^    y 

The  qouBT  observed,  tliat  tbe  very  grwmiof 
applying  for  tbe  facuKy^  is, ''  tirat  the  parish  are  noi  to 
*'  be  burthened  with  the  expenoeofthjs  organ;*'  the  very 
rondiiion  of  praying  it  is,  **  that  it  is  to  be  muintiiiHed  b^ 
**  a  tuhscription.^  ^ 

Mr.  fVedderbume,  who  was  for  the  prohibition,  Wi^V  j<t^ja^/^^^ 
that  no  matter  of  splendor  or  ornament  in  the  church  caiy  ^^fy^'^—^i    n 
be  done  withevU  the  cimMeni  of  the  oatiiL  )  *^^7^/^  ^^r      "^ 

Mr.  Justice  Wilmot  asked  bim  wbkt  authority|[x7  ^,  siol^c^^ 
he  had  for  his  position.     He  said,  he  knew  no  such  dooA  ^Cc^Mr   j/U/ 

Mr.  Wei>©ejibur!ib  did  not  specify  ai>jrt»articular^f^^t^^^^!^ 
authority  for  it ;  but  went  on  to  say  that  this  court  will^^^^  ^^"^^V^^^^^ 
not  suffer  the  ecclesiastical  coCirt  to  proceed  upon  tern-  ^^&^u^  jf^i^A\ 
poral  rights ;,  and  here  is  a  temporal  right  \n  the  pari$h.  ^h'^^^^ti^*^£^/^^ 
Therefore,  «  whether  it  belaid  asaeutt^m,  or  not/- is  f  1691  55  ' 
immatertai :  the  question  is,  whether  a /nrtpom/rigA/ does  A^^,  ^/?  T"  •^ 
not  intervene.  The  parish  can  not  be  bound  by  the  majo*  ^•^^^  ^^b^lu^C 
rity  of  a  meeting  of  their  representatives,  or  by  their  ^       ^ 

churchwardens. 

Mr.  fVattace,  on  the  same  side,  observed  that  if  the 
ecdeMastical  courts  aHow  the  evidence  of  ten,  twenty, 
thirty,  or  forty  years  to  be  a  proof  of  a  custom,  the  aliedg- 
inga  usage  for  such  a  time  only,  without  alledgtng  it  to 
be  immemorially,  would^  only  an  artifice  to  e/ii^  pro- 
hibitions to  hinder  them  from  trying  immemortat  cus- 
toms.   And  If  ornaments  cyn  be  imposed  upon  tbe  paristv 


posing  them  without  the  consent  of  the  prisb  t  and  we 
deny  any  such  consent;  or  any  usage  fbr  tne  pa«iati  to  be 
bound  by  such  a  meeting  as  this  was. 

Lord  Mansftelb — (directing  his  discourse  to 
Mr.  Wedderlmme  and  Mr.  Wallace)  repeated  $he  case. ' 
The  ecclesiastical  court  issue  a  citationfor  the  parishion- 
ers and  inhabitants  to  appear  and  shew  cause  why  this 
organ  should  not  be  erected  in  their  church.  They  do 
appear.  It  appears  to  he  applied  for^  upon  a  enbdcripti^^ : , 
V OL.  III.  .  E  e 


s 


y/{^ 
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und  a  consent  by  d  select  meeting  is  alledfe 
nied  *'  that  the  parish  are  bgumt  by  such  s 
Theu  it  is  alledged»  that  for  twenty,  thirty  or  forty  years,  it 


I76ii»      ^"^  ^  consent  by  d  select  meeting  is  alledfed:  but  it  is  da-* 
JpiaLniTB    H'^  *  ^^^^  ^^^  parish  are  bgumt  by  such  select  meeting.'* 


^  has  been  the  usage  **  that  the  parish  in  general  are  bound 

y^y       **  by  such  a  select  meeting."     Upon  this  you  apply  for  a' 
BrrBOT>e-fc  prohi^^ition. 

iJUX'aimi,      ^"^   '"^  lordship  did  not,  at  present,  declare  any 
opinion. 

Mr.  Justice  Wilmot  thought  they  were  pro- 
ceeding below,  upon  a  mistake.    The  citation  must  be 
intended  to  have  been  issued,  for  the  parishioners  to  shew 
**  whether  they  have  any  temporal  rights  that  will  be  in* 
•*  jured  by  setting  up  an  organ."     But. the  consent  of  the 
whole  parish  can  not  be  essentially  n^e^^ry  <n,th**  HTf^'^- 
fnary's  setting  up  an  organ :  nor  would  the  parish  be  bound 
^to  repair  it,  when  set  up.  ^ 

Now  if  the  consent  of  the  parish  is  not  necessary,  then 
al)  these  proceedings  below  are  nugatory.    It  seems  as  if 
mey  did  think  such  consent  to  be  necessary:  and  I  own, 
ahat  if  ike  consent  of  the  paruh  were  itereisary,  I  should 
^hink  the  prohibition  ought  to  go;  because  the  consent 
of  the^Mfiy  can  not  bind  the  whoie  parisht  without  tut- 
memorial  usage, 
r    1692  1    '  ^^*  Justice  YAT£salso  thought  a  prohibition 

'*  -ought  to  go,  t^ there  were  any  temporal  right  to  bede- 

teimined.    For  a  usage  of  thirty  or  forty  years  is  not  suf- 
ficient: it  can  be  no  valid  custom,  unless  it  has  been  used 
tmeoutqfmindh 
,  This  suit,  be  Mid,  below,  sterns  to  me  to  be  totally 

nwgatory. 
[Sslk.  164.]/     rarisfaioners  cah  not  be  cfcirgerf  with  itgg  ornaments. 
^  Auku»  ^A/f^     y  Wjltw>ot  tbeir^consent,  as  weJLas  that  of  the  ordinary. 
y  ^Q^rtT       L^^  citation  might  be  intended  only  to  prevent  injury 
^  ^^Hn/riJi  ^       Tbeiiipdonetothe  property  of  their  private  seats  in  the 

(^JMi^^m')        r  Botli  sides  here  seem  to  have  thought  the  consent  of 
the  parish  necessary ;  which  it  is  hot. 

Mr.  Justice  Aston— If  proper  trial  of  the  cus- 
'  torn  is  eluded,  by  aHedging  a  umige  of  forty,  thirty,  or 
twenty  yeaia,  i^bould  think  Mr.  fVaikces  observation 
.toberigiit. 

The  parish  may  be  used  to  meet  and  consider  of  oeces- 

sary  repairs:  buttbcy  cannot  preclude  the  ecclesiislicai 

court  from  iCrdenng  an  organ,  or  any  thing  eke.  within 

tittir  co^nizanoe.  .i  ../..#«  i>_«5  '" 

Thiaorganisstatedtobe  provided. b^r.volKMf sry>0Ni/fi- 

buihn.    Tbe^itation  was  issued  in  onter^tQ  ^eotixo  jea- 

» sons  against,  inforiea  that  might  bappMfeHa-tbe.']pf»vate 

'.property  of  the  pamhionerSb    .    v  .  -     j .    •    .  :-    •    * 

J      Sat  the  ecclesiastic^  court  dcMss  not  eossoacbviipw  or 
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interrupt  the  meetiags  of .  Utacbureliwasdfettt^aAKMit  flucii      176^. 
things  as  belon*;  to  liiHii:^  nordfwnritfaeiicoguifAtibe'of  ^^^^i^ 
.  them  to  a  dTflferent;/bri/m;  .  •  i.^  .         •     f^j^.^j^jp 

Lord  MANaFi£Liv*-^ThegrouiHi:we''go^pknris        \^' 
**  thfitu  ptohibiuou^ wiil not  Um^ttniaL*' '     .  r  -      »:    •        ^^"^ 

Rule  DiscuAftOBii.  r  y^i^^Q^  g^  ' 

'    *      '    '•  HO  IfKlNS. 

Money,  Watson,  and  BLACKMOnE,  rersws  Dat^bRw  p^ij^     i^^j^ 
Leach.  iiay,j'765. 

(In  Error.)  '  -j  [S.  d  i  Bl. 

^OON  after  the  court  gat,  the  Lord  Chief  Justifi  Poatt  Acknofrlcdff. 
^  came  /iersoii0%  into  is»>urt,IOtqpnte8Pu4^iv  /f^iiu)hi^  „ient  of  abfil 
«eif/  put  to  a  bMaftxcepiioni  in  ibis  cii^^^  pvinsiiaat  to.the  of  exceptioiu 
requiBitioh  of  the  following  writ,  i»i2(.  1»y  the  chief 

"  GEORGE  the  third.  &c.— To  our  trusty  and  ivell- J^"^**  **^ 
^'  beloved  CAarfaPml^>lu)igbt,  our  chief  iviatic^' of  the  [ vide  post. 
*'  bench,  greeting^^Whereas  ire  have  lately  been  infpcip-  1 749.] 
''  ed  that  in  the  record  and  process  and  al»o  in  giving  [   1693  } 
**  of  judgment  in  a  plaint  ivbich  was  in  our  court  be^re 
'*  vou  and)rour  associates,  oqr  justices  of  the  said  bench, 
**  iiy  OUT  writ,  between  Drifden  Leach^  and.  Joibi  Afoii^, 
**  James  Wation^  and  Robert  Blackmore^  in  a  plea  of  tr^s* 
"  pa^s,  assault,  and  imptrisonment,  manifest  error  hathr 
'*  intervened,  to  the  great  damageof  the  said  Johti^  Jame^^  ' 

**  and  Raheri;  i^hscb  ^aid  record  and  pjt>ce8s,.for  the 
**  error  aforesaid,  we  have  caused  to  be  brought  into  our 
''  court  before  us;  and  now,  on  the  behalf  <^:  the  8aji4 
**  John^  JianeSfnnd  Robert  we  are  informed«  tnour;said 
**  court  before  us,  that  at  ihe  trial  of  the  issue  fii^  joto^ 
"  between  the  Kiid  parties  in  tbe\piea  aforewd;:the  „,  7  ... 
*^  couneiHearoed  in  the  law  of  the  saAd  JoA^  i/ofoet^  ia«Kl 
**  Robitwt  alledged  un  their  behalf  certain  exc^ptjoi^  To 
*^  the  opinion  then  declared  and  given  by  you;>nd4b# 
**  the  said  exceptions  were  then  and  there  writlieiliinii 
**  certain  bill,  to  which  you  put  your  aealv-attthoffi^est 
**  of  the  said  JoA/t,  JutTie^  and  R^bert^  according  toithe 
^  form  of  the  sta^iite in  <  suieh  i  eitee  made  anil  provided ; 
**  andthesaid JoAj9,Jam«f,and  JtoAeftfhave brought  mtoiour 
*'  courtbefore  HIS, the  said  hilLwith  y<»ar>cKti'»tput  aoihe 
*'  same  as  it  is  said;  whereupon  the  said  JMoi.Jdiiia* 
*' attd  12o6l0fi  have  besouglittia  to  do  what  fliirtb^r  sbtiuld 
'  *'  seem  meet  to  bieilone  m.this  bebatf^aocording  :to  t^e 
''*'^'ibita  of  the  saidi' statute;  and  forasmiiohfM.by  the 
**  said  statute  it  is  ordained,  that  in  sndi  case  the  ^s-  « 
<^'tioe  whoee  seal  shait  be  put  toi-snch  exception  be 
-^  commanded  tbi^jpear  before  uscata  certain  day«  to  ' 
-^  canfem^xiT^eKf  bis  seal:.  l:berefore <we  ccmmand  you 
'*  that  you  personally  appear  before  us,  on  the  morrow 
;^  of  the  aacenaioa  cf  our  Lord,  wheresoever  we  shall 
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1767* '    ^  then  be  in  Ettgbmd^  to  fnfm  or  deny  ike  seal  80  pvt  to 

n0M&Y      **  ^  ^^  billot'  exceptions  as  afcreBaid  to  be  your seal^ 

et  ftL*  *    *'  according  to  the  form  and  eflfect  orf  the  said  statute ;  and 

v..         *f  that  you  bring  with  you,  ^  the  same  time,  this  writ. 

LEACJi.     "  Witness  Witliam  Lord  Mamfidd,  at  IVefUmintier,  the 

•*  Mth  of  April  iu  the  fifth  year  of  our  reign." 

N.  B,  The  bill  of  exceptions,  sealed  by  Lord  Chief 
JusticePro^/,  had  been  previously  brought  Tnto  this  courts , 
and  was  now  in  the  hands  of  Mr.  Owen,  ^  secondary  of 
the  office  of  pleas :  and  all  the  proceedings,  down  to  and 
including  the  abovementioned  writ,  were  entered  upon 
the  rolls  of  this  court 

The  Lord  Chief  Justice  Phatt  being  now  come  into 
this  court,  pursuant  to  the  command  contained  in  the  said 
C  1694  T  writ,  delivered  it  to  the  Lord  Chief  Justice  of  this  court ; 
Mr.  Ottwi,  at  the  same  time,  delivering  the  originml  bM  of 
exceptions  into  Lord  Mmitfteld's  hand.  Whereupon  Lord 
Mansfield,  shewing  to  Lord  Chief  Justice  Praii  tfaeseal 
thereto  affixed,  asked  him  *'  whettier  that  was  his  lord- 
^*  shfp*0  seal,  or  not."  To  which  question,  his  lordship 
answering  in  the  affirmative.  Lord  MamfiM  ledtVvfereA 
the  bill  of  exceptions  to  Mr.  Oofen  ;  at  the  same  time  de- 
Kvertng  to  him  the  abovemeationed  writ,  with  oidera 
*«  that  it  rtiould  be  filed.*' 

Nole— There   was  no  srn'r^n  refuTA  to  this  writ: 

but  Mr.  Oven  pro^poses  to  indorse  upon  it*-'*  Sir 

•*  Charles  Pratt  knight,  the  chief  justice  within 

^  named,  persooaily  appeared  in  the  court  of  the 

^  lord  the  king  before  the  king  himsdf,  4«.  on  the 

"  day  of  the  return  within  written;  and  confesseth 

**  that  the  seal  put  to  the  bill  of  exceptions  within 

•*  mentioned  is  his  seal.*' 

The  lord  chief  justice  of  the  Comm&n  Pletn  immediately 

retired,  without  sitting  dowti^:  and  ttie  lord  chief  justice 

cftliis court  attended  him  till  be  was  got  past  tbe  puisnfe 

judge,  but  not  quite  to  the  door  of  the  court. 

Satordaj,l8th  Rex  rennuThe  Ikba^bitants  of  BtrntoK  Bradstock. 

Ma>,  1765. 

This  case  is  already  printed  and  published,  in  tbe 
quarto-edition  of  my  Settlebient-casxs,  No.  171- 
p.  531.  See  it  abridged,  in  the  table. 


Rex  versus  Righton,  Esq. 


Monda  J,  30th 
May,  1766. 

^rt/fo?not  TVI  ^*  ^^'^  shewed  cause,  on  the  part  of  the  defendant, 
^oiDg  to  trial  ^^  why  his  client  should  not  pay.  the  prosecutor  bis 
punuaiii  to  costs  by  him  expended  in  this  cause,  for  the  defendant's 
notice  if  not^of  g^j-^g  (q  trial,  in  pursuance  of  bis  notice  given  for 
?b^JIS;^l^^hat  purpose, 
owadcnult. 
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It  wad  ao  indictmeDt  for  refusing  to  take  upon  him-      yr^s 
self  the  olfice   of  boraholder:    which    indictment   the    j^^v^^^  • 
defendant  had  removed  by  certiorari;  and  thereupon  had       ^    .  • 
(of  course)  entered  into  recognisance  **  to  appear,  plead,  • 

•*  and  try  it  at  Ihe  next  assizes."    The  defendant  had  ob*  ' 

tained  a  rule  for  a  special  jury;  and  every  thing  was  p  \qcik'\ 
ready  for  trial :  but  only  five  of  the  special  jury  appeared ;  L    ^^^^  J 
and  neiVA^r  side  prayed  tx  tales;  (though  the  defet^dant  had 
a  warrant  for  a  tales  in  his  pocket.) 

The  question  was,  •*  whether,  upon  these  circumatanced, 
'*  the  defendant  wa^  obliged  to  pay  costs  for  not  going 
••  on  to  trial." 

Mr.  Iilmer,  for  the  prosecutor,  urged  very  strongly, 
*•  that  he  was  obliged  to  pay  them.** 

Mr.  Care  argued,  on  the  contrary,  that  the  drfendant 
had  been  guilty  of  no  default;  and  that  the  proucutor 
might  have  prayed  a  tales,  if  he  had  thought  jflt. 

Mr.  FSmer  replied,  that  they  were  not  provided  with 
a  rearrantioT  a  tales;  because  it  was  incumbent  on  the 
defendant,  to  go  on  to  trial ;  and  he  had  actually  a  warrant 
in  his  pocket,  but  would  not  use  it. 

The  court  were  unanimously  of  op'mion,  that 
the  defendant  had  not  been  guilty  of  such  a  de&ult  ad  % 

could  render  him  liable  to  pay  costs  for  not  going  on  to 
trial :  the  prosecutor  might  have  come  prepared  with  a 
warrant  for  a  tales,  if  he  had  thought  proper. 

Rule  dischargeb. 


The  End  of  Easter  Term,  1765.    5  G.  3, 
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Fridaj,  7ik  Rex  rerius  Edmund  Thirkbll. 

Janet  1765. 

Juron  caonot  ITE  had  been   convicted  of  an  assault  upon  Marf 
eipreM  their    al  Amtlia  Haffpetmy^  an  inrant  under  ten  and  upvirarda 
ilofl^ofa  Vcr-  ^f  fi^®  years  of  age,  with  intent  to  ravish  hen 
diet  after  ^^nt  of  the  jury  signed  a  paper  id  his  favour;  ihtimat- 

l^ifeii.  ing  their  disapprobatum  of  the  verdict,  which  they  them- 

selves had  given. 

On  Tuesday  the  7th  otMay  last,  he  was  brought  up  and 
committed. 

Lprd  Mansfield  then  expressed  great .dislifce 
of  such  representations  made  by  Jurymen,  after  the  time 
of  delivering  their  verdict.  It  might  be  of  very  bad  <ion- 
sequence,  to  listen  to  such  mbsequent  representations 
cbntrary  to  what  they  had  before  found  upon  their  oaths  ; 
'  and  which  might  be  obtained  by  improper  appticationa 
subsequently  made  to  them. 

Mr.  Justice  WiLMOT  also  expressed  the  same 
dislike  of  such  subsequent  representations  made  by  jury- 
men after  their  departure  from  the  bar;  and  thought  they 
dugKtto  be  totally  disregarded. 

.    Upon  Lord  Mansfield's  report,  it  appeared  that  tbe 
child  had  at^o  received  the  foul  distemper  from  him. 
He  was,  at  that  time,  only  committed  to  the  custody  of 

rride  «  Bar    *^^®  tnarshal. 

1040.  Ball.  8.]     Mr.  Justice  Wit  MOT  now  pronounced  the  judgment 
of  the  court  upon  him ;  viz. 

r    16Q7  1       '  '^'^  ^^  ^^^ '°  ^^^  ^P^^  ^^  pillery  ^t  GA^niig^ 

^        ^'   J  CrosSf  for  an  hour,  between  the  hours  of  twelve 

and  two;   to  be  imprison\sd  oiie  year;  tb  find 

security  (hiitiself  in  lOOl.  and  hfs  sureties  Mcli 

in  501.)  for  his  good  behaviour  for  three  yean; 

'     and  to  pay  a  fine  of  8sJ  8d. 

Xfonday,  10th*  Rtx  versus  Osborn. 

June,  1765. 

lolltctmentfor  1^'^*  Morton  shewed  cause  against  quashing  «Q  indict^* 

•elliiHc  Bi  tiro  ^M^^  ment  for  selling,  as  two  cjialdron  oCcoal^  &  quao* 

chaldron 

•f  coab  a  Itit  quantity,  b  not  xaaintaiaable  >  it  muft  be  for  telliog  bj  false  meaiuie 
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tity  defective  by  bo  many  bushels  (in  the  indictment  1765. 
specified)  of  that  quantity  which  a  bushel  ought  by  law  rkx* 
to  contain.  v. 

He  argued,  that  this  is  tantamount  to  an  indictment    osbohn. 
for  selling iy/a/«;  measure ;  and  distinguished  the  present 
case  from  those  of  i  Sir  J.  S.  4OT.  Rex  v.  Gibhsg    1  Lord 
fiaym.  442.  Rex  v.  Flint,  and  2  Satk.  687.  S.  C. 

It  is  no  objection  to  an  indictment,  to  say  '*  that  a 
"  civil  action  might  have  been  brought:"  for,  the  per- 
son injured  may  inke  ei/her  method. 

The  case  of  Rex  v.  Marks  in  1  Ld.  Raym*  702.  was  an 
indictment  for  the  unlawful  taking,  ri  et  armis,  so  much 
money  (ten  pounds)  in  pecuniis  numeratis,  of  J.  S.  Mr. 
Eyre  moved  to  quash  .it,  because  an  action  lies:  sed  non 
aUocatur* 
'  Therefore  the  court  will  not  quash  it  on  motion, 

I^ord  .Mansfi£lp — A  man  may  be  indicted  for 
se/ling  bi/ false  measure:  but  this  is  no^  40  charged.*     If  •See  the 
it  had  been  charged,  *'  that  he  sold  by  Jake  tneasure;  by  a  cues  in  poini 
**  bushel  which  contained  but  so  much,  whereas   the^J*^**^* 
"  legal  bushel  ought  to  contain  so  much ;"  it  had  been  ?^r^  i^L 
another  thmg.  p.  m^  to 

Mr.  Justice  Wilmot  and  Mr.  Justice  Yates  boti)  iisi,  and 
coQcurreil.    The  latter  said,  it   was  only  a  declaration  ^^^-^^^ 
turned  into  an  indictment.    The  former  mentioned  Rfx^^J^^^^* 
V.  Letm,  P.  1755.  28  G.  2.  in  this  court;  which  was  an  DrifficM  wd 
indictment  for  selling  as  gum-senega,  what  was  no/. gum*  Rex  ?.Coni« 
senega:  and  that  judgment  was  arrested:    which  was  a  braae.Bnd 
very  strong  case,  he  said.  other  catei  • 

(Many  cases  in  point  were  there  cited  by  Mr.  Ser- ^^'^  5*/^' 
je^ut. Heu;itt:  .and  on  Fridaif  ^i\\May  1755,  bis  rule  C     ^^'^^    ] 
'*  to  arrest  the  judgment,**  was  made  absolute  without 
opposition.) 

.    Lord  Mansfield — If  there  be    no  doubt  of 
this  indictment  being  Uid,.  it  is  belter  for  the  prosecutor, 
to  quash  it  on  motion.     And  I  take  it,  that  it  ought  to 
be  «jr/ireif/y  charged ''that  the  defendant  sold  them  AjU^/^e    '  :  ' 
^* measure:''  Whereas  here,it  is //o/ expressly  cbaj;gcfj^ but  * 

only.  Itlft  to  be  collected  by  implication. 

Mr.  Justice  Aston  thought  that  this  selling 
sl^ort  measure  }iii/«im2  of  full  measure  was  worthy  the  at* 
tention  of  the  legislature;  although  it  might  not  be 
.  iudigtable  at  common  law,  unless  charged  to  be  by  false 
measure.  He  agreed,  that  Uiis.  indictmeut  has  not  the 
proper  averments. 

Mr.  Justice  W11.MOT — The  reason  why  this  ia^  .    ,- 

not  indictable,  is,  bec*uuse  it  is  in  every  body's  power,  to 
)>re vent  Mt9 sort  of  imposition:  wbereais  a/£i/i^  mmetH 
is  a  genem/impositiun  upon  the  public^  which  can  not  be    : 
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1765..  well- discovered.  Vet  he  concurred  with  Mr.  Justice 
Aston,  that  this  is  au  inconTenience  which  very  Much 
requires  a  reraedy* 

Per  Cur.  unanitnousVy^. 

f^HIS  was  the  same  point  as  the  last ;  and  therefore  the 
-^  Mrmrmle  waamade^       , 

Rex  venusJv^n  StoAR. 

lodictoicnt     O^  ^^  ^^^  ^^/  ^^  '^*^  Hilary  term,  Mr.  Serjeant 
will  nai  lie  Hewitt  ta6ved  to  (^uash  four  indictmenti^,  being  (as 

for  a  mere     he  Said)  for  private  *ifgutit»  only ;   though  laid  "  fti  H 
matter  of  tre*.  «  amtii :"  and  he  had  a  rule  to  sheW  cause. 
^■•'  Mr.  Attorney  Ofeneral  now  shewed  cause  why  these 

four  indictments  (which  he  said  were  for  forcible  entries 

and  detainers)  should  tiot  be  quashed. 
[   1699    J     The  first  was  for  unlawfully  entering  his  yard,  and 

digging  the  ground,  and  erecting  a  shed;  and  unlawfully  . 

&nd  with  force  and  ttrms  putting  out  and  expellipg  one 

Mf.  Street  tlie  owner,  from  the  possession,  and  keeping 

him  out  of  the  possession  of  it 

It  was  objected,  **  that  this  is  only  an  action  of  tr^« 

**  pass  converted  into  iin  indictment.'* 

But  this  is  charged  as  an  unlawful  entry,  with /arce 

and  arms,  upon  the  possession  of  Mr.  Stceet, 

'I'here  is  no  other  ditferentre  between  this  case  and , 
•  In  Eaiter      *  ^^  ^'  Bathurit  and  others^  Trinity  term  lt5.5,  bUt  that 
Term,  i75$f    that  was  an  entry  with  force  and  arms  into  a  dvellinj^-/ 
S8G.  2.  The  house  Of  a  school-house  with  the  appurtenances:  Mi>, 
court  '^"?®*  into  a  yiird  and  shed. 
-  i^iUtment  ^       -^^  entry  with  force  and  arms,  unlafcfuHy,  upon  the 
upoa  motion  :po^^<2'o'<  of  another,  and  putting  him  o<i^  of  possession, 
aod  in  Trinity  is  ah  indictable  offence ;   even  though  the  person   so 
following,       entering  has  a  right.     And   the  court  can   not,  befone 
i^Jtocnrfor  trial,  say  «*  that  it  w^s  not  with  force  and  arms:"  that 
ihcking.opon  Taxx^  depend  upon  the  evidence. 

demiirrer.  Thd^refore  the  court  will  not  quash  these  indictments, 

[And  lee        on  motion. 

a  Dura.  358.]  N.B.  There  was  no  other  charge  ofviolenife,  in 

the  present  case,  besides  the  comtnoti  tech- 
^  ttical  term  of  t?i  et  armis. 

Mr.  Jtistice  WiLaiot— In  four  of  the  counts 

in  liter  v.  iB^/hmt  tf  at  **  manu  forti'  (which  was  iti 

the  fim)  tvas  omitted:  ^nd  it  was  holden,  '*  that  in;^ 

''  sort  of  force  sufficient  to  support  it  might  have  been 
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•■  giv«n  in  evidence,  by  virtue  oF  the ^orfiftiftif*  atnth;      JTiSiK 
^'  though  if  no  &uch  evidence  shouUi  be  giTen  upoj[i  tbe       j^^j^ 
"  trial,  theidefendant  ought  to  be  acquitted***  •  v. 

Mr.  Justice  Astos  mentioned^  that  he  took     sxoar* 
Mr.  Justice  DENiaoN  to  hare  said,  that  ••  vi  d  armis 
**  \9Z%pHM  facie,  as  good  as  manufortir  •  To'^T'^own 

nnte.  hii  wonlf  were->«  Thi*  U  kid  to  be  mih  force  and  aroH :  and  the  d^ree  of 

tbe  force  muf t  depeod  upoo  evideoce." 

Mr.  Serjeant  Hewitt,  and  Mr.  Caldtcotl,  contra,  argued 
iusupport  of  the  motion. 

They  took  notice,  that  three  of  these  indictments  differ  r  170O  } 
from  the  fourth:  tlie  first  is'  for  ^rectinga  shed,  &c. 
the  second  for  erecting,  &c,  tlie  thirJ  for  cutting  a  belWirv* 
(which  in  Lincolnshire  nleaus  a  stable:)  the  fourth - 
(which  tbey  did  not'  object  to,)  fo'r  entering  &c.  a 
dzeetlitfg'Aouse;  and  viet  arnih  ^uA  with  strong  nand^SiC. 
They  insisted  that  the  offence  charged  in  euch  of  the 
former  three,  respectively,  ^yas  ^private  injuri/;  and  does 
not  at  all  concern  the  king  or  the  public;  aiid  therefore 
was  not  indictable.  To  prove  this,  they  cited  ^  Hatpft- 
P.  C.  c.  25,  p.  210.  And  'Rex  v.  Thomlimon,  Tr.  9  G.  1. 
for  entering  a  close,  wa?;  quashed.  - 

Tiie  case  of  R^x  t.  Bathurst^  they  said,  was,  upon  the  [Sayer'f  Rep. 
face  of  it,  an   indictment   for  a  forcible  entry,  and  not  ^'       g^g  t 
for  a  Common  trespass.    It  was  a  stronger  case  than  this:  ^    "   *      '•* 
that  was  against  three  persons,  who  were  enon^h  to  n^ake 
U  riot :  this  is  only  against  a  singh  person :  that  was  for 
entering  a  fJmeUitig'-hou&e,  and  putting  him  out  of  posses- 
sion: MJs  is  only  entering  a  yai-d,  digging  the  soil,  and 
erecting  a  shed. 

There  are  many  cases  prior  to  that  of  Rex  v.  Batharst: 
IliL  11  G.  '2.  Rex  v.  Jrcher;  Pas,  22  G.  ^.Jlex  v.  Gash; 
Rex  V.  tiide]  and  Rex  v.   Hide  and  another^  Tr.  22  and  ^  .,  «  ^. 
^3  G.  2.*  ^'  ** 

The  converting  an  action  of  trespass  into  an  indictment  i^i^  ^ete 
is  attended  with  great  inconvenience :  it  makes  the  plain-  made  a^io-    , 
tiff  a  tcitfiess  for  himself,  and  saves  costs.  .  l"^c  wiiboul 

Mr.  Attorney  General,  in   reply.^Let  them   demur  ^^^^^n  ^^ 
that  the  point  may  be  settled.  *  Tr.i749 

The  case  of  Rtx  v.  Bathurst  must. govern  tlie  jwesent  3«  and 23  G, 
case.    And  in  that  case  it  is  settled,  "  that  any  degree  ofs-  S.  P.  bet . 
""  force  and  violence  sufficient  to  support  an  indictment  ^^^  rulcwa* 
"  may  be  given  in  •  evidence  under  the  vi  ct  armis ;"  wfaicb  ^*^'*""S 
contradicts  the  principle  iaid  down  by  the  other  side. 

Every  battery,  every  breach  of  the  peace  is  indictable. 
The  paUy  imured  has  his  elecfion  to  bring  an  action,  or 
to  i'ndict.  Every  trespass  too  is  indictable,  if  it  comes 
out  upon  the  trial,  to  be  an  offence  against  tlie  king  and 
Ibe  public. 

2 
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1765*.  ^^  ^'  Bathiir$i,  was  only  vi  ei  armis:  aod  viti  armh 

,  _  _,_^*'      18,  and  was  there  holden  to  be,  equipollent  to  **  with  a 

*"       "  strong  hand:' 

STORK  *It  18  said,  that  in  that  case,  there  were  three  defen- 

*     dants;  here,  only  one.    But  one  man  mav   commit  a 

breach  of  the  peace ;   though  not  a  riot :    be  might  be 

armed  with  pistols,  for  aueht  that  appears  to  the  contrary ; 

and  this  might  be,  possibly, prarcii. 

There  is  no  distinction  between  a  schooUhouse,  or 
even  a  dwelling-house,  and  a  yard  or  a  stable. 

After  that  solemn  resolution  in  the  case  of  Rex  r. 
Batkursi,  an  indictment  of  this  sort  ought  not  to  be 
quashed  in  a  summary  manner,  on  motion* 

Lord  MAKSFiELD-^The  objection  to  the  fourth 

indictment  is  given  up.    The  other  three  staodr  all  of 

'       them,  upon  the  same  ground.    KTothtng  but  the  vi  et 

armis  impliesybrce.    Everi/  force  and  violence  is  a  bre^cU 

of  the  peace. 

The  case  of  Rex  v.  Bathursi  does  not  seem  to  ipe  to 
lay  down  any  such  rule  as  **  that  vi  et  armis  alone  knpUes* 
••  it/cA  a  force  as  will,  of  itself)  support  an  indictment'** 
TAere,  the  fact  itself  naturally  implied  fprce ;  .  it  was 
turning  and  keeping  the  man  out  of  his  dwelUag«liQOse{ 
and  done  by  three  people.  Three  of  the  judges  toy  a 
stress  upon  that  circumstance,  of  its  being  an  entry '  int<o 
zdaelling-'hovLsei  and  the  parties  who  framed  the  indict)' 
ment  plainly  had  a  view  to  indict  for  di  forcible  enitrym  , . 
As  at  present  advised,  I  should  think  the  present  case 
within  those  that  justify  the  quashing. 

Coming  with  a  pistol^  though  possifjle,  is  not  to  b^  sitp^ 
posed. 

If  there  be  no  doubt  upon  it,  there  is  no  reason  to  put 
the  defendant  to  more  expence. 

Mr.  Justice  Wilmot  thought  that  it  ongit  to 
appear  to  be  an  indictable  offence :  for  otherwise,  in  cases 
where  there  was  no  malice,  the  defendant  might  be  put 
to  a  great  expence  without  remedy  or  satisfactipn.     ,  ^ 

The  cases  cited  shew,  "that  such  indictments  /lavc 
**  been  quashed :"  and  that  of  Rex  v.  Bathursi^  being  au 
entw  into  a  i^ivr/Ztiig-house  makes  that  case  no  authority 
in  tnis. 
r  1709  1  But  ^Aw  case  stands  indifferent,  "  whether  the  offence 
L  /  *  jt€  ig  indictable  or  not:"  whereas  it  ought  to  appear  upon 
the  face  of  the  indictment  **  that  it  is  indictable. 

Therefore  he  was  for  quashing  these  three  indict- 
ments. 

Mr.  Justice  Yates  concurred.    Rexr.  Bathursi 

[SDuni.SSt.j^jig  determined  upon  a  right  principle:    but  there^  the 

M^totvof  the  offence  appeared;   and  evidence  migl>t  be 

given  to  shew  the  offence  to  be  indictable.    It  was  a 
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Jbrcibte  entry  into  a  man -a  privai$  dwilUng^hettM,  by  three      j/g^i 
pepplc.         ^  '  ^Bx 

But  in  ordinary  common  cases  laid  t^i  et  armis^  we  are  not  ^^ 

to'tkfff^ti  and  pfeianiw  swords  and  pistols,  or  any  thing     stors. 
ctirtimal'and  hidictabie,  unless  it  be  charged.    Here  iaao 
Oiitrige  or  violence  cAcrrjretf  or  jirofraft/^. 
.  !I%iereiSDm  he  was  for  quashhig. 

Mr.  Justice  Aston  likewise  concurred.    A  man  [s  Dura 
can  not  be  indicted  for  a  tare  trespass.    In  a  case  of  359.] 
Rex  V.  Jopson  and  Jive  oiher$,  P.  %o  G.  «.  B.  JR.     All  the  [  S.  C.  Safer 
casesof  this  sort  were  cited  r  and  the  court  refused  to«7.  iWili. 
qr^sh  it  on  nootion*    The  distinction  there  taken  waft,^*^*^ 
*'  that  there  were  numbers  of  persons  unlawfully  assem* 
•*'  'Uedy  and  dchitf  I  force  chargea  ;"and  iAerf/ure  that  indict* 
Bient  was  not  quashed.*  T IJ  ^"^  " 

t    /•    ,  '  .  n  lOaictnieDt 

fl^siinit  Jqiiif  JoFiow  anifivi  $ihers  therein  named,  charging  that  they  and  ie?efml 
dther  perfons  16  the  Juron  unknown,  untawfUU^  aaembled^io  iMurb  the  peace  9/ 
tkekfngi  and,  being  lo  aiserobled,  the  fix  defendanU  fkarticnlarlj  nanied,  with 
fo^rennd  Armt»at  &c.  the  miiie  of  blead  lead  of/.  B.  and  J.  5.  Rsqairet,  did  iinlfw- 
fiii!$kregkm4entauMi^  lixty  poundi  weight  of  black  lead.  &c.  of  the  goods  and 
chattels  of  the  said  J.  B.  and  J.  $.  M.unSufui/y  take  and  carry  amajf.  \  againtt  the 
peace,  &c. 

^  Mr.  Clayton  moved  to  quash  it ;  for  that  no  indictment  would  lie  i  it  being  onlj 
s  tretfpilst  for  which  an  aeiiom  oftrespau  or  trover  might  and  ought  to  have  been 
brought:  and  he  died  several  instances  where  indictments  bad  oeen  very  lately 
^ashedt  because  the  matter  was*mcrelj  actionable.  Many  of  these  have  been 
already  mentioned  :  others  were  Rfx  v.  Birkhead^  M,  W  G>  S.  Rex  v.  Newkatt  (qu. 
when.)  Rex  v.  Jlrcher\  Rex  v.  Mason  i  both  in  HU>  if  Poi-  II  G>^-  (but  both 
Were  without  defence.)  Rem  v.  Jacktan,  M.  \%  G.  %  Rex  T.  Heatonet  alTr.  ISG* 
9.  quashed  without  defuoce.)lfexv.  Carnage^  H,  14  G.  9.  I7«<rv.  Coaies,  ff.  14  G, 
S.  and  Rexy.  Baieman^  the  same  ttnn. 

TsE  rooHT  thought  it  to  be  such  a  sort  of  oSence,  that  they  ought  not  to  qoasb 
the  indictnient  upon  wo/ion :  the  defendants  might  demur,  if  they  thought  proper. 
And  they  irere  unanimous  in  discharging  the  rule. 

In  Rex  V.  Bathurst,  the  ruling  reason  was  "  that  it  was ' 
**  ^  dvellipig'konte  :**  and  there  would  hai^  been  no  occa*  . 
Sion  to  have  recourse  to  that  reasoning,  ifvi  et  armis  alone 
had  been  sufficient.    The  degree  of  force  ought  to  ap- 
pear upon  the  indictnient. 

If  it  was  a  matter  of  property^  it  ought  to  be  civilly  [   170S    ] 
tried  :  as  was  done  in  a  case  of  Rex  v.   Wightwick^  temp. 
Lord  Hardmcke.    So  in  another,  of  Rex  v.  fVy— (tried 
by  the  name  of  Fry  and  Wood--^)  for  pulling  down  a  house 
at  Turtbridge-WelU. 

Therefore  I  think  the  three  indictments  which  have  ^ 

been  objected  to,  ought  to  be  quashed. 

Lord  Mamsfibld — Let  the  three  indictments 
be  quashed ; 

And  the  rule  be  DiscHARGfi'D»  asto  the  other.  ^  . 

See  S.  P«  determined  flccordingly,  post  p.  I70d.  \R«r  •  •   '-'-"\ 
V.  Atkins,  the  very   next  day  after  Uiis;.  and  Rex  *. 
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1765.  f^Hl^*  on  the  same  day  ;  and  pa.  1731.  Rex  r.  Bake 
and  fifteen  others,  on  the  last  day  of  this  term,  20'th  June 
17Q5. 

Toesdt    ii|h^^^^^^^''''r,  ex  dimiss.  Tyrrell^  wid.  versus  Meai> 

Juo«,  1765.     andSniLSON. 

A  tJtmi  ia     T^^IS  was  a  special  case  in  ejectment,  from  the  last  Lent 
UtI  maypui  assizes  for  the  county  of  Devon.    It  was  tried  before- 

a  baie  fee  by  Mr.  Serjeant  Burland :  and  a  verdict  was  found  for  the 
{^•■^w-   plaintiff,  subject  to  the  opinion  of  this  court,  ou  the  fol- 

'  voidable  i^  ^*  Case-^oAh  ShiUon^  the  father  of  the  defendant  Nicho^ 
the  ifiae  ia  If*^  Shilson,  being  seised  to  him  and  the  heirs  male  of  his 
UiL  body,   of  the  premises  in  question,  the  remainder    to 

hi$  own  right  heirs,  by  lease  and  release  dated  '24th  and 
25th  Octouer  1742,  previous  to  his  marriage  with  Susan^ 
nah  Smerdon,  conveyed  the  same  to  trustees,  to  the 
use  of  himself  for  lifo  ;  remainder,  to  the  trustees  to 
preserve  contingent  remaiuUers ;  remainder^  to  th6 
use  of  the  said  Susannah,  for  her  life :  lemaioder 
to  his  first  and  other  sons  by  the  said  Susannah,  in 
tail  m^le. 

The  marriage  took  effect;  and  they  had  issue  Nichohs 
Shibon  the  defendant  their  only  son. . 

In  Trinity  Term  17 6i,  the  bid  John  Sbilson  suffer-* 
ed  a  common  recovery  :  and  by  4eed  dated  24th  June 
1761,  be  declared  the  uses  of  the  ssud  recovery .  to .  be 
to  ■  Lucas  his  heirs  and  assigns;  in  trust  to. if 2/ the 
said  premises,  and  out  of  the  money  arising  therefrom 
to  pay  and  discharge  certain  debts  mention^  in  the  said 
deed :  and  to  pay  the  residue  of  the  purchase  mon^, 
F  1704  1  ^^  recoavey  such  parts  of  the  premises  as  should  je» 
^  main    unsold,  to    the  said   Jolm  SJdlson  bis  heirs  or 

as^ns. 

.  The  said  —  Lucas,  by  lease  and  release  dated  27th 
and  2Sth  October  1703,  in  pursuance  of  the  trusts 
of  the  said  deed  last  mentioned,  conveyed  the  said  premie 
ses  to  Elizabeth  Tyrrell,  the  lessor  of  the  plaintiff,  and 
her  heirs.  • 

The  said  John  and  Susannah  Shilson  are  both  dead. 
[See  Pijrot,        The  question  is,  "  whether,   upon  the  facts  stated, 
l««*  155        '*  ^^^  plaintiff  is  intitlcd  to  recoverthe  said  premises.** 
8  Atk.  633.      r  ^^*  Gould,  for  the  lessor  of  the  plaintift^  insisted 

7  Dura.  S78.    (hat  the  purchaser  took  a  good  title^  under  this  reco- 

8  Dura.  SI 4.]  very. 

IsL     The  law  does  not  suffer  an  estate  limited  by  a 
taoant  in  tail,   to    commence  qfur   his  death,  to   tak^ 
effect 
fidly.  The  limitations  under  the  settlement  i&  174i,  ara 
-     ^    itieffectoal,  wrongful  and  void. 
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3dly.  If  the  uacs  ere  void  in  their  ereatwut  tbey  caaaot      1755^ 
be  made  good  by  tte  comroon  recovery.  good- 

First— In  proof  of  the  first  position,  he   cited  Cro.     ,ix,,hx 

Jac,  tod  Lane;  and  Cro.  Elk.  ft79,  Bliibenum  v.  Blith€»  ^^  dimiss. 

man :  and  Moore  6S3,  Frc%hwater  v.  Rois;  and  Yeherton  .jyifcRBj,* 

Second  point— It  is  not  yet  well  settled, "  what  estate  j,  j.^^  and  ' 

•*  the  releasee  or  bargainee.of  a  tenant  in  tail  takes**"   shiLson- 
See  10  Co.  95.  &.  Edward  Seymor's  case. 

,  But  these  liraitationa  are  wrongful  and  void^  in  point  of 
form  as  well  as  in  substance.  The  tenant  in  tail  having 
taken  back  the  estate  to  himself^  he  can  do  no  more.  AH 
further  uses  are  utterly  void. 

As  to  the  manner  ot  operation  by  uses^^He  cited  Ydv. 
il.Frtihwaterv.  Roit,  and  Cro.  EUtl^IQ.  BHikeman  v. 
BliiAeman  :  Bro.  Feoffments  al.  Usetp.  SO.  and  Skeppard'M 
TovchHone  of  Common  J$surance$  609,  whicb^he  said,Waa 
itf  point  to  the  present  proposition. 

Indeed  there  is  a  dictum  in  Machil  v.  Clark,  which 
IB    contrary  to   this.*     But  it  is   not    law :   nor  is  it  •  y.  s  Salk. 
at  all  nientioned  in  several  other  reporters  of  the  same  619.  pi.  1. 
case*  ^ 

He  admitted  that  by  therelease,  a  defeasible  estate  pass*  [   1 70 J   3 
es  to  the  releaaefc  :  b^t  denied  that  the  tenant  in  tail  can 
limit  ix>  himself  a  use  for  life,  to  commence  after  this  limi- 
tation. 

The  doctrine  cited  from  Sheppard't  Touchstone  is  in 
point:  for  the  present  case  is  a  remaituler ;  y/^ich  lies  in 
granty  as  much  as  an  advomson  does. 

Third  point— If  the  uses  are  Toid  in  their  cteaiio/f,  a 
common  reeotery  cannot  make  them  good  :  as  appears  by 
the  case  in  Cro.  EUz.  895,  BedingfieldU  case  and  that  of 
Machil  V.  ClarJcy  hthve  mentioned.  •  * 

Be  ccmcluded  that  the  common  recovery  conveyed  a 
good  title  to  the  purchaser. 

Mr.  Justice  WiLMOt-^It  is  now  fully  settled, 
^  that  a  release  or  bargain  and  sate  by  a  tenant  in  tail, 
**  will  convey  a  6fl5e  Je^,  a  defeasible  .estzte,  to  the  re- 
"  leasee  or  Mrgainee  :  thougli  it  must  be  allowed,  that 
**  the  old  notion  was,  and  ereii  in  Lord  Cokeys  time,  that 
'*  a  tenant  in  tail  could  not  convey  an  estate  longer  than 
**  for  his  own  life.**  But  that  notion  is  now  over-ruled ; 
and  the  contrary,  settled. 

LordMAKSTiELD— It  is  now  settled^"  that  a 
•'  rifilease  or  bargain  and  sale  by  a  tenant  in  tail  gives  a 
*•  base  fee,  voidable  by  the  issue  in  tafl.**    This  is  the  prrn- 
ciple  of  :^  Machil  v.  Clark  :  and  many  mbseqsient  eases  f  y.  ^a^. 
have  been  grounded  upon  it :  particularly,  that  of  Stapil-  lis.  Com;iu» 
ton  V.  Stapilton^  ^^    ^  . 

18.  S.  C.  11  Mod.  19.S..C.    t  IivPh^fi^rj—See  lAtkyos,  3. 
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176s.         Besides,  the  commoa  icicomry  has  made  good  this  de* 
oooii-      feasible  estate. 

RIGHT         £fV/ier  ground  makes  an   end  of  this  questibn.    The 
ex  dimiss.  I'ecovery  takes  off  the  fetters  of  the  statute  de  donis. 
xrRELL  ^''-  Justice  WiLMOT  concurred.    The  tenant 

y^         in  tail  had  a  fee  originally;  and  a  common  recovery 
MEAD  and  leaves  him  a  fee  again,  by  removing  the  bar  and  fetters 
SHiLSON.    iii^posed  by  the  statute.    When  the  bar  and  fetters  are 
removed,  it  then  becomes  just  the  same  case  as  if  he  had 
been  tenant  in  [fee]  ab  initio.     And  though  formerly  it 
was  doubted  "  whether  a  tenant  in  tail  could,  any  other* 
*'  wise  than  by  a  feoffment,  ^rant  any  thing  more  than  for 
*•  his  omt  life  ;"  yet  it  is  now  settled,  by  the  case  of  Machil 
V.  Clarke"  that  he  may,  by  bargain  and  sale,  or  by  lease 
[    1706  j  **  and  releate,  pass  a  baxfee.^*    And  if  so,  it  is  in  bis 
power  to  limit  the  remainder,  as  he  pleases.     And   it 
makes  no  difference,  whether  it  is  limitea  to  the  use  of  the 
bargainee  or  the  releasee,  or  to  a  stranger,  or  to  kimstlf  for 
life  with  remainders  over  :  for  the  base  fee  feeds  all  the 
uses  that  are  limited  upon  it :  till  avoided  by  the  entry  of 
the  issue  in  taiL 
Qja.  10  Vin.  Mr.  Justice  Yates-— A  lease  and  relMSe,  or  a 

96S.  pi.  s.  bargain  and  sale  by  the  tenant  in  tail  is  not  absohtkly  void; 
^  but  conveys  a  base  fee,  defeasible  by  the  entry  of  the '  issue 

in  tail,  l^his  is  now  settled  by  the  case  of  Machil  v.  Clark: 
and  many  determinations  and  conveyances  are  fotinded^ 
upon  it. 

Mr.  Justice  Aston  concurred.  ' 

The  COURT  were,  therefore,  unanimously  of 
opinion,  "that  the  recovery  enured  to  the  usi^  of 
"  the  settlement,  nnd  that  the  plaintiif  had  no  title.^ 

JUDC^MBKT   for  theDEl^ENRAMT. 

Note— The  court  determined  this  case  trith- 
out  hearing  Mr.  Dunmiig, -the  cotm^l 
for  the  defendant. 

Rex  versus  Atkins.  ,       ' 

Nolailictmeiit  \/L  N  indictment  was  quashed  :  being  the  saose  point  with 
will  lie  for  a  x\,  the  three  which  were  quashed  yesterday  :  (V.  ante 
«cre  tapsa.  p  „Q3  , 

p.  169^  S.  P.  ^-  B.  TMs  was  for  pulling  off  the  thal^  of 

a  man*8  dwelliiig«bouBe  ( he  beiugiti 
peaceable  poBsessioxLxrf  it. 
Per  Lord  M a  nsfi  kld  and  Mr.  Justice  A(|t^,n-^ 
This  is  within  the  distinction  taken  yesterday ;  it  40^«nly 
for  pulling  off  the  thatch.  •  ^  '* 
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Rex  t^erws  GiLLET.  1765. 

rpHIS  being  an  indictment  like  the  4th  of  yesterday,  JuJJ^f '^ 
-^     the  same  rule  was  made  in  this  case,  as  in  that:  alio  the  ?ery 
viz.  laat  preoediiig 

That  th/B  rule  for  shewing  cause  why  it  «■»«#  S.  P. 
should  not  be  quashed,  be  discharged. 
V.  post,  piL  1731,  Rex  ▼.  Balie  and  fifteen  others, 
on  the  last  day  of  this  term.  S.  P. 

Salvador  versus  Hopkiks.  Wednet.  Ifth 

Hbatoh  versus  Rdckbr.  "'""••  "^•• 

THE  question  at  present  debated  was,  *'  whether  there  Bait  India  in* 
"  should  be  new  trials  in  these  two  particular  actions  TJ^^J"'- 
"  upop  a  policjf  of  insurance ;"  which  had  been  tried  before  ^1^  ^f  j^. 
Lord Mansftela,  at  Guildhall;  where  a  verdict  was  found  teoUon  id 
for  the  plaintifi^  in  Mr.  Salvador  s  case :  and  for  the  defen-  India,  and  the 
dant,  in  Mn  UucAff  5  case.  riiqueofthc 

But  there  were  nine  clauses,  in  all,  upon  the  several  in-  ^"Jj^J.**^* 
surances  of  this  same  East-India  ship  the  Winchelsea,  ^ 
(Captain  Jfpme,  commander;)  which  were  tried  by  speci- 
al juries,  at  different  times. 

The  charter-Darty,  bearing  date,  the,  50th  of  August 
1761,  was  accoraing  to  ^prin'ed  form,  which  has  long  been 
in  use :  in  which,  amongst  many  other  provisions,  there 
are  the  following. 

*'  And  to  the  end  the  said  ship*s  detention  and  stay  in 
**  Imdia  and  her  demorage  for  the  same,  if  any  shall  hap- 
**  p^n^  during  her  present  intended  voyage,  may  be  asccr^ 
**  taiaed%  it  is  covenanted  and  agreed  by  and  between  the 
**  parties  to  these  presents,  that  in  case  the  said  ship 
^'  shall,  within  eight  months  after  the  delivery  of  the 
<<  said  8hip*s  last  dispatches  from  England^  arrive  at 
**  her  first  consigned  port  in  the  East  Indies,  Chintz, 
**  Mocha,  or  elsewhere  within  the  limits  granted  or  al- 
**  lowed  to  the  said  company ;  and  notice  be  given  tbere- 
**  of,  in  writing,  of  her  arrival,  to  the  said  company's  pre- 
*'  sident,  agenC  or  chief  factor  there :  the  saia  company  r  ijq^  i 
**  will  in  such  case,  in  four  calendar  months  afterwards,  ^  r 

*•  or  on  or  before  the  eleventh  day  of  February  which 
"  shall  be  in  the  year  of  our  Lord  1763,  or  at  farthest  so 
'^^  noon  after  as  the  said  ship,  making  all  reasonable  at- 
''  tempts,  may  get  about  the  Cape  of  Good  Hope  so  as 
'^'to  ^n  her  passage  home,  the  same  season,  lade  or 
'^'  dausetobe  laden  oa  board  the  said  ship,  at  some 
**  ports  or  places  in  the  said  East  Istdies,  Chinas  or  else- 
**  where;  within  the  said,  limits,  for  England,  so  niuch 
**  goods  and  merchandizes  (including  therein  the  said 
''  tons  of  iron  kintlage)  as  the  said  ship  can  conveniently 
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ITSS*      "  ^^ow  and  carry  in  ber^  in  iMnner  as  aforesaid,  as  shall 
SAtVA]H)ii  *'  amount  in  the  whole  and  together  to  the  quantity  of 
Y.  **  484  toas ;   but  in  default  of   loadifig  the  said  ship 

uor&ijij?«  *' within  the  space  of  four  tailendarmonths  after  such 
*  ''  arrival  and  notice   given  as  aforesaid,  the  said  ship 
**  shall  from  henceforth  enter  into  deraorage  of  991.  ds. 
^  4d.  a  day  for  so  long  a  time  as  she  shall  be  detained  in 
"  India;  China,  or  elsewhere  vrithin  the  said  limits,  in 
"  the  service  and  empltiyment  of  the    taid   coftipany. 
''  And  furthermore,  if  the  said  ship  sbail,  within  the  said 
^  eight  months    afler   she    shall    be  dispatched    from  , 
**  England  as  aforesaid,  arrive  at  such  port  or  place  to 
^*  which  she  shall  be  consiraed,  and  give  such  notiee  as 
•'  aforesaid  ;  and  yet  is  not  dispatched  for  England  wiih- 
**  in  the  said  four  calendar  months,  or  the  said  eleventh 
"  ^^y  oi  February,  or  so  soon  after  that  the  said  rfhip 
'^  (making  all  reasouable  attempts)  may  get  about-the 
*'  Cape  of  Good  Hope  so  as  to  gain  her  passage  home 
**  the  sameseason  ;  nor  detained  bf  viftue  vfthe  next 
**  ensuine  or  following  procito  or  covenant ;  then  the  said 
"  united  company  ortneir  assigns  shall  allow  or  pay  unto 
"  the  said  part-owners  and  master  four  months  demorage, 
••  commencing  from  the  said  eleventh  day  of  FArumry, 
**  after  the  rate  of  ^01.  3s.  4d.  a  day,  for  and  in  consider* 
*'  ation  of  the  passage  so  lost,  and  her  stay  in  India  after 
''  the  said  eleventh  &y  of  February:  but  in  such  case. 
*'  no  other  demorage  shall  be  paid  in  respect  of  tl^  safd 
•*  ship^s  stay  after  the  said  eleventh  day  of  Mrtiary. 
*'  And  contrariwise,  if  the  said  <ship  shall  not  ^rrire  at 
*'  her  first   consigned  port  within  the  space   of  eight 
**  months  after  such  dispatches  delivered  as  ^foresaid, 
*'  that  then  the  said  company  shall  toad  the  said  sbi^  as 
"  aforesaid,  within  four  months  after  such  her  arrtva), 
**  and  such  notice  given  thereof  as  aforesaid ;  or,  in  de- 
"  fault  thereof,  the  said  ship  shall  enter  into  the  demor- 
"  age  of  201.  3s.  4d.  a  day,  immediately  after  the  expira- 
**  tion  of  the  said  last  mentioned  four  dalendar  months, 
"  for  and  during  such  time  as  she  shall  be  detained  by 
^*  the  said  company's  presidents  or  factors,  in  the  service 
"  and  employment  of  the    said  company,  within   the 
"  limits  aforesaid ;  but  then  the  said  snip  sbafl  not  have 
"  any  further  or  greater  allowance,  though  she  be  not  di3- 
C    J  709   3"  patched  so  soon  as  to  save  her  passage  that  season, 
**  than  four  montbs  demorage  only  in  considetatioD  of 
''  the  passage  so  lost^and  her  stay  in  India  or  eltewbere 
"  abroad  on  that  account;  nor  shall  such  four  xnoMbs 
'*  demorage,  for  the  loss  of  such  passage,  be  allowM,  if 
**  the  said  ship  be  by  virtue  of  the  said  next  ensuing  j^nh 
**  viso  oreovenani  detained  in  the  said  compacr^s  service, 
*'  or  if  she  be  dispatched  within  th^  laid  last  meatiooed 
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*•  four  months,  unless  it  evidently  be  made  appear,  to  the      j^gj , 

'*  satisfaction  of  the  court  of  directors  for  the  time  being 

'*  oPtbe  Faid  united  company,  that  the  said  ship  was 

^  hind^ed  from  her  arrival  in  time  at  her  iirsl  consigned 

*'  port^by  unavoidable  accidents  only.  Puov  ii>£:d  always. 

^  and  it  is  hereby  covenanted  and  agreed;  that  the  said 

*<  coiopany^s  presidents,  factors  and  agents  tball  have  libera 

**  ttfU  DETAIN /Ae  <ific?  sA//?,after  tl>e  said  elcveutii  day 

"'  oi February^  in  theii  employment, in  tia<jie,  and  also  in 

*\  warfare ;  and  shall  have  liberty  to  lei  out  the  said  ship 

**  tofrti^ht^  for  the  said  compauy*a  sole  benefit,  for  so 

*'  longtime  as  they  please:  so  as  such  detention  be  srgni- 

**  lied  ii«  writing,  and  does   not  exceed  twelve  mouths 

^*  from  the  said  eleventh  day  of  JV^r»ary,.and  so  as  the 

"  said  ship  be  dispatched  in  the  proper  season  to  save 

*'  her  nextyear*s  passage:  in  which  case,  the  said  coni- 

''  pany  shall  pay  demorag^?,  for  and  during  the  term  of 

"  her  detention,  after  the  aforementioned., rale  of -201.  39. 

''  4d.  a  day,. till  she  shall  afterwards  be  dispatched  from 

*'  her  hut  lading  port,  or  the  expiration  of  the  said  twelve 

*'  months,  which  shall  first  happen*    But  after  the  said 

"  twelve  months  are  expired,  the  said  ship  may  r.etuni 

*'  for  England ;  and  the  said  company  shall  not  be  liable 

'^  for  any  further  demorage,  or  any  damage  that  may  ac* 

''  crue  by  her  detention  after  that  time:.and  in  case  ail  or 

**  any  part  of  the  said  ship's  lading  shall,  after  the  expirn- 

*'  tion  of  the  said  twelve  months,  be  wanting,  yet  the 

''  ss^id  copfipany  do  agree,  that  the  said  ship  nuiy  then 

**  return  for  England;  the  master  having  first  made  le^al 

**  demand,  thirty  days  before  his  coming  away,  and  due 

''  protest  for  want  of  the  said  lading.    And  furthermore 

V  it  is  agreed,  that  if  the  said  ship  shnll  arrive  at  her  con- 

V  signed  jK)rt  within  eight  months  afier  delivery  of  the 
.*'  said  ship>  dispatches  as  aforesaid,  and  shall  not  en 
*'  or  before-the  said  eleventh  day  of  February  17(>3  be 
*'  dispatched  for  £//g/aii(^ as  aforesaid,  then  the  said  united 
'*  company,  their  presidents,  agents,  factors,  or  assigns, 

V  shall,  over  and  above  the  value  of  the  said  490L 
"  sterling  beforementioned  to  be  allowed,  to  be  carried 
^*  out,  supply  unto  the  master  of  the  said  ship  for  the 
*'  tinr^  being,  so  many  pagothas,  rupees,  or  pieces  of 
*'  eight,  dollars,  or  other  coins,  ^s  need  shall  require,  for 
"  buying  victuals  oj^  other  necess:iry  provisions  for  the 
^*  said  ship,  not  excfeding  the  value  of  three  hundred 

*'  doUap  for  every  ojbe  (lundred  tons  the  said  ship  is  let  P    \j\q  "] 
''  Ibx;  valuing  the  nioney  so  supplied,  at  six  shillings  ^ 

V  and  sixpence  a  piece  of  eight  or  dollar  in  time  of  peace, 
'^  and  seyenshilliogs  and  sixpence  in  time  of  wari^and 
^  in  the  same  proportion,  forjiagotba^^,  rupees,  and  other 
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1765.      "  coins.     Jnd  in  ease  the  said  ship  shall  nat  be  dispdtdi- 
sALVADOn  "  ed  by  the  said  company's  presidents,  agents,  orehiefo 
y^         •*  in  council  aforesaid^  on  or  before  the  eleventh  day  of 
iiopKiNS.    "  J^^f^rmiy  I7fi4,  then  the  said   persons  who  shall  so 
liE  aton'   *'  *^^  ^^^  ^^  **y?»  shall,  over  and  above  the  said  sums  of 
y^  "  money  beforem en tioned,  furnish  and  lend  the  nliaster^ 

liUCKER.    **  ^^  ^^^  master  for  the  time  being,  if  he  desiies  it,  to 
" '  many  pagothas  or  rupees  more,  not  exceeding  the  value 
•*  of  3001.  sterling  for  every  hundred  tons  the  Baid  ship 
"  is  let  for,  as,  upon  a  survey  to  be  taken  as  before  di- 
/  "  rected,  shall  appear  necessary  to  enable  the  said  ship 

"  to  proceed  for  England ;  so  as  the  vrfaole  of  the  money 
**  so  furnished  be  actually  laid  out  in  necessaries  for  the 
'*  said  ship  ;  valuing  each  of  the  said  pagothas  at  nine 
'^  shillings,  and  each  of  the  said  rupees  at  two  shillings 
"  and  sixpence :  both  which  monies  so  supplied,  with 
**  the  advance  of  401.    for  every  lOCH,  on  the  fast  men- 
•'  tioned  supply  of  pagothas-and  rupees,  tor  and  in  con- 
**  siderationof  the  risque  off  the  jraid  ship*s  return  ibr 
•*  England^  shall  be  paid  or  (at  the  <56mpafhy*s  choice) 
•*  allowed  thetn  out  of  the  freight  and  demorage  pay- 
**  able  by  virtue  of  these  presents.    And  if   the  said 
*'  ship  shall,  by  written  orders  from  the  isaid  oompany, 
**  be  detained    at  Saint    Helena  or     any  either    port, 
**  to  stay  for  convoy,  in  such  case  the  said  company 
**  ahallallow  the  said  part-owners  and  masters  two-third 
**  parts  of  the  demorage  a  day  before  agreed  on,  for  every 
<*  day  she  shall  be  so  detained:    but  do  allowance  shall 
**  be  made  to  the  said  part-owners  or  master  on  account 
'*  of  the  said  ship*s  keeping  company  with  any  other  of 
"  the  company's  returning  ships.    But  tlie  said  company 
"  shall  not  allow  or  pay  any  demorage  for  the  time  that 
*'  the  said  ship  shall  take  up  in  amending  any  defects: 
**  and  further,  if  by  the  time  taken  up  in  fepairing  any 
**  defects  in  the  said  ship,  she  should  exceed  the  times 
•*  respectively  limited  for  her  stay  in  the  East  Indies, 
'*  China,  or  -other  the  limits  aforesaid,  or  should  thereby 
^*  happen  to  lose  her  passage  for  England,  the^aid  com- 
"  pany  shall  in  such  case  f)ay  no  demorage  for  such 
"  time  so  lost  by  repairing  or  amending  any  such  de- 
•'  fects,  or  for  the  passage  lost  thereby;  Except  and 
"  j^ROViDED  nevertheless,  and  it  is  hereby  agre^,  that 
"  if  the  said  ship  be  detained  in  the  cmnpamfs  service  Ion- 
"  ffer  than  the  Baid  eleventh  day  of  Feftn/a;y  whidi  shaH 
*«  be  in  the  year  1764,  andiy  ttason  fAer«)/ shall  have 
"  need  of  betrig  repaired,  that  then  the  said  company 
**  shall  pay  or  allow  demorage  after  the  rate  aforesaid,  for 
•'  every  Say  the  said  ship  shall  be  so  repairing,  so  as  the 
**  same  do  not  exceed  thirty  days." 
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,    Tbe  dates  of  tl^e  filets  were  as  follows—  1 7^^. 

17Q^,  M(^h  i^th.  The  snip  sailed.  Salvador 

Sfptf  10th.  She  arrived  at  Bombay.  v. 

Novr.  4th.  She  left  Bombay  the  first  time.  hopkins. 

17Q^  M,0f^  ^th.  She  arrived  at  Calcutta,  in  Bengal.  ^         ueaton 
esth.  The  presidency  and  council  of  Be/z^c^Z        v. 
.    entered  into  a  new  agreement  with  the    ruckeIk« 
captain :  reciting  "  that  the  charter- 
"  party  would  expire  on  the  llth  Fe* 
"  bmary  1764,  but  that  the  president 
^*  and  council,  finding  it  expedient  to 
"  detain  the  ship  in  fudia,  and  deair- 
"  ous  of  having  the  time  limited  in 
"  the  charter-party  prolonged,  ^c.**— 
The  indenture  therefore    wtinesseth, 
that  the  captain  lets  the  ship  to  freight, 
for  one  tobaUyear  from  the  said  1 1 th  of 
February  17ti4,  &c. 
July       The  ship  arrived  at  Bombay t  a  second 
time, 

Dec*  1 1  tb.  She  left  Bambaf,  to  go  to  Bengal. 
1 764.  She  arrived  at  Bengal. 

M^rch  10tb.  The  ship  left  Bengal  to  go  to  Bombay. 
8Ut  The  ship  was  lost. 

Jpril  3d.  Mr.  Hume  received  a  letter  from  the 
captain,  dated  1 4th  Jpril  1763,  inclos- 
ing a  copy  of  the  new  agreement: 
which  letter  was  publicly  read  in  a 
coffeehouse. 

^pril  4th.  Some  insurances  were  made  by  Mr. 
JIuw^. 

July  17lh.  Other  Insurances  were  made  by  Mr. 
JFfirnie,  all  the  other  insurances  were 
made,  after  the  captain's  letter  of  14th 
-rfj^r?/ 1763  was  received,  and  public- f  1713    1 
ly  read  in  a  coffee-bouse.  ^  •* 

OilobtrQth*  An  accQUiltwas  received  in  London^ 
of  the  9biD*s  lots.  AU  the  policies 
bad  this  oescription— "  At  ar.4  from 
"  Beiig^lf  to  any  ports  or  places  where 
"  and  wbatiio^yer  in  the  B(ist'ltuiie$. 
"  China,  Bersia,  Or  elsewhere  beyond 
**  th^  Cape  of  Qood  Hope,  forwards 
''  aod  backward^  and  during  her  stay 
'<  %i  racb  place,  until  her  arrival  at 
**  London  /  on  money  advanced  or  to 
"  be  advanced  for  bills  drawn  by  the 
*'  captaip  for  tlte  use  of  the  ship  Wior 
*^  d^Um,  and  for  account  of  the  owor 
^'  m :  and  upon  «ioney  advaoc^d  Qy  U> 
Ff2 
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"  be  advanced  as  absence-money,  tcr 
"  pay    the  ship's   company;    all  or 
"  either,  as  interest  shall  appear:  at 
.  "  A  percent:' 

The  underwriters  insisted,  that  thepo/tctes  were  voib, 
because  at  the  time  of  underwriting,  they  were  not  er- 
pressltf  told  of  the  new  agreement  '*  to  detain  the  ship  in 
"  Indiaiox  ^year longer  than  the  enlarged  time  provided 
•*  for  by  the  charter-party,  which  expired  on  thellth  of 
"  February  1764." 

The  causes  were  atfir^  tried  with  different  success  :  but 
all  the  nine  verdicts  were  at  last  uniform,  for  the  plaintiffs^ 
the  insured  against  the  underwriters. 

The  reasons  which  governed  the  court  on  granting  or 
refusing  new  trials  were— 'That  the  underwriters  are  hound 
and  presumed  to  know  the  course  of  the  East^ India  trade, 
the  terms  of  the  charter-party,  and  the  destination  of  the 
India  ships  (which  are  under  the  direction  of  the  company ^ 
and  710^  of  their  owners :) — That  the  charter<-party  is  a 
printed  form,  of  a  very  long  standing— That,  besides  the 
liberty  thereby  given,  **  to  prolong  the  ship's  «ay  for  one 
"  year,"  it  is  very  common,  by  a  new  agreement,  to  de- 
tain her  a  year  longer  \  (for,  no  ship  comes  home  in  bal- 
last ;)  and  the  longer  a  ship  is  kept,  the  more  beneficial 
it  is  to  the  owners.— That  the  words  of  the  policy  are 
adapted  to  this  usage;  being  without  limitation  of  time 
or  place ;  and  without  any  reference  to  the  first  voyage 
particularly  mentioned  in  the  charter-party. — The  terms 
of  the  policy  precisely  describe  the  risque,  in  it's  utmost 
latitude;  and  necessarily  extend  to  every  prolongation  of 
[  17133  Btay,  and  every  country-voyage.— That  any  of  the  defen* 
dants  might  have  learned  at  the  India  House  all  that  was  to 
be  known. 

No  mention  was  made,  or  question  asked,  at  the  time 
.  of  underwriting,  *•  when  the  ship  waschartered;"  "  when 
"  she  sailed  from  England ;"  "  when  she  arrived  in  India ;" 
^  whether  she  was  continued  a  year,  according  to  the  pro- 
"  viso  in  the  printed  charter-party  ;'*  and  yet  her  conti- 
nuance in  the  East  Indies  depended  on  all  these  facts. 

If  they  ought  necessarily  to  be  disclosed,  the  policy  was 
void,  to  the  knovbkdgt  of  the  underwriters,  at  thetime  they 
took  the  premium. 

The  chance  oi  her  stay  is  one  of  the  risques  insured. 

The  evidence  in  all  the  causes  was  very  strong,  **'  that 
"  her  staying  a  year  longer^  if  known,  would  not  have 
•*  varied  the  premium.'* 

This  ship  was  insured  at  the  same  premium,  after  the 
prolongation  of  her  stay  in  India  was  known. 

None  of  the  defendants  desired  to  be  off,  after  tbey^ 
knew  that  aa  account  of  the  new  agreement  *^  to  prolong 
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**  her  stay  for  a  year  longer**,  had  been  receivedin  England 
upon  the  3d  of  ^pril  1764 :  which  was  notoridus  to  them 
A  LL,  before  the  intelligence  of  her  loss,  which  came  in  the 
.Oc/o^  following. 

So  that  f/* there  had  been  any  force  to  the  objection,  it 
would  have  lieen  waved  by  the  acquiescence  of  the  under- 
writers, a/ier  they  vftte/uUy  apprized  of  the  whole. 

The  nine  causes  were  these  :  1st.  Heaton  v.  Rucker  ;  2d. 
Salvador  y.  Hopkins;  dd.  Hume  v.  Jebb ;  4th.  Hwne  v. 
TidswtU ;  5th.  Black  v.  Boehm ;  6th.  Black  v.  Innys ;  7th. 
Humey.  Da  Costa;  8tb.  Black  v.  Bond ;  Oth.  Jli/m«  v. 
Boehm.  No.  1.  was  tried|  the  flrst  time,  on  26th  February 
1765 ;  and  a  verdict  found  for  the  defendant;  it  was  tried, 
a  secpnd  time,  qn  10th  July  1765  ;  and  a  verdict  found 
for  iheplaifiiijf.  No.  2.  was  tried  on  26th  February  1765  : " 
and  a  verdict  was  found  for  the  plaintiff.  No.  3.  was  oti 
28th  February  1765 :  and  a  verdict  found  for  the  plaintiff; 
the  defendants  not  making  any  defence.  No.  4.  5.  and 
o.  were  verdicts  for  the  plaintiff,  without  defence,  given 
at  the  sanoe  time  with  No.  3.  No.  7.  was  tried  on  1st 
March  1766:  and  a  verdict  for  the  plaintiff.  No.  8.  was 
on  4th  July  1766 :  and  a  verdict  for  the  plaintif.  No.  9.  T 
{Hume  V.  Boehm)  was  tried  on  4th  July  1766 :  a  verdict  ^ 
was  found  for  the  defendant ;  and  a  new  trial  moved  for 
on  Friday  the  7th,  and  granted  on  Monday  the  2  Ith  of 
November  1766.  It  was  accordingly  tried  a  second  time, 
upon  the  5th  o{  May  1767  :  and  the  jury  have  found  a 
verdict  for  the  plaintiff,  without  going  from  the  bar. 

As  these  causes  are  very  much  blended  together  in 
theirniiture  and  circumstances,  I  take  the  matter  up  here 
(though,  anticipated  in  point  of  time ;)  and  include  the 
wh^le  of  the  motions  for  new  trials  in  all  these  causes,  in 
one  single  report.  Perhaps  the  best  method  of  rendering 
the  whole  matter  clear  and  intelligible,  would  have  been, 
to  have  be^un  y^ith  Lord  Man^ld*s  report  in  this  last 
chuseof  Hume  y.  Aochm;  which  gave  the  exact  history 
of  all  tl\e  rest,  and  particularized  the  evidence  :  but  the 
great  length  of  such  a  report  might  have  been  objected  to. 
These  two  causes  of  Salvador  y.  Hopkins,  and  Heaton 
V.  Rucker,  being  so  very  nearly  connected  with  each 
other,  were  taken  up  together,  and  argued  jointly,  as  if 
they  bad  been  but  one  smgle  cause. 

On  Friday  17th  of  May  last,  they  were  argued  by  Mr. 
Morton,  Mr.  Coxe,  Mr.  Walker,  Mr.  Dunning,  and  Mr. 
i/£ato;i,  OR  behalf  of  the  plaintiffs;  and  by  Sir  Fletcher 
Norton  (Attorney  General,)  for  the  respective  defendants, 
in  both  causes. 

The  COURT  took  time  to  advise. 
Lord  Mansfield  now  delivered  the  unanimous 
opinipn  of  the  court,  *'  that  there  oiigA)  to  be  a  new  trial 
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"  in  the  ca^  of  Heatonir.  Rucker ;  but  nU  in  ihlkt  of  iSd/- 
"  rtfdor  against /iopAiwi." 

They  thought  the  usugeof  the  East  India  Companf^ 
irade  and  the  course  qftheh'  vouages,  to  be  in  fact  ^Cfnoteridta, 
and  so  well  known  both  to  the  m^iurers  and  the  insured* 
that  they  must  be  8Ui3^06ed  futly  fip))ri7!ed  and  suRicieintly 
conusant  oT\i;  and  that  the  obligation  of  this  policy  is  to 
be  taken,  from  the  tporis  of  the  tcharter-party,  {which 
refer  to  the  usage,)  and  the  wst^ge  of  these  Voyages,  in  the 
same  manner  as  if  it  was  expressly  insert^in  the  polvey. 

His  lordship  entered  into  the  reasons  -of  their  deter« 
mination  in  tnese  two  causes  with  more  partioalarity 
than  may  be  necessary  here  to  sp^eify  ;  as  I  have  already 
mentioned  those  which  seeuied  to  gdverto  tlieir  gmieral 
determination  in  all  the  nine  causes. 

The  couRt  esteemed  this  foT^e  the  mort  con- 
venient way  of  dctermitiing  this  question  ;  because  who- 
ever shall  nereafter  insure  on  an  East  India  «hfp,  "Will 
know  that  he  insures  the  contia^enci^ ;  ahd  may  take 
proper  precaution  against  th«m,  if  he  v^itt :  wliereas  if 
every  person  insured  should  be*  obliged  to  Open  to  the 
insurer  all  the  grounds  of  his  e)cpectatioas  about  the 
8hip*s  continuance  in  the  East  tndhs^  or  coming  to  En^ 
landf  it  mignt  produce  great  litigation  and  confoaioB  m 
cases  arising  upon  thesfe\Eas^  India  policies. 

'I'he  RULES  then  made  Were, — That  in  Sahador  t. 
Hopkins,  there  should  be 

No  ttew  trial : 

But  in  Heaton  v.  ltiicX;€f,~Th.ere  shonU  be 

A  new  trial. 

The  CAUSE  of  Hi«w€V.Bofftm  was  not  tried  till  long 
after  thfs  determination  in  these  two  catiaes*:  ami  the 
verdict  being  for  the  defendant,  Mr.  Af or^on  nnoved,  upon 
the  7th  of  November  1106,  on  behalf  of  the  phiintift*,  for 
v^  new  trial;  the  verdict  being,  as  be  aiiedged,  tontinry 
both  to  law  and  evidence. 

RxTLfttosbew  ^tise. 

On  Monday  the  24th  of  November  1T86,  Sir  ftetcker 
Norton  shewed  canse. 

The  great  question  was,  **  Whether  *t he  ciincumstawces 
**  of  the  case  and  the  facts  "Wtere  tirfficftntly  tbrnmunieoM 
"  to  the  underwriter,  at  the  time  of  nis  underwriting  the 
'*  policy.** 

The  coort  thou^'thcy  Were. 

They  held  that  the  understanding  t>f  the  pert  icy  must 
depend  upon  the  course  and  mage  of  the  East  Tndia  trade; 
and  conceived  it  to  he  contradictory  to  the  policy,  tb  say 
"  that  the  underwriter  did  not  underwrite  for  a  countiy- 
**  voyage  ;**  and  were  unanimous  iti  making  the  rule 
absolute  for  a  K eW  t ri ai* 
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This  cause  of  Hume  v.  Bothm  was  tried    the  second      1765, 
time,  upon  the  5th  of  iUffjf  1767:  and  fl^e  jury  found  a 
verdict  for  the  plaintiff  without  going  irom  the  bar* 

Rbx  versus  Robert  Hakn  and  Johh  Prtcb,  Justices  of  r    171a  >r| 
Peace  for  the  BocoMgh  of  Corfe-Castle.  ^j,u^'  j^j^J 

CAUSE  was  now  shewn  against  an  information  which  ^  f^^n^* 
bad  been  prayed  agaiqst  them,  for  a  misdemeanor  in  w^gt  jufli- 
thee«ftCution  of  their  offipe,  as  justices  of  the  peace  forces  of  the 
tbe  said  borough,  in  refwing  to  grant  a  licence  to  sell,ale,  peace  fot  aet- 
tooneJ/fgram  an  inn-keeper  in  that  borough  ;  merely  J??  ^jJJ?  ™®* 
JrQmumoiiveqf  nR^zsTviEHT  against  him,  for  having  ^^^j'*" 
joined  in  an  affidavit  made  in  support  of  the  interest 
which  was  adverse  an4  opposite  to  that  which  was  ^* 
poused  by  these  two  justices  and  their  friends. 

The^T  defence  was,  that  they  did  no^  act  from  any 
resentfisenty  or  oth^r  corrupt  motive  ;  but  solely  because 
Ingram  was  an  improper  person,  and  had  kept  a  disor« 
derly  bouse,  and  continued  to  keep  it  after  full  notice  to 
the  contrary;  and  in  particular,  that  he  encouraged 
gaming  and  cock-fighting,  ai  his  house. 

LondMAKSFjsiiD — The  courtsbould  never  iu- 
ierpose  against  magistrates/  unless  they  have  acted  from  •  v.  tnte,  55s 
bad  motives  and  tmld  fi4e ;  especially  m  such  a  case  as  to  566.  Rex  v. 
this,  where  they  are  entrusted  with  an  alfsobUe discretion,  pj?"^"^ 
•  But,  for  Uiat  ve/y  reason,  this  is  the  strongest  case  for  the  rsJc  aSS*" 
interposition  pf  the  court,  1/ it  appears  that  they  Aaite  j}oug.  568.] 
xtcted  upon  eorrupt  n^otives. 

ijf  it  appeared  clearly,  that  this  man  didk^ep  adis- 
4M*derly  house,  it  would  be  a  reasQf)  agaipst  the  court> 
interposing  against  the  justice^s.  But  this  does  not  clearly 
appear. 

Upon  tbewho)e^  he  thought, and  by  a  full  discussion  of 
the  affidavits  shewed  why  he  thought  the  charge  upon  the 
justices  was  not  satisfactorily  answered  by  them  :  and  he 
declared  it  to  be  of  v^r^  dangerous  consequence,  to  per- 
mit the  due  discretion  pf  the  justjces  to  be  influeoped  by 
considerations  of  this  kind. 

The  COURT  Uiougbt  }p  a  proper  case  for  aq  in- 
formation :  and  made  the 

Rule  ABs6z.t7Tc.    ' 
V.  post,  (pa.  J7860  20tl^  Nov.  1765. 
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Friday,  14th  EvELY;f,  Biirt,  Rxecutor  of  Srn  John  Eteitit,  Barf- 

rs"c.BuiK  rmusCiiiCHESTER,  Esq. 

Lori?of  a  HTHIS  Was  a  speciaF  cike  from  Surrj/  assizes,            ' ',',  . 

inanor  itiay  1*  was  an  indebUat us  assumpsit,  wherein  the  plaintiflF 

maifiiain  an  ueclared  as  exerw/or  to  his  father,  for  1501.  assessed  for  a 


agrc. 


infant  copy^  tenement  consisted  of  a  large  capital  mamionhoHse  and 
holder  when  a  small  parcel  of  lavdy  which  land  was  let  for  71.  a  year, 
he^comea^f  subject  to  land-tax, quit-renU  and  other  outgoings;  l»it 
the  Piaffsion-house  had  been  wilei  from  the  time  of  tlie 
admission  of  the  defendant  to  the  time  of  the  action 
brought :  Mr.  Chichrster^s  agents  not  being  able  to  let  it, 
though  it  was  advertised  for  that  purpose. 

On  the  trial,  [a)  it  was  proved,  that  Sir  J.  E.  the  father 
was  lord  of  the  manor.  That  on  the  presentment  of  thn 
death  of  the  defendant's  father  John  Chichester,  who  died 
seised,  three  proclamations  were  made  for  the  defendant 
to  come  in  and  be  admitted.  That  on  the  -Ith  of  March 
1747,  the  defendant  was  admitted  to  the  said  cuutomary 
tenement,  in  person  ;  and  the  TO^rrfw7«sA/>  committed  to 
Sir  7?ogrr  J^eii'digate  and  John  Ludfofd^  esq.  they  ren- 
dering an  account:  and  upon  such  admission,  a  fine  was 
duly  assessed,  of  1501.  payable  on  the  12th  day  of -^rfprtf 
then  next  following,  at  the  mansion-house  called  Jbinger 
Court ;  being  the  like  sum  as  was  assessed  for  a  fine  oii 
the  last  admission  of  the  defendant's  father.  That  the 
defendant  was,  at  the  time  of  hii  admission,  of  the  age  of 
^ix  years  or  thereabouts.  That  the  said  Sir  J.  En  the 
father  lived  about  sixteen  years  after  the  said  admission ; 
and  then  died  :  and  about  two  years  after  tbe  desfeudant 
came  of  age,  this  action  was  brought  against  him  by  the 
plaintiff,  as  executor  of  his  father,  for  the  s^id  fine;  the 
defendant,  his  guardians,  or  their  under-tenants  hating 
"been  zVi  possession  of  the  premises  from  the  time  of  l^is 
admission  to  the  time  of  commencing  the  action.  The 
under-tenant  had  paid  the  quit-rent  as  it  became  due, 
(though  he  said  be  had  no  direction  to  do  so,)  up  to  the 
present  time. 

The  jury  being  of  opinion  "  that  the  fine  was  a  reason-* 
•'  able  one,"  found  a  verdict  for  the  plaintiff,  for  1501. 
but  subject  to  the  opinion  of  the  court  on  the  following 
question — 


(a)  See  1  Sider.  58.  3  Mod  23P.  1  Show.  35.  1  Lev.  273. 
3  Xev.  261, 1  Dum.  618.  3  P.  JVms.  151. 


en  ICIl  ES- 
TER* 
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Question— **  Whether  thii  action  will  lie  si^ainst  the      jyg^s^ 
*'  defendant;  he  being  a  M£Moa,at  tbe^lme  wthe  fine    gygi^Y,! 
**  being  assessed.**  ^ 

Mr.  Cojre,  for  the  defendant,  admitted  ^^ that  this  aeiion 
*•  oiuidebitotus  assumpsit  do^s  lieby;aa[ex?cutar,  for  a 
•*  copyhold *liiie  set  by  his  testator/'  f  ince  the  determi- 
nation of  the  case  of  Shuttlevcorth  v.  Gantett  reported  in 
3  Lev.'Udl.  and  1  Shower  35.  and  3  Mod.  239.  and  Car^ 
thew90.  S.  C.  where  three  judges  held,  against  HoU^ 
**  that  ail  assumpsit  would  lie  by  an  administratrix  for  a 
"^  fine  of  a  copyholder."  But  Mr.  Coxe  insisted,  that  it 
does  not  lie  against  a  m///or;  it  is  not  such  an  action  83 
vrilt  lie  against  an  infant.  There  is  a  case  in  point/*  that 
'*  an  action  of  debt  would  not  lie."  I  Ld.  Raj^.  3$. 
^oroiigA'f case;  *' debt  will /lo/ lie  a^inst  pn  infant,  for 
**  a  copyhold  fine  upon  his  admission.  And  therefore 
"  an  infant  arrested  upon  such  an  action,  being  fi?ey(^ars. 
**  of  age,  was  discharged." 

And  the  infant  has  done  nothing  since  he  cameof  ai^e, 
to  ratify  what  was  done  before.  Here  is  a  large  capitul 
mansion-house, i/iv/r/  at  the  time  the  action  is  brought; 
of  which  the  defendant's  guardians  or  under-tenants  have 
been  in  possession;  and  the  tenant  has  continued  to paif 
the  quit-rentf  but  without  his  direction.  Now  .this  could 
not  be  for  the  benefit  of  the  infant. 

The  rent  of  the  land  is  only  71.  Therefore  a  fine  of  1501. 
is  unreasonable.  (A) 

It  is  stated,  that  the  infant  was  six  years  old,  when  he 
was  admitted  :  and  guardians  were  then  appointed.  It 
shall  be  intended  that  these  guardians  were  appointed 
under  the  act  of  9  G.  L  c.  90. 

I  do  not  say,  that  the  lord  is  not  intitled  to  a  remedy  : 
I  only  say  that  he  is  not  intitled  to  this  action  of  indebitatus 
assumpsit. 

Mr,  Bishop^  co///ra— This  is  an  action  brought  after 
the  iufjrnt  came  of  age.    The  case  cited  from  Lord  JCay-  . 
mondw^s  an  action  brought  pendutg  the  infancy. 

^rhe  plaiotifi*  has  no  other  remedj/.  The  statute  of  9  G. 
1.  is  hot  found  by  thejury. 

This  admission  was  for  the  benefit  of  the  infant;  for,  r    1719    ] 
j^he  had  not  been  admitted,  he  could  not  have  enjoyed  '-  -^ 

the  rents  and  profits.    lie   took  nothing,  till  his  admis- 
sion, (c)     I  agree,  that  neither  debt  nor  assumpsit  could 

[b)  But  there  was  a  capital  mansion-house,  as  well  aa 
land,  as  appears  by  the  state  of  the  case. 

(c)  This  is  a  mistake^  because  his  father  died  seised, 
as  stated  page  1717,  and^  be  took  as  heir  by  descent : 
bad  this  been  tfaexase  of  a  aurreiider»  what  is.  here  said 
would  have  been  true. 

9 
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17615.      have  been  brought  agaiast  the  infant,  during \hi%  in* 

^.  The  act  of  parliament  of  9  G.  i,  c.  iQ*  was  made  for 

CHiCHESr  ^^^  mutual  benrfit  of  lords  and  infant-tenants ;  it  is  in* 
T£B.  •  ^'^'^  *'  A^A  ^t  to  enable  lords  of  manors  more  easily  to 
"  recover  their  fines;  and  to  exempt  infants  and  femes 
**  covert  from  forfeitures  oftheircopyholdeslates,  in  par- 
*^  ticular  cases.*'  But  there  was  no  proceeding  under 
this  act,  in  the  present  case. 

'  If  Sir  John  Evelyn  had  enitred^  under  this  act,  he  must 
have  been  a  suferer ;  as  it  was  a  large  old  house,  in  a 
bad  country,  and  untenanted. 

The  defendant  has  actually  received  the  rents  and 

profits  of  this  estate  for  near  twenty  years.    It  has  been, 

all  this  time,  in  the  possession  of  *^  him,  his  guyrdians. 

**  or  under^'tenants  ;*'  which  is  his  possession.  ^ 

And  the  fine  is  stated  to  be  «  reusonabk  one. 

Lord  Mamsfirjud — There  ib  no  giving  an  opinion 
*ttpon  this  case,  seriously. 

Here  ia  a  teas9nablejine  assessed,  the  same  as  his  father 
paid ;  an  frgoymentfop  sisUen  yean,. and  part  of  it,  since 
he  came  of  age;  and  no  renunciation  of  the  estate-^ ;  cm 
the  contrary,  ac<wfirroation  of  the  transaction. 

Mr.  Justice  Wii^mot — An  entire  confirmation. 
I  have  not  the  least  scintilla  of  doubt. 

Mr.  Justice  Y AT£S-^i/*  the  defendant  was  still  an 
infant,  I  should  think  this  action  maintainable.  Debt* 
perhaps,  would  not  lie,  because  an  infant  cannot  wage 
bis  law.  (d)  But  assumpsit^  I  thinkt  <vouId  lie;  as  the  in- 
fant continued  to  occupy  and  enjoy  the  estate. 

In  2  Buhtr.  69.  Kifton  v.  £Zio/^^Tbe  plaintiff  reco- 
vered against  an  infant  the  rent  upon  a  lease  .made  to 
him  ;  and  it  is  there  said^i-*-'*  If  a  lease  be  made  to  an  in- 
**  fant,  and  he  occupies  and  enjoys,  be  shall  be  cHarged 
••  with  thefcut" 

C^       1     ^^  infent  may  contract  for  necessaries.    He  could  not 
17SQ  J  iii^y^  received  the  rents   and  profits   o£  this    copyhold. 


[d)  In  debt  for  Tent  upon  a  lease  for  years  the  defend- 
ant shall  not  wage^is  law,€o.2i^.995.  o.S.  P.  though  the 
rent  be  reserved  on  a  parol  lease :  because  it  is  in  the 
realty,  and  arises  from  the^aking  of  the  profits  from  the 
land,  and  occupation  of  it  in  the  country  ;  and  so  the 
YKrtoriety  of  the  *€bi»g  caolades  4be  defendant  from 
waging  his  law.  Fer  Holt,  Ch.  J.  l2Mod.6eh  Q^. 
therefore,  if  the  infiint  conld  in  ibis  case  have  wag^  his 
law;  tmtyet,  in  Msft  fof  a  fine  or  amercement  at  a 
court  baron,  the  defemlant  ooay  wage  bis  law.  Co.  JM. 
-296. 
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without  admittance ;  and  he  must  previouiliy  pay  tbe      17A5» 
fine  ft>r  such  admittance.  But  here,  he  baa  termed  the        ,  ,  / 
whole  transaction ;  he  has  €j^99fed  two  yearsj  tinu  be 
caoieofcrge. 

Mr.  Justice  Astok  was  of  the  same  opiaion. 
f'er  C«r.— unanimously. 

The  postra  must  be  delivered  to  the  pt a.ik- 

TIFF. 


Rex  <7ersiit  MiDtAM; 
lb  CM  verms  Eonbbbt. 

SIR  Fletcher  Norton,  on    behalf  of  the    proseoutor,  Where  acer- 
shewed  cause  against '  a  Yule  which  had  been  made  Honuri  to  re* 
upoii  him,  to  sliew  cause  "  why  I  ebouid  not  be  dij^ect*  ra»j«a  cop- 
"  ed  by  the  court,  to  forlMmr,  aodtior  to  pr^et^U^  tax  ^^I'ed^utVn'e. 
**  the  prosecutor  his  costs  in  these  causes^rehitive  to  the  canity,  on  ths 
**  affirmance  of  the  cohvtcttons  against  the  defendant  in  proieeutor'i 
'<  these  causes;"  ttd  also «' why  ihe  Aoik; entered  i»to<^f'i~l<''i^>^<' 
«  by  or  on  the  behalf  of  the  defendfi*!,  on  allowing  the  ^Sior  u 
*'  cer/iorart,  should  not  be  delivered  up  to  the  said  defend-  noteoiitled  to 
^  ant  or  his  clerk  in  court  to  be  ^anceUed,'*  costs. 

This  certiorari  was  brought  for  removing  a  eomiciion 
upon  the  gamc'tawn:  and  the  present  rule  wasgronnded 
on  an  affidavit  of  hardship  and  oppression  upon  the  de- 
fendant ;  namely,  that  i^ltbough  the  defendant  had  pitid 
the  forfeiture  upon  ^  conviction,  yet  an  action  had 
been  brought  against  bim  for  the  same  offence ;  and 
when  be  wanted  to  plead  this  conviction  in  bar  of  tlie 
action,  the  justice  had  refused  to  give  him  m  copy  of  it: 
and  he  was  obliged  to  j emote  it  wf  4:eftiorari:  and  the 
praiecntor  set  it  down  in  the  paper,  and  got  it  affirm- 
ed ;  and  then  the  proaecntor  became  nonsuited  io  tbe 
action. 

S^r  Fletcher^  xxn  behaifof  the  pfosecutor,  inaiisted  on 
having  1ms  costs. 

He  urged,  that  the  not  of  5  Ann.  c.  14.  §  2  directs  fall 
ants  to  be  |Mud  upoti  removing  these  convictions,  in 
case  tbe  conviction  be  affirmed.  And  this  iagenerai;  and 
they  TOOSC  be  paid  in  ail  cases  where  the  conviction  is 
affirmed;  be  <te  certiorari  bvought  **  upon  ahy  pretence  f  1721  ^ 
**  mhatsoeverf*  <for,  so  tbe  act  «(nriiament  i%  expressly 
worded.)  And  this  ooavictiDn  was  affirmed.  Therefore 
the  court  cannot,  upon  this  man's  a»H  qffidavii^  enter 
into  the  etrasew  eosasKinof  the  reaaoval  of  tbe  .conviction 
by  this  c€r^ioraif. 

Mr.  metier  Md  Mr.  WMer,  €$atra.  Tbe  reaioval  of 
the  ooBvictMi  wtts«haol«tciy  ttecessarjf  here;  in  order  ti> 
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I7C5.      ^^  Mxkg  pl&tded  to  an.  action  brought  for  the  uone  of* 
21  g^  *      fence,  under  the  8  6. 1^.  r.  10.  §  2.    So  that  this  ¥ras  not 
y^         an  adverse  proceeding :  nor  was  the  certiorari  brought  for 
MiDLAM.  "O^^^ion^  hut  from  neeesfiffr. 

'I*he  cflse  of  Rex  ▼.  the  Inhabitants  ofMadUf^  in  2  Sir 
J.  S,  1108.  is  not  unlike  the  present.    The  order  wan 
affirmed  as  to  the  father  and  motiier^  but  quashed  as  to 
the   daughter*    It  was    resolved,  that  the  parish  who 
removeil  the  order  should  not  pay  any  costs ;  otherwise, 
where  a  certiorari  is  brought   unnecessarily y  and  conse- 
quently vexatiously;  which,  the  court  there  said^  was  the 
truete4t  to  go  by. 

Now  the  present  case  falls  within  that  true  test:  the 
removal  was    tiot    unnecessary;  and    consequently,  not 
vexatious. 

This  defendant  had   paid  the  penalty:  and  then  the 
prosecutor  brought  an  action  for  the  same  offence.    The 
conviction  was,  therefore,  necessarily  to  be  removed :  it 
was    not   removed  upon  a  frivolous  or  vexatious  cA\x%e: 
, The  whole  effect  of  if   was  over:  the  penalty  had  been 
actually  paid.    The  action  brought  for  the  same  offence' 
was  mere  oppression :  the  vexation  was  exercised  upon 
the  defendant,  910/ /)y  him. 

Sir  Fletcher  Norton  said,  the   defendant  might  have 
quashed  the  conviction   ir  it  was  bad :  and  the  penalty 
'  must  have  been  refunded. 
[1  Hen.  Bl.  Lord  Mansfield — This  19  not  a  case  within  the 

^^1*3  fV/en/ion  of  the  act  of  parliament  o(5Jmn.  e.  14.  §2. 

For,  this  certiorari  was  not  brought  for  vexation,  or  out 
of  obstinacy  or  perverseness ;  nor  to  over^iale  or  object 
to  the  conviction:  but  an  action  being  brought  for  the 
same  oflience,  the  defendant   in  that  action  could  not 
obtain  (thcuigh^  he  ought  to  have  had  it)  a  cnpy  of  the 
conviction  from  the  justice    of  peace    who    made  the 
conviction:  and    therefore    be  was  obliged   to  bring  a 
certiorari^  to    remove    it;  and  he  removed   it  for  that 
purpose  only.    The  prosecutor  had  no  occasion,  there- 
fore, to  be  at  any  expence  about  it ;  for,  the  defendant 
|[     1732  jdid  notobject  to  it.  .But  th^  prosecutor  set  it  down   in 
the  paper,  only  to. increase  expence,  and   merely  for 
vexation ;   supposing  **  that  the  defeptdant  would  have 
**  been  obliged  to  pay  forit''    The  plaiAtiff  in  the  ac- 
tion was  nonsuited :  and  I  thifik  the  defendant  (instead  of 
paying  costs)  ought  to  have,  bad  an  allowance  of  the  bosts ' 
he  wsaput  to  in  removing: the  conviction;  as  it  was  a 
necessary 'f^tt JO fJdi  defence* 

Tbereiore^efpreaeBt  rule  ought  undoubtecyy  to  be 
madeal^solatc.   ........ 

Mr.  Justice  Wilmot— This  is  one  of  the  many 
cases  where  poachers   are  pursued  with  unintermitting 


V. 

HIDLAM, 
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Ttngtance.  Here  was  not  only  that ;  but  gfosf  oppression  17^5,, 
also.  He  ivms  extrenaely  clear^  that  tliis  waft  not  a  case  ^^^  * 
witltin  the  intention  of  the  second  section  of^llmd  Atin* 
c.  14b.  And  he  thoufi^ht  (as  Lord  Man^tid  ahp  did) 
that  the  justice  ought  to  have  givav  the  defendant  a 
copy  of  the  con-dction^  without  putting  biiti  to  thei  trouble 
end  expence  of  brjn^ing  a  c^rhorari  to  remove  it.  The 
bringing;  the  action  for  the  same  offence  was.  a  gross  op** 
pression  7  and  the  plaintiff  in  it  was  nonsuited.  And 
tivough  he  knew  that  the  certiorari  was  brought  only 
fromneoessity,  (as  the  justice  had  refuxei  to  give  the  de- 
fendant a  copy  of  it ;)  and  that  the  defendant  had  actually 
pleaded  it,  and  used  it  as  a  good  one  ;-<-iriaf ,  but  op- 
pression^  could  induce  the  prosecutor  to  set  it  down,  and 
get  itajfirmtdf  He  had  hpd  the  effect  of  it:  the  penalty 
had  been  paid. 

Therefore  he  concurred  with  Lord  Mnn^eldt  that  the 
rule  ought  to  be  uiade  absolute. 

Mr.  Justice  Ya.t£8  also  concurred^  foe  the  same 
reasons  -  < 

I'he  justice  ought  to  have  given  the  defendant  a  copy 
ofthecontieticn:  for  it  was  a  record:  and  the  defendant 
was  iniitied  to  it  And  he  ought  to  have  been  allowed 
the  expence  of  his  necessarily  bringing  a  certiorari^  in  costs 
upon  the  nonsuit;  for  it  was  necessary  to  his  defence  in 
the  action.  He  did  not  reiiiove  the  conviction,  in  order 
to  object  to  it :  on  the  contrary*  he  had  submitted  to 
it,  and  had  paid  the  penally.  He  removed  it  out  of 
necesrity :  it  was  necessary  to  his  defence  in  the  action. 

He  thought  this  proceeding  of  the  prosecutor  to  have 

•been  a  very  oppressive  one,  in  every  stage  of  it ;  and  that 

the  bringing  the  cer<iorart,under  the  circumstances  of  the 

present  case,  did  not  in  title  the  prosecutor  to  his  costs  f    1723  ] 

.  upon  affirmation  of  the  conviction :  and  therefore  this 

rule  ought  to  be  made  absolute, 

Mr.  Justice  AsroN  was  clearly  of  the  same  opi- 
nion. 

Per  Cur: 

Rule  made  ABSOtUTs: 
And  the  prosecutor  to  pay  the^osts  out  of 
pocket,  of  this  application. 

MiLLAft  versus  Yerraway.  Stearday.i5ih 

Juofll765. 
lUt  Vi.  Beareroft,  on  behalf  of  the .  defendant  in  ^r^orrscifa.  in  error 
^•^  shewed  cause  against  a  rule  which  had  been  cb- aeob  not  Ho 
tained  by   the  plaintiff  in  error,  for  the.  defendant  in  four  days  ia 
error  to  shew  cause  "   why  the  writ  q{ scire  faaas,  onJ.^®®®5f  ^' 
"  which  the  defendant  in  the  origi/w/ action  (tbe  present  r"^^™* 
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1765 »      *^ -Vkfin^iff  Vi^  error)  bad  bife«h,attinmoi)e4»  ehould  not  he 

y  MiV  Wqlker  (who  obtained  tbe  ruU)  bad  oly acted  on 

>  YsriaA^j   behalf  of  tbe  plaintiff  in  error,  *'  that  tbia  Wfit  of  anVe 
•  WAY        *'  faeiw  hud  not  lain  wusl  day%  in  the  offia^  befo/e  it^.  re- 
•      V  lam:' 

But  THE  couAT  lUxAi  9i  digin€tion  between  writs  of 

•V  post.94S9*  ^t^  facias  in  errorg  and  writs  of  icirefucias  against  bml  :^ 

5thJunei769»It  is  nuT  necessary ,  in  tht  former  case,  ''that  tbe  9cir>e 

CiroHf T.Nash  «^ ykcuM  should  lie  in  tbe  office   before   the  return;" 

^^'  though  it  u  necessary,  in  the  totter.    And  tb9  rules  that 

buve  been  made  for  the  idre  facios  lying  four  days  in 

the  office,  relate  (as  Mr.  Justice  Yates  observed)  only  to 

writr  oiKire facias  against  buU. 

Tberdfore  tbey  oxscuAaofi^  tbe  KUds. 

Moadsy.iTih     OaBBTHAK,  Widow,  versus  the  Inhabitants  of  tbe 
Jimeb  17*65.  Hundred  of  TuE  A  LB. 

WberoTer  a    fllHIS  was  an  action    brought  by   the  partif  gritted^ 
FtllS*?^**?"         «g«5n8t  the  inhabitants,  on  9  G.  1.  c.M.  |  ?•  for  satis-. 
•ooniheMher^®^*^^"  *"^    amends  for  the  damages  sustained  by  tbe 
hand  ittfaede-  nialiciously  setting  on  fire  a  barn  and  outhouse  belong- 
feadant  also,   ing  to  the  plaintiff:  in  which  action,  the  plaintiff  was 
nonsuited;  and  on  an  application  by  die  defendants  to 
the  master,  "  to  tax  the  costs  of  the  nonsuit,"  he  doubt-' 
e^  *'  whether  the  defendants  were  tnftl/ei/to  them.'* 
[   1724   1     Whereupon  Mr.  ^<AAifrs/.  on  behalf  of  the  defendants, 
now  moved  for  the  direction  of  tbe  court,  to  the  master, 
"  to  tax  them.** 

He  mentioned  the  statute  of  18  EHx.  c.  5.  made  for  the 

restraint  of  informers    upon  penal  statutes  ;  by  the  3d 

section  of  which,  an  informer  upon  a  penal  statute  shall 

pay  costs,  if  nonsuited.    And  he  urged  and  relied  vp^n 

that  of  4  Jac,  1.  r.  3.  S  ^-  '*  that  if  any  person  Mes,  iu 

**  any  court,  any  action  wherein  theplaiirtiff  or  demand- 

"  ant  might  have  costs,  if  judgment  should  be  given  jfijr 

"  him ;  the  defendant  shall   have  judgment  to  recover 

*^  costs  against  such  plaintiff  or  demandant,  if  he  be  tion- 

*•  suited,  or  a  verdict  pass  against  him."    And  be  cited 

the  case  of  Bellasis  v.  Bnrbriche,  in  1  Ld.  Raymond^lJU. 

to  prove  ^  that   where  an  action  upon  a  penal  law  is 

''  brought  by  the  party  grieved,  he  shall  have  his  costs/* 

And  as  this  action  is  brought  by  the  party  grieved,  wha 

would  have  received  costs,  if  he  had  prevailed;  it  is  dear, 

that  he  mustpery  costs,  upon  being  nonsuited. 

[BaHen  951.       Mr.    Stove,  on  behalf  of  the  plaintiff,  opposed  tkia 

J?^''^*?-.mqtion,    He  admitted,   that  where  the  petty   (^eved 

Cowp.  367.     ^^^^o*  t)eing  so,  he  should  have  his  costs;  b^t  a  conamon 

a  Dum.  sit}  informer,  be  aaid,  shall  not  have  bis  costs^Aoi/gA  be  be  the 
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party  grieved.    BmI  tW  dtfindant  fihSlR  have  no  *  costs,      1765. 
even  wbere  the  action  is  brougftt'l^^tft^  pah-ty  grieved.  greethIm 

And  he  cited  the  folloWiiVg  note,  ' OMt^l  €iiW.  30.         ^ 
•«  Note,  Where  a  statute  fei^^  ^  f^**^*^*^  *^'*  *^**^I^Mnh«bi*tants 
"  and  he  sties,  lie  is  a  common  informer, ^and'^nH  pay  qIkeale. 
•*  costs  upon  the  18  Eliz.     But  where  the  statute  gives 
"  it  to  the  party  grieved;  he  is  not  a  common  -iBforfner, 
*'  nor  liable  to  pay  costs  within  the  18  Btiz\  I  Anderton\ 
"  116.    3Cro;17Y." 

Mr.  Ashhurtt,  \n  reply.    Perhaps;  we  msiy  not  be  in-  ^ 
titled  to  costs  under  the  1^3  /5f.  8.  c.  15.*  But  we  certain-    ^*  ^  *' 
ly  are,  under  4  J.  1.  c.3. 

,   The   court   held,   that  whefever  the   plaintiff 
would  be  intitled  to  costs,  the  tiefendant  is  «o,  reitpr^- 
caUy.  {a)    Here,  the  plaintiff,  the  party  grieved,  Wfyuld 
have  been  f  intkkd ;  therefore  as  it  is  mutual  and  rect-^  +Ou.ofibii 
procal,  be  i§  liaMe.    And .  accordingly  they  ^w  -direc-  !?J2^®^ 
lions  to  the  master    -  wwildh*w 

*  To  TAX  tllE  COSTS,  beta  inlitlecl 

See  wfaai  ^msnid'by  Mr.  Jintice  AtioQ,  ml)ke<C4«e  of  Wilkiweoy  qui  imat^* 
V.  AUioU,  dork,  «7^b  Nov.  i775,  B.  E. 


R«x  viPsiis  Ikua^ithntb  of  Uttoxetbh.  r   jyg^   -j  , 

See  this  case  at  large,  in  my  SfirTi^EMSNT-CASES,  No. 
172.  P.  538,  aod  abridged,  in  tj^e  Taule  tp  this 
'         volume. 

Wbstok  versus  Mason. 
M-r  ^  Thuri.  SOlh 

Weston  xersusCHAPMAV.  jnne,  1765. 

|N  Monday  thelOtb  instant  Mr.  Danmn^^  on  behalfifi^ueroffle* 
of  the  defendants,  moved  4n  4irre$t  ofjudgment;a  murrtrwill 
verdict  having  been  found  for  tbe  plaintiff.  not  belbten- 

It  was  an  action  ef  debt  on  boad,  brovglit  against  the  ^  toaAer 
sureties  of  a  sheriff's  bailiff.  Oyer  was  prayed  of  its  con-  ^^'•^»<^*- 
dition.  The  conditiM  r^cttea,*'  thai  the  sheriff  has  ap- 
"  pointed  tbis  peraoB  &  bailiff  (or  the.  hundred  of  Ena 
*'  Gotsau:''  if  tberefcwe  he  «haU  duly  execMite  hisoiBce. 
isfi.  wiTuiN  ihai  kimdiiedi  and  shall  duly  execute  all  war- 
FajKits  directed  so  him,  and  vMkedi$i(  and  siffideni  i^etum 
tJmre^,4sct\ient}^e  bond  to  be  void«  Performanoe  of 
t^e  Qoadition  was  pleaded.  To  which  plea  the  plaitiliff 
replied,  and  aligned  ^  particular  breach.  The  breach 
a«Bigne4  ky  ^he  plaiittiff  «?a$,  ''  jtbat  thk  bailiff  bad  not 


o 


(a)  Thi»  »  hy  the  «ac{»«ss  words  of  4  /«.  i.  «k  s; 
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1765.      **  made  a  due  return  to  a  particular  warrant  directed  to 
WE8T0K    "  bim.'*    The  defeodaat  rejoins ''  that  he  bad.*' 

V.  Mr.  Dafming*$  objection  was,  '*  that  this  man  is  only 

MA80N      "  appointed  bai  iifT  of  a  parfictf/nr  hundred ;  and  the  war^ 

and    '     '*  "^"^^  ^o  which  he  was  Miged  to  mstke  returns  are  coar- 

V.  "  fined  to  the  particular  hundred  of  which  he  waa  bailiff: 

ciiAFMAN.  **  ^"^  ^^  ^^^'  ^^^  appear,  that  the  warrant  which  he  is 

'  '^  charged  not  to  have  returned,  was  directed  to  him  a9 

**  bailiff  of  the  hundred.    And  if  not,  he  was  not  obliged 

"  to  return  It." 

The  case  of  Sloughtony.  Day,  HiL  ^2  C.  2.  in  AU^n  lO, 
is  in  point:  it  is  exactly  the  same  case  with  the  present^ 
in  all  its  circumstances ;  except  that  thai  was  a  warrant, 
on  an  execution;  this,  on  mesne  process.  And  that  case 
is  cited  and  approved  by  Mr.  Justice  Twiiiden,  in  2  Sounds 
414.  ( in  the  case  of  Lord  Arlington  against  Merricke.) 

CI  736  1      ^^^  Fletcher  Norton  and  Mr.  ^sAtirs^  now  shewed  cause 
'        -'  why  the  judgment  should  not  be  arrested.  * 

As  to  the  objection,  *'  that  he  was  appointed  bailiff 
•*  for  the  hundred  of  £iMf  Gotson  only"— This  does  not 
appear,  otherwise  than  by  the  recital  in  the  condition  of 
the  bond.  Besides,  the  warrant  was  directed  to  Aim,  and 
delivered  to  him:  therefore  he  ought  to  have  returned  it. 

These  bailiffs  are  appointed  bailiffs  of  a  particular 
hundred,  merely  to  prevent  confusion  in  summoning 
juries,  and  such  like  purposes :  but  as  to  executing  mesne 
process^  they  are  not  confined  to  the  particular  hundred  t 
in  that  respect,  they  are  bailiffs  for  the  whole  county. 
Otherwise,  there  must  be  as  many  warrants  as  there 
are  hundreds  in  a  county ;  which  would  be  very  incon- 
venient. 

The  court  cannot  mak^  such  an  intendment,  upon 
these  pleadings.  The  defendant  pleads  this  condition 
of  the  bond,  and  a  performance  of  it.  The  plaintiff 
shews  a  breach,  in  not  executing  a  particular  warrant. 
The  defendant  rejoins  **  that  the  bailiff  did  execute 
**  it."  Issue  is  joined  thereon:  and  a  verdict  for  the  plain- 
tiff. 

The  case  cited  from  Jleyn  proves  only, ''  that  as  the 
**  defendant  was  not  obiiged  to  execute  the  writ  there  in 
'*  question,  he  could  not  hs  charged  for  not  executing  it" 
But  here,  the  defendant  does  not  pretend  **  that  he  was 
*'  not  obliged  to  execute  it"  If  he  had  pleaded  that^ 
•  it*  had  been  another  thing.  Here  he  is  estopped  from 
saying*'  that  be  waa  not  bound  to  execute  it:"  for,  be 
has  received  it  Thai  case  waa  on  demurrer  :/Aif,  after 
verdict  Therefore  it  shall  be  supposed,  **  that  every 
"  thing  necessary  to  maintain  the  action  was  proved'* 

The  practu^e  is,  for  sheriffs  to  direct  these  warrants^ 
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f^eneraUy;  and  ii«l**    to  the  btttfilT  of  n  particular  hun-      1765. 

WE^TOK 

If  th»  waa  a  good  objection,  there  would  be  an  end  of        y 
all  sheriff's  bonds.  *'  masox 

They  therdbre  prayed  judgment  upon- their  verditt.  ^^^^ " 

Mr.  Durming  and  Mr.  Davenport^  cotHra^  for  the  defen-         ^^ 
dant8,jnsi9ted  upon  the  case  cited  from  Ateyn,  as  being  chapman. 
a  case  in  point;  the  condition  was  in  the  very  words  o{ 
the  present  condition.    There  too,  the  bailiff  had  execu^ 
ted  Ihe  writ,  aff  well  as  here.     And  they  allfedged,  that 
upon  looking  into  the  record  of  that  case  of  Sioughton  v.  ^  ^  -1 

X)ay,  it  agreed  with  the  present  record.    Moreover,  that  L    *'*'    J 
case  has  been  recognized,  in  a  casesubseqtient  to  it,  viz. 
1J  Sautid,  411.  Lord  Arlington  v.  Merricke* 

They  admitted,  tliat  the  bailiff  ntight  exetute  a  writ 
out  of  the  hundred;  btit  insisted  that  he  was  not  bound 
to  do  it  ufider  this  obligation  and  condition  :  and  if  he  was 
not  bound  to  execute,  he  was  not  bound  to  return  it.  But 
admitting  even  "  that  he  himself  having  undertaken  to  do 
*•  it,  was  answerable  fordoing  it  regularly ;"  yet  the  pre- 
sent defendants  are  not  answerable  for  his  doing  so.  For 
these  defendants  are  the  suretiis  of  the  bailiff ;  not  the 
bailiff  himself.  Therefore  under  this  general  direction  of 
these  warrants, fAey  are  not  bound: for  they  have  under- 
taken for  no  more  than  his  behaviour  within  this particti* 
iar  hundred.  The  bailiff  Ams^^may  perhaps  be  answer- 
able f^r  the  regtilar  exet^uting  this  writ,  having  under- 
taken it:  but  the  sureties  are  not ;  it  is  not  within  their 
undertaking. 

As  to  the  general  principles  of  arrestingjudgments,  they 
cited  1  Salk.77.  titled  Arrest  of  Judgment.**  1  Bulsfr.  173. 
Hob.  301 .  and  Carlhew  148. 

As  to  ihe  verdict  curing  ihe  defect— The  plaintiff  wo/ 
having  alledged^  it  was  notnecessary  for  the plai nt iff  to prote, 
either  "  that  the  writ  was  directed  to  bini  o^ljailift  of  the 
"  hundred  of  East  Gotton;*  or,"  that  it  was  to  be  execu- 
••  ted  BPtMtVi  that  hundred;' 
Lord  Maxsfiblp — 

The  conditioftof  this  boftd  aippearing  upon  oyer, 
the  plea  alledges  a  performance  of  it,  by  the  'bailiff's 
having  duhr  execut^ad,  &nd  made  dtte  ana  sufficient  re- 
turns to  an  warrants  directed  to  him.  Thd  plaintiff  re- 
plies, and  specifies  a  particular  warfsant.  which  he  did 
not  duly  return.  The  defendant  doeB  not  demuf  ^  but 
iake^  issue  upon  the  fact.  It  does  n(M:  appear  that  this 
warrant  was  directed  to  iiiht  as  bailiff  of  the  hundred. 
Therefore  it  is  said  '•  that  he  wag  rtot  obliged  to  execute 
*«  it  :*'  and  a  case  is  cited  oulxyVAleun,  as  in  point. 

Vol.  IIL  Gg 
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1 76<5.  ^"^  ^^^  ^^^  ^^^  ^^  Aleyn*  was  upon  a  dtmuner, 

WESTOSC     *^'  B*Thif  cate  ofStouo;hton  v.  Day,  ii  alto  reported  in  Sljle«  IS. 
'       And  ((hoiich  very  errooeoiiiily  there  reported)  it  appeari  both  frani 
St}Ie,  and^om  Aleyo,  that  it  was  upon  a  demurrer. 
MASOdr.         J  J.  j|.g^QQj  ypQji  ^i^g  construction  of  the  bond,  I  shourd 
^^  have  desired  to  consider  of  it:  but  this  being  in  arrest  of 

judgment  after  a  verdict,  and  not  on  demurrer;  it  does 
V^\^Qit^\  not  appear,  that  it  was  not  directed  to  him  as  bailiff  of 
L   1728     J  the  hundred.  . 

Mr,  Justice  Wilmot — If  it  had  stood  upon  a 
demurrer,  I  should  have  thought  the  case  in  Aleyn  to  have 
'    been  in  point 

If  it  had  stood  upon  the  whole,  and  upon  the  con- 
struction of  the  bond,  I  should  rather  think  (with  Mr.  At« 
torney )  "  that,  in  general,  he  had  an  authority,  as  to  txecut'- 
"  trig  process^  all  over  the  county  :'*  but  I  give  ito  opinion^ 
as  to  this. 

But,  upon  this  record,  we  can  not  take  the  warrant  to  be 
directed  to  him  o^/iero^ise  ^/laiz  as  bailiff  of  the  hundred. 
And  by  joining  issue  on  the  fact  of  returning  it,  he  udmitM , 
"  that  it  was  tiot  directed  to  him  generally^  And  since, 
he  has  admitted  the  execution  of  it,  we  can  not  intend  that 
it  was  not  directed  to  him  as  bailiff  of  the  hundred,  in  or- 
der to /7rres^  a  judgment. 

Mr.  Justice  Yates— The  case  in  Afei/n  was  deter- 
mined on  a  c/emurrrr;  (a  general  demurrer  indeed :  but  it 
*  V.  4, 5Ano.  ^^  before  the  statute  of  Queen  jinne.*)     Therefore  ^A«/ 
c.  16.  •!  I;      case  doles  not  affect  this. 

coneeminir  ^  verdict  will  aid  a  title  defectively  set  forth ;  though 

upecial  de-        ^^^  ^  ^^^i  ^^(^^  ^f  ^itj^^ 

morren.  g^^  j^^^^^  j^  ^^  sufficient  for  the  plaintiff  to  pursue 

the  words  of  the  condition  of  the  bond:  and  it  lay  upon 
the  defendant  to  shew  '*  that  this  was  mo/  such  a  warrant 
"  as  was  within  the  condition."  Whereas  he  admits, 
that  the  bailiff  returned  this  warrant :  which  is  an  ad- 
mission of  its  being  a  proper  one.  And  the  court  will 
not  intejid  it  to  be  otherwise,  in  order  to  oiertum  a  ver- 
dict. 

I  am  therefore  clear,  that  the  plaintiffisintitled  to  his 
verdict.  The  defendant  has  not  chosen  to  take  the  oppor- 
tunity of  shewing  what  he  might  have  done,  if  true. 

Therefore  there  is  no  ground  for  arresting  the  judg- 
ment. 

Mr.  Justice  Aston  concurred;  and  joined  like- 
wise in  observing  that  the  defendant  might  have  taken  the 
proper  method  of  stating  the  particular  fact  to  his  advan- 
r  1729  ]  '^8^»  ^y.  ^  rejoinder,  if  his  case  would  have  born  it ; 
whereas '  he  has  declined  that,  and  taken  issue  upon  the 
fact  generally  assigned. 

Per  Cur. 
Postea  to  be  delivered  to  the  PLAiKTirr, 
in  both  causes. 
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Rex  venus  Ikhabitat^ts  of  Whitx  Church  Cano-  ^ 

NICORUM. 

See  this  case  abridged^  iti  the  Table;  and  at  larseivi  the 
quarto-edition  of  my  Settlement-casss,  No.  173. 
pa.  540. 

BisSEX  versus  BisseX.  Friday, 21st 

^TPHIS  was  an  action   of  debt  on  a  bond   dated  ^Sth  ^^^^^^  ^jj  '^ 
-*•    March  1764,  conditioned  to  perform  an  award  to  be  to  be  mad? 
made  and  delivered  on  or  before  the  ^IslAfcry  then  next  after  making 
following.    The  defendant  pleaded,"  that  the  arbitrators  arbitrati©a  , 
••  did  not  make  any  award  on  or  before  2 1st  Maj/r    To  {jon^*'  •"•^  Se- 
this, the  plaintiff  replied,  "  thai  the  arbitrators  in  the  h-J^t-J^pUin. 
•*  said  condition  mentioned,  after  the  making  of  the  said  liiTi  bill  it 
writing  obligatory,  and  before  the  exhibiting  of  the  bill  waSficntly 
"  of  the  plaintiff,  to  wit,  on  the  -ilst  day  of  iJfaj/  in  the  said  ^o^xXyie. 
••  condition  mentioned,  did  make  their  award;  and  there- 
by ordered  Edward  Bissex,  the  defendant,  to  pay  361. 
*'  due  to  theplaintiffy  on  divers  accounts,  from  John  Bis^ 
*•  sex  deceased,  the  defendant's  father."    The  defendant 
demurred  specially  to  this   replication;  and  for  cause 
shewed,  Ist.  That  it  does  not  shew  that  the  said  award 
M'asmade  and  ready  to  be  delivered  to  the  parties  on  or 
before  the  ^\st  day  of  May  ;  but  the  pretended  time  of 
making  the  said  award  is  included  under  a  videlicet^  and 
not  made  or  attempted  to  be  made  part  of  the  issue  in  this 
cause.    2dly .  That  it  was  made  concerning  transactions 
supposed  to  ha^e  passed  between  the  plaintiff,  and  John 
Bissex  deceased  ;  without  shewing  that  such  transactiona 
were  never  submitted  to  arbitration  by  the  bond.    3dly. 
That  the  replication  was  a  mere  negative  pregnant,  neither 
confessing  or  avoiding,  traversing  or  denying  the  matter 
alledged  by  the  plea. 

The  plaintiff  joined  in  demurrer. 

Mr.  Goii/{2  for  the  defendant,  argued  that  it  does  not  f  1730  l 
appear  that  this  award  was  made  within  the  limited  time. 
For  the  time  of  makiog  it  is  not  positively,  directly  dnd 
precisely  alledged ;  but  only  comes  under  a  videlicet:  it  is 
not  alleged  with  sufficient  certainty,  for  the  defendant  to 
have  taken  issue  upon. 

He  cited  the  case  of  Skinner  v.  Andrews  in  1  Siderfl 
370 ;  (a)  and  2  Keb.  361, 368 ;  and  the  ^  Bishop  of  Lincoln  v. 


(a)  The  report  of  the  case  in  1  Sid.  370,  is  expressly  so ; 
and  there  is  nothing  to  the  contrary  in  any  of  the  other 
reporters,  i.  e.  not  in  9  Keb.  361,  388,  or  1  Lev.  245.  And 
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1765.      fVoIforston,  Tnn.  4  Geo.  3-  B.  R.  f  to  prove,  that  it  was 
B188BX      bad  upon  the  special  demurrer. 

V.  Mr.   Wallace^  for  the  plaintiff,  likewise  cited  the  same 

Bisscx      ^^^  of  Skinner  v.  JndrewSf  from  1  Sound,  169:  and  said 
f  V.  ance,      it  was  precisely  the  same  case  as  the  present 
p.  1508.  and        The  J  Other  reporters  of  Skinner  v.  Andrttcs  all  agree, 
1509.  c«  ^j^jjj.  jt  yf^  positively  enough  alledged." 

XW,  ^  Keble,      And  the  record  shews  that  the  award  was  dated  on 
s«i,388.aiiH  that  day. 

1  Leriqi.  245.  ^^^  Justice  Wilmot*— The  award  was  in  ftct 

*  ^^  M9.W  niade  on  the  21st  day  of  May.    The  defendant  says  "  no 

fieW  waf  ffone.  «  ^^.^^^  vvas  made."     To  this,  the  plaintiff  replies, "  that 

**  an  award  was  made,  after  the  making  of  the  bond,  and 

*'  before  the  exhibiting  of  his  bill,  to  wit ^  on  the2Ut 

«'  dayof^fajr" 

It  seems  to  me  to  be  a  positive  averment.  I  would 
have  adhered  to  a  case  directly  in  pointy  even  against  my 
own  common  sense.  But  this  case  of  Skinner  v.  Andrews 
is  not  so.  It  was  upon  a  general  demurrer.  Saunders 
was  the  most  accurate  reporter  of  his  time  :  atjd  he  says, 
*•  it  was  holden  to  be  positively  enough  alledged.'*  If 
any  thing  was  thrown  out  by  any  of  the  judges,  not  foun- 
ded on  any  argument,  it  was  extrajudicial,  and  not  to  the 
point  before  them. 

Mr.  Justice  Yates  concurred— Sai/n&rs  was  much  the 
most  accurate  of  the  reporters  of  his  time  :  and  he  re- 
ports, "  that  all  the  court  were  of  opinion  that  i\\e  scilicet 
"  was  sufficient**  The  time  of  making  the  award  is 
material:  and  therefore  this  allegation  of  it  shall  betaken 
affirmatively.  And  the  date  of  the  award  appears  to  be 
so.  The  defendant  might  have  taken  issue  upon  it. 
Mr.  Justice  Astox  was  of  the  same  opinion. 
Per  Cur.  unanimously, 

JuD«M£NTfor  the  plaintiff. 


it  is  so  far  from  being  true,  as  here  reported  to  have  been 
•aid  by  Wilmot  J. "  that  they  all  agree  that  it  was  positively 
**  enough  alledged*'  for.  Saunders  is  the  only  one  who  re- 
ports it  so.  In  2  Kebb.  361,  the  cause  wasadjudged  with* 
out  any  thing  having  been  said  by  any  of  the  judges, 
except  Keeling,  who  said  it  was  not  8ufficient  pleading; 
and  in  2  Kebl.  388,  Twisden  v.  Windham,  seem  to  found 
their  opinion  on  the  case  being  on  a  general  demurrer,  as 
it  was  in  effect;  because  though  special^  yet  the  ol;t)^<^^i<>^ 
insisted  on  was  not  shewed  for  cause,  as  appears  by  the 
pleadings,  I  Saiand.  157  ;  and  the  reasons  of  Mr.  Justice 
JVilmot  as  here  stated^  are  agreeable  to  the  report  of 
*Skinn§r  v,  Andrews. 
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r  „  1763. 

MR.  Jo;»«  shewed  cause  against  the  rule  whrch  Iiad*^""*;  ^^^^' 
been  obtained  by  Mr.  Attorney  General,  for  the  PHtilegcfrora 
plaintiff  to  shew  cause  why  an  execution  should  not  be  ni,tl^*^"™af. 
ret  aside,  and  restoration,  &c.  made  to  the  defendant,  upon  jowed,  unlesi' 
the  loot  of  his  being  under  a  regular  protection  as  the  the  defendant 
domestic  servant  of  a  foreign  minister;  viz,  valet  e/c»^«»rtoihe 
chambre  to  Count  Haslang.  "^^"^^  «f  5l? 

Mr.  Joneses  cause  was  (and  it  was  well  supported  by  ancTtoVhc  ac- 
Bffidavits,  as  well  as  by  writing  under  the  defendant's  ovm  tual  perfor- 
hand,)  that  he  was  a  trader^  and  calkd  himself  merchant ;  maiice  of  it. 
and  that  the  being  valet  de  chambre  to  Count  Haslang  was 
mere  sham  and  pretence.    (And  so  it  most  plainly  ap- 
peared to  be.) 

The  court  saw  it  in  the  same  light:  and  they 
held  it  necessary  that  the  defendant  himself  ought,  in 
these  cases,  to  shew  the  nature  of  the  service,  and  suear  to 
the  actual  performartce  of  it. 

Rule  discuauged,  as  to  the  plain- 
tiff; but  made  absolute  as  to  the 
bailiffs,  (who  had  not  exculpated 
themselves  from  the  charge  of 
misbehiiviour  in  executing  this  . 
fierifacias.) 

Rex  versus  Imhaditants  of  St.  Luke*s^  in  Mid-     Wedne«.  26Ui 

DLBSEX.  June,  1765. 

See  this  case  abridged,  in  the  Table;  and  at  ?€irge,  i^f^'^**  ^' 
my  Settlement-cases  in  quarto.  No.  174.  Pa.  542.  '^ 

Rex  versus  Blake  and  fifteen  others. 

1|/TR.  Dunning  shewed  cause  why  an  indictment  should  for  afordble 
^^  not  be  quashed.  entry,  not 

He  called  it  an  indictment  for  a  forcible  entry;  and«l>«^>ni?any 
argued  "  that  an  indictment  for  a  forcible  entry  may  be  ^a"?;^'^^^^^ 
**  maintained  at  common  law."     He  cited  a  case  in  Trin.  motion. 
1753,26,27  G.  2.  B.R.  £exv:  Brown  and  others;  and  y. ante,  S.  P. 
jRfXV.  Htf<Attrsf,rr.l756.  28G.2.     S.P.*  in  p.  1698. 

fiut,  N.B.  This  indictment  at  present  in  question  was  f   1733   J 
only  for  (171  e/^armu)  breaking  and  entering  aAexT.  siorr; 
c/oie  (not  a  dwelling-house;)  and   unlawfully  ^^P|  y^^?^^ 
and  unjustly  expelling  the  prosecutors,  ^^  and\Tso  Hex  ' 
keeping  them  out  of  possession.  t.  6illct« 

Mr.  Popham,  on  behalf  of  the  defendants,  objected  p  1707. 
•*  that  this  was  an  indictment  for  a  mere  trespass,  for  a  ^^  **"lqc  t 
**  civil  injury;  not  a  public,  but  a  priva^  one;  a  mere  J  y™;^^^^^  ^ 
•*  entry  into  bis  close,  and  keeping  him  out  of  it.    The  p.  1^99,  in 

uargin. 
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1765.      "  f^^^^  ^^^   arms"   is  applied  only   to  the   entry;  not 
HEX*      ^^  ^'^^    expelling  or  keeping    out  of  possession:  ^they 
Y^  are  only  charged  to  be  utiiatrfulljtf  and  unjustly,     'I'his  1* 

BLAKE  &c.  ^^  other  force  than  the  law  implies.  No  actual  breach 
'  of  the  peace  is  stated;  or  any  riot ;  or  unlawful  assem- 
bly. And  be  cited  the  cases  of  Hex  v.  Gask ;  and  Rex  v. 
Hide;  and  Rer  v.  Hide  and  another:  (which,  together 
with  a  note  upon  them,  may  be  seen  in  the  text  and 
margin  of  page  \lQ%) 

Rex  V.  JSathurst  is  the  only  case  where  the  ojyection 
has  not  been  holden  fatal :  and  that  was,  because  it  was . 
a  forcible  entry  into  a  dnelling-house. 

Rex  V.  Jopson  et  al,  Tn  24,  25  G.  2.  B.  21.  was  an  un^ 
lazrful  assembly  of  a  great  number  of  people.  (V.  ante 
pa.  1702.  vol.3,  in  the  margin.) 

Mr.  Justice  Wilmot — No  doubt,  an  indictment 
will  lie  at  common  law^  for  a  forcible  entry ;  though  they 
^re generally  brought  on  the  acts  of  parliament.  On  the 
acts  of  parliament,  it  is  necessary  to  state  the  nature  of 
the  estate  ;  because  there  must  be  restitution :  but  they 
may  be  brought  at  common  law. 

Here  the  words  **Jorce  and  arms'*  are  not  applied  to 
the  whole:  but  if  they  were  applied  to  the  whole,  yet  it 
ought  to  be  such  an  actual  force  as  implies  a  breach  of 
the  peace,  and  makes  an  indictable  offence.  And  this  I 
take  to  be  the  rule,  "  that  it  ought  to  appear  upon  the 
•*  face  of  the  indictment  to  be  an  indictable  ofTeuce." 

H<?re  indeed  are  sixteen  defendants.  But  the  number 
of  the  defendants  makes  no  difference,  in  itself:  no  riot^ 
or  unlauful assembly,  or  any  thing  of  that  kind  is  charged. 
It  ought  to  amount  to  an  actual  breach  of  the  peace 
indictable,  in  order  to  support  an  indictment.  For, 
£  1733  J  otherwise,  it  is  Only  a  matter  o(  civil  complaint.  And 
Ibis  ought  to  appear  vpon  the  face  of  the  indictment. 

Mr.  Justice  Yates  concurred.  Here  is  no  force 
or  violence  shewn  upon  the  face  of  the  indictment,  to 
make  it  appear  to  be  an  actual  force  indictable :  nor  is  any 
riot  charged ;  or  any  unlatxful  assembly.  Therefore  the 
mere  number  makes  no  difference. 

Mr.  Justice  Aston  concurred,  the  true  rule  is, 
**  that  it  ought  to  appear  upon  the  face  of  the  indict- 
ment to  be  an  indictable  offence. 

Per  Cur.  unanimously, 

Rule  vade  absolute, 
to  quash  this  indictment^ 
So  that  this  point  seems  now  to  be  fully  settled. 

The  End  of  TriwiVy  Terra  1 765,  6  G.  3. 
Between  the  end  of  this  term  and  the  beginning  of  the 
next,  m.  on  Sunday,  the  8th  of  September  1765,  died  Sir 
Thomas  Dei^isoNj  late  second  Judge  of  this  court. 


MICHAELMAS  TERM,  1734. 

€  GEO.  111.    B.  R.  1765. 


RiCORD  versut  Betxehbam.  Friday.  8lh 


icu  iiic^  uyi",  '—  —  -     i  'Action  maiB" 

l)een  taken  by  the  French  privateer.         ,,..„„       ,.    twnable  by  «a 

It  was  tried  before  Lord  Mansfield,  at  Gmldhall,  at  the  Mm  eoeroy 
sittinc^s  after  Easier  term  1705.  .  .  wii*"^"' 

There  was  a  special  case  stated,  for  the  opinion  of  this  bjl^  ^^^^ 

court,  WZ.  .  ,     .      ^u       1  •   »-ir— ..:«.f  1  Doog.  so. 

That  it  was  an  action  brought  by  the  plaintiff  against  ,^  ^^^^^„ 
the  defendant  on  a  ranvm-bill:    wherein  the  plaintifl  ukejudginwt 
declares,  that  whereas  at  the  time  of  the  capture  after-  P«»  """J*- 
Slon^d.  to  wit.  on  the  24th  day  of  ^«'g«j;;7a2.  «nd  w«^-«J, 
before  there  was  an  open  war  between  the  Lord  (»«>'»«  .ad  the  Uw  l» 
the  third    then  and  still  king  of  Great  Brttain,  and  theno,«,  ^ukd 
French  king ;  and  that  during  the  time  of  such  open  war,  by  •»•»•«  «• 
to  wit   on  the  same  day  and  year  aforesaid,  the  paidS.«.Mj 
JoA„  &.   t^en  bei  Jg  a  4ect  of  the  French  kir^  [^  «  Bl. 
and  commander  of  a  certain  privateer  called  the  BaArte  |S«^  g,^ 
then  cruizing  upon  the  high  seas  to  take  the  ships  and  ,  B^a.s«. 
effects  of  the  subjects  of  the  lofd  the  present  king  of  3  bomui.  mo. 
Great  BrUain,  did,  upon  the  high  seas,  in  an  hostile  man-  6  Dum.  88.] 
ner,  attack,  conquer  and  take  a  certain  ship  or  vessel  called 
the  S«mi,  of  great  value,  to  wit.  of  the  value  of  one     - 
thousand  pounds,  then   the  property  of  one  htntam 
Temvler,  a  subject  of  the  lord  the  present  king  of  Great 
Britain,  whereof  the  said  John  Bettenham  was  then  master 
and  commander,  and   then  proceeding  upon  a  certain   - 
vova'^ei  and  whereas  afterwards,  to  wit,  on  the  same 
dav  and  year  aforesaid,  H  London  aforesaid,  to  w;t,  m 
the  parish  of  S^  Mary /eBpir    in  the  ward  of  Ue<jp,m 

consideration  that  the  said  Jolm  ««"'^,^°"J?' «' *«  C    1^35  ] 

special  instance  and  request  of  the  said  /oAn  Be««iAfl»i, 

rVmom  and  set  at  liberty  him  the  said  John  BettenhamwA 

his  said  ship  or  vessel,  and  grant  him  one  month  s  time 

from  that  day  to  repair  to  his  destined  port,  he  the  said 

John  Beilenham  undertook,  and  to  the  said  John  Rtcord 

then  and  there  faithfully  promised,  that  he  and  hu  owners 
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1765.      irould  pat/ to  i\\Q  sM  John  Ricord^  for  the  said  ransom^ 
KicoKO    ^he  sum  of  300  pistoles  of  foreign  money,  within  two 
V.  months  then  next  ensuing;  and  that  be   the  said  Johm 

BCTTEN«  Bettenhan^  would  give  for  hostage  Joseph  Bell  who  was 
IJAM.  T[^^te  of  the  said  ship  or  vessel,  and  would  maintain  the 
said  Joseph  Bell  till  the  day  of  payment  of  the  said  ran-* 
som.  And  the  said  John  Ricord  in  fact  saith,  that  con* 
fidihg  in  the  promise  and  undertaking  of  the  said  John 
Bettejiham^  he  the  said  John  Ricord  afterwards,  to  wit» 
on  the  same  day  and  year  aforesaid,  at  the  request  of  the 
said  John  Bettenham  did  ransom  and  set  at  liberty  him  the 
said  John  Bettenham  and  his  said  ship  or  vessel ;  and  did 
grant  one  month's  time  from  that  day,  to  repair  to  hia 
destined  port.  And  although  he  did  give  for  hohtnge  the 
said  Joseph  Bell  (with  his  own  consent)  to  the^said  John 
Ricord;  who  afterwards  and  after  the  expiration  of  the. 
said  time  for  the  payment  of  the  ransom-money,  to  wit,  ^ 
on  the  J)th  day  of  November y  in  the  year  aforesaid,  died,  ' 
whereof  the  said  John  Bettenham  afterwards,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  had  notice,  that  is 
to  say,  at  London  aforesaid,  in  the  parish  and  ward  afore-> 
said;  yet  the  said  John  Beltenham^uot  regarding  his  pro- 
mise and  undertaking  so  made  as  aforesaid,  but  contriving 
and  fraudulently  intending  craftily  and  subtilly  to  deceive 
and  defraud  the  said  John  Ricord  in  this  behalf,  bath  not 
performed  his  said  promise  and  undertaking,  mthis^  that 
the  said  John  Bettenham  and  his  owners  did  not  nor  did 
either  of  them,  within  the  said  two  months  or  at  any 
other  time,  pay  tlie  said  300  pistoles  or  any  part  thereof^ 
or  the  value  thereof  in  lawful  money  of  Great  Britain 
or  otherwise,  to  the  said  John  Ricord;  although  the 
sajd  John  Bettenham  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  London  aforesaid  in  the  parish 
and  ward  aforesaid,  was  bythe  said  John  Ricord  requested 
so  to  do:  but  to  perform  his  siiid  promise  and  under- 
taking in  this  behalf,  he  the  said  John  Bettenham  hat1i 
altogether  refused,  and  still  doth  refuse;  and  the  said 
ransom-moncy  still  remains  wholly  due  and  unpaid,  con- 
trary to  the  form  and  effect  of  the  said  promise  and 
undertaking  of  the  said  John  Bettenham,  And  whereas 
during  such  open  war  as  aforesaid,  to  wit,  on  the  24lh 
day  of  August  in  the  said  year  of  our  Lord  1762,  the  said 
Jojhn  Ricordt  then  being  a  subject  of  the  Prench  king  and 
commander  of  a  certain  other  ship  or  vessel  cruizing  on 
the  high  seas  to  take  the  ships  a^d  effects  of  subjects  of 
the  lord  the  present  king  of  Great  Britain^  did,  upon  the 
r  1736  1  '^'Sh  seas,  in  an  hostile  manner,  attack,  conquer  and  take 
^  -^  a  certain  other  ship  or  vessel  whereof  the  said  John  Bet^ 

teuham^  a.  subject  of  our  lord  the  present  king  of  Giw^ 
Britain  was  tnen  commander,  of  great  value,  to  wit,  of 
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the  value  of  lOOOi.  proc^ing  upon  a  certain  voyage;      1765* 
and  ivbercas  afterwards,  to  vtk^  on  the  same  day  and     i^icoap 
year  aforesaid,  to  wit,  at  ZoiidSrj^  aforedaid,  in  the  parisU         v. 
and  ivard  aforesaid,  in   consideratiou  that  he  the  said    bettek* 
John  Ricord  had,  at  the  special  instance  and  request.of      ham. 
the  said  John  BeHenham^  set  at  liberty  the  said  John  Bet" 
Wikam  and  hi/)  ^id  lasfe  mentioned  ship,  for  a  certain 
raosooi,  to  wit,  300  pistoles,  being  foreign  money,  and  , 

had  granted  hint  one  nonth  from  that  day  to  repair  to 
his  destined  port,  he  the  said  John  BeHtnhum  undertook, 
and  then  and  there  faithfully  promised  the  said  John 
Ricord  to  pay  \\\m  the  said  last  mentioned  300  pistoles 
within  a  certain  tine  long  since  past,  to  wit,  within  two 
months  then  next  ensuing;  yet  the  said  John  BeiUukam^ 
not  regarding  his  said  last  mentioned  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily 
and  subtilly  to  deceive  and  defraud  the  said  John  Ricord 
in  this  behalf,  hath  not  paid  the  said  last  mentioned 
300  pistotes  or  any  part  thereof,  or  the  value  thereof,  to 
thesahl  John  Ricord;  although  so  to  do»  the  said  John 
Beiienham  was  frequeutLy  requested,  to  wit,  at  London 
aforesaid,  in  the  pariah  and  ward  aforesaid,  by  the  said 
John  Ricord:  hut  to  pay  the  same  or  any  part  thereof 
(0  the  said  John  Ricord^  the  said  John  BeUcnham  hath  % 

hitherto  altogether  refused,  and  still  doth  refuse.  l*o 
Vbicb  declaration  the  defendant  pleaded  tlie  general 
issue,  **  that  be  did  not  undertake  and  promise,  &c.:" 
and  thereupon^  issue  was  joined.  The  cause  came  on  to 
.be  beard  before  Lord  Maxsfield^  at  Guildhall^  London, 
the  sitting  after  Easter  term  1765:  when  it  was  agreed, 
that  a  verdict  should  be  given  for  the  plaintifl';  damages 
*236\,  and  costs  40s.  subject  to  the  opinion  of  this  court 
upon  the  following  facts  admitted  by  the  counsel  on 
both  sides;  viz. 

That  the  capture  of  the  S^ren,  by  tlie  Badine  privateer 
commanded  by  the  plaintiff,  was  four  leagues  off  Caj^ 
Nesritio,  atiea,  the  24th  of  Jlugmt  1762. 

That  the  |»/cftn/7^ then  waa  a  naiatrid'born  subject  of 
the  Frsnch  king":  from  whons  the  Badine  had  a  com- 
mission; and  tne  defendant  a  natural-born  euhject  of 
Gh£:at  Bjritain:  and  that  the  Syren  was  the  property 
of  the  defendant's,  owners,  being  Bjaixtsu  tuhjects. 

That  at  the  capture,  a  ransom*bill  was  give«,  at 
sea,  the  said  24th  otAtigusi  Itl^,  signed  by  the  plaintiff, 
the  drfrndttnt,  and  JosqtJi  BeU  the  defendant's  mate  (who 
waa  given  as  a  hostage  to  the  plaintiff:)  which,  raiiaom*  f  1737  ] 
biU  was  in  the  wovda  following,  viz.  "  I  the  underwritten 
^*  John  Ricord,  captain  of  the  privai^r  called  the  Badine 
^*  of  Ptkrt  a%  Prince,  belonging  to  Mo*.  jM»ny  Burgaret, 
**  have  agreed  with.  Mr.  John  Betienkmm,  cftptainioC  t:be 

& 


V. 
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1765.      **  EnglUh  vessel,   and  taken    under  the  said   colours, 
RicoRD     **  of  the  port  of  Piscatua  on  the  coast  of  Kew  England, 
"  belonging  to  Mr.  IViUiani  Temple^  at  present  bound 

from  Jamaica  to  take  in  ber  loading  at  Lucca  Martha 

Brae  in  the  said  island,  and  was  taken  four  leagues  to 

the  northward  of  Poht  Negrillo;  vie.  that  I  the  said 
**  John  Ricord  acknowledge  to  have  ransomed  the  afore- 
**  said  captain  and  his  said  vessel  called  the  ^Syreii,  fortbe 
*'  price  and  sum  of  300 pistoles;  and  have  granted  to  the 
'*  said  captain  to  repair  to  his  destined  port,  and  to  b^in 
**  from  the  day  of  the  date  of  these  presents.  And  I  the 
"  said  John  Beltenham  oblige  myself  and  owners  to  pay, 
*•  within  two  months  from  the  date  hereof,  the  said 
*•'  aforementioned  sura,  and  give  for  hostage  my  mate 
^'  called  Joseph  Bell,  whom  I  also  oblige  myself  to 
^*  maintain  till  the  day  of  payment  of  the  said  ransom. 
"  In  testimony  whereof  we  liave  signed  together;  that 
**  this  may  be  authentic,  as  if  executed  before  a  notary 
"  public:  on  board  the  ££r£/ifie,  this 24th  of  ^f^iia^  17(J2. 
"  John  Ricord.     John  Bettenham*     Joseph  Belt}*   ' 

Tha^t  the  value  of  the  ransom-bill,  being  300  pistoles, 
amounted  to  23()1.  sterling:  and  that  the  ship  Sjfren  was 
oi^L  greater  value. 

That  the  sa'd  Joseph  Bell  died  in  prison^  at  Port  au 
Prince,  on  1 2th  October  1762. 

That  the  Surcn^  afler  her  having  been  so  ransomed^ 
arrived  at  her  destined  port  of  Lucca  Martha  Brae:  . 
[Foster,  ti^.]     That  at  the  time  of  the  capture,  and  till  the  3d  day  of 
November  1702,  there  was  an  actual  war   between 
Great  Britain  and  France. 

Question— -Whether,  upon  these  facts,  the  plaintiff 
is  inlitled  to  recover  in  this  *.*ction. 

The  material  substance  of  this  cafe  is  the  taking  of 
this  ship  by  the  French,  in  a  time  of  open  war;  that  the 
English  captain  was  a  natural^bom  subject  of  Great  Bri- 
tain ;  and  the  French  captain,  a  natural  bom  skbfect  of 
France:  that  the  ship  was  taken  in  August  1762,  and 
ransomed,  and  a  ransom-bill  given  for  300  pistoles  (which 
are  eauivalent  to  2361.)  and  that  his  mate,  Joseph  Bell 
who  died  in  prison,  was  given  as  an  hostage. 
r  i^ss  1  ^^*  Chambers  argued  on  behalf  of  the  plaintiff,  upon 
*^  ^  Friday  the  21st  of  June  last;  and  Mr.  Dumping  for  the 

defendant. 

Mr.  Chambers  begun  with  clearing  the  case  of  objec- 
tions. It  may  be  objected,  he  said  (1st.)  That  this  action 
is  brought  coram  nonjudice;  (2dly.)  That  the  plaintiff  is 
an  alien;  and  (3dly.)  That  the  death  of  the  hostage  puts 
an  end  to  the  contract. 

As  to  the  first  point,  he  said  that  the  want  of  jurisdic- 
tion ought  to  have  been  pleaded  in  abate^ment^  and  before 
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imparlance :  and  he  cited  22  if.  6,  7.  vh  9-  Bro.  Abr. 
'J'iile  Jurisdiction^  pL  88.  and  Title  Privikge  lo.  and 
Continuance  70.  Hardr.  365,  Ciaph^im  ▼•  Sir  John  Ltn* 
thall;  I  Lfito.  46.  ffentmoHh  r.  Squib:  CarthefffU. 
Jrnnings  v.  Hank^n;  Cartkew  364.  Davis  v.  Stringer; 
ami  4  ifitf. 21^,^4.  between  Sir  Jo/i/i  Egerion  and  fri/^ 
Asm  JBirfif  of  /Jer%. 

But  after  isscte  is  joined,  no  exception  to  the  jurisdic- 
tion can  be  allowed. 

However,  the  jurisdiction  of  the  court  of  Admiralty  is 
not  exclusive  of  tlie  jurisdiction  of  this  court.  They 
have  co//ci<rre//^  jurisdiction,    4  Inst.  134. 

Second  point.  This  objection  comes  likewise  too  Inte 
now.  They  should  have  pleaded  it  in  abatement  But 
an  alien yWe/fd,  or  even  an  alien  enemy ^  under  ;o;^e  circum- 
stances, may  maintain  a  personal  action.  1  Salk.  46. 
If  ells  V.  fViiiiams,^  Moore  431.  Watford  v.  Masham. 

This  is  not  an  illegal  contract  with  an  enemy ;  but  a 
transaction  arising  from  an  act  of  hostility.  A  captive 
may  redeem  his  life  by  a  ransom :  and  money  aclualiy. 
paid  down,  or  ^promise  of  money  to  be  paid  in  tuture,  are 
equally  allowable.  It  mollifies  the  rigour  of  conquest. 
It  is  a  case  of  necessity.  The  victor  might,  otherwise, 
even  kill  his  captive. 

Third  point.  The  contract  did  not  become  extinct  by 
the  death  of  the  hostage.  The  giving  of  a  hostage  is  a 
collateral  contract.  A  hostage  is  not  an  equivalent,  but  a 
collateral  security.  It  is  only  strengthening  the  obliga- 
tion, by  giving  a  pledge.  But  giving  a  pledge  does  not 
discharge  the  debt.  Yelv.  178.  Sir  Jo.  Rutcliffe  v.  Davis. 
2  Strange  919.  The  Soutli^Sea  Company  v.  Buncombe. 
2  Salk.  522.  Digest,  Lib.  20.  Title  5.  Lex  9. 

These  objections  being  removed,  no  difficulty  remains. 

Mr.  Durtning,  contra,  for  the  defendant,  said,  that  this  £ 
is  an  action  of  the  first  impression :  no  such  action  has 
ever  been  brought,  though  the  case  must  be  fiequent; 
nor  does  a  reciprocal  action  lie  in  other  nations. 

He  proposed  to  consider  the  case  under  four  heads; 
viz. 

1st.  As  on  a  uritten  instrument,  mthout  hostage; 

2dly.  As  on  a  written  instrument,  with  hostage ; 
(which  he  looked  upon  to  be  a  material  part  of  the  en- 
gagement." 

3dty.  Though  the  action  might  be  maintainable  in 
the  admiralty-court ;  yet  it  is  not  maintainable  here. 

4thly.  The  ransom -bill  was  obtained  xxnAet  duress. 
(But  he  almost  gave  up  to  the  two  last  objections.) 

First  point.  No  such  contract  as  this  is,  can,  of  itself 
support  an  action.  It  is  void,  from  the  condition  of  the 
contracting  parties. 
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1765,  '^^^  plaintiiF  is  under  an  iacapacity  of  either  contract* 

RICORO     ^^?*  ^^  suing:  net  indeed  as  an  alkn  generally,  but  as  en 
y^         alien  enemy,     if  be  sued  merely   as  an  ali€n;'it  shooki 
BETTKN-    ^^^^  ^^^^  taken  in  time  and  pleaded  in  abatement.    But 
HAAi.      ^^^^  plaintiff  w^s   an  alien  enemy.    Tbereibre  oa  suit 
could  have  been  maintained  between  the  parties,  at  the 
time  of  making  the  contract ;  nor  could  any  suit  have 
been  maintained  between  the  parties,  at  the  t^me  of  the 
breach  of  the  contract ;  and  a  personal  action  once  sus- 
pended is  gone  for  ever.    Here  is  a  fundamental  radical 
defect.    No  action  could  accrue  upon  a  contract  made 
with  an  alien  enemy,  in  time  of  actual  open  war. 

Being  an  alien  enemy  is  pleadable  in  bar,  and  con- 
cludes to  the  action.  Co.  Lit,  l%9*  h,  is  express  in  point. 
Coir<6erfr.212,d94. 

19  £.  4, 6.  pL  4.  and  pL  6.  prove  that  ^*  an  alien  enemy 
**  cannot  maintain  an  action."  Bro.  Akr.  title  Dcniieu 
and  Alien,  o/.  20.  In  Qarter,  49,  50,  and  191.  Richfield 
et  Uxor  v.  uddU'^**  An  alien,  executor,  may  maintaiu  an 
**  action ;  because  he  sues  in  tauer  droict.'*  But  in  CVo. 
P  .  Eliz.  142,  pL  7.  it  was  holden  a  good  plea  to  an  action 

L  w4rO  J  of  debt  brought  by  an  executor,  **  that  the  plainttif  was 
"  an  alien  nee  at  gauni  under  the  obedience  of  Philip 
"  King  of  Spain,  enemy  to  the  queen." 

But  it  is  said  "  that '  this,  being  for  a  ramom,  turns 
*'  upon  the  necessity  of  the  case:  for,  otherwise,  the 
**  vanquished  might  be  killed  by  the  victor." 

Answer— AllowiDg  the  contract  to  be  prudent,  and  even 
lawful,  yet  it  ought  to  be  secured  by  an  hostage*  This  is 
tlie  obvious  method  of  securing  it :  and  this  contract  is 
so  secured. 

Second  point — This  contract  being  so  secured  by  a 
hostage,  the  ransom-hiU  is  not  an  independent  substantial 
agreement ;  but  relative  to  the  hostage.  The  hostage  himself 
is  not  bound  to  pay  the  ransom ;  although  be  has  signed 
the  paper.  It  is  the  captain  only,  who  obliges  himself 
and  his  owners.  This  obligation,  if  not  obtained  by 
what  is  strictly  called  cf«nefi»,  was  at  least  not  voluntarily 
entered  into.  If  the  captain  could  thus  bind  himsdtV 
his  ship  and  owners,  what  need  could  there  be  of  an 
hostage?  The  hostage  therefore  is  a  security,  and  the 
principal,  if  not  the  only  security. 

He  said,  it  astonished  him,  that  all  foreign  writers 
(except  UrotiuM  and  Pujffendorf)  are  silent  upon  this  sub- 
ject :  and  they  do  not  say  much  about  it 

But  Molloy,  Ub.  Leap.  8.  §  *  7.  "  says,  that  •*  if 
*'  hostages  are  taken,  he  that  gives  them  i%  freed  from 
**  his  faith :  for  that  in  receiving  hostages,  he  that  re- 
**  eeives  them  hath  relinquished  from  tbeassorancewhiclr 
'*  he  had  in  the  faith  of  him  that  gave  tbem." 


•  He  cited  it 
sf  MCtion  7f 
but  It  11  the 
■i&th  lection. 
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An  action  upon  a  ransom-bill  was  never  atterttpted, 
even  in  the  court  of  Jdmiralttf:  nor  vrill  it  lie  in 
France, 

But  he  admitted,  that  actions  had  been^  brought  in  the 
Admiralty,  6y  Me  hostage  against  the  owners  who  refused 
to  ransom  him;  and  he  thousrlit  that  such  an  action 
wouid  lie  even  in  this  covirt.  But  that  will  not  be  mate* 
rial  in  the  present  case.  / 

Mr.  Chambers,  in  reply,  cited  some  other  authorities : 
particularly,  Les  Vsagrs  et  Coutumes  de  la  Mer :  Guidon, 
Kachats  et  Compositions ;  Grotius,  Lih.  3.  c.  20.  §  58.  and 
c.  23.  §  1(5.  Zouch  dt  jure  etjudicio  fecia/i^  part  2.  c.  54. 
Ordonnances  de  Louis  14,  Touchant  la  Marine:  which 
proved,  he  said,  that  this  was  a  contract  allowable  by 
the  law  of  nations.  And  if  the  contract  is  allowed  by 
the  law  of  nations,  the  action  must  lie  in  them  alL 

He  made  some  observations  in  answer  to  Mr.  Dun- 
ning. 

in  this  declaration,  it  only  appears  that  the  c^apture 
was  during  the  war;  it  does  not  appear  that  the  coutract 
was  so. 

A  right  may  commence,  before  the  right  of  suing  ac- 
crue3.But  supposing  he  could  not  have  brought  his  action 
during  the  war ;  yet  he  may  in  time  of  peace.  A  right 
may  revive. 

An  alien  enemy  may  sue  as  executor ;  or  for  an  ac- 
count. 

In  a  case  in  Chancery,  Lord  Hardwicke  over-rulcd  a  [Cootra, 
plea  of  "  alien  enemy,"  pleaded  by  Serjeant    KettMy,  a  Aminiihrr 
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alien 
to  a  bill  brought  for  an  account. 

A  contract  made  during  a  war  may  be  effectuated 
during  a  peace. 

It  is  for  general  convenience,  that  an  alien  enemy  may 
be  an  executor.  And  19  E.  4.  6.  and  £rooA:e  title  Dent- 
zen  and  Alitn^ph  20.  are  not  law. 

The  hostage  is  not  the  principal  security  ;  but  cotlute- 
rat,  and  not  the  subject  matter  of  the  contract :  for 
which  he  cited  Zohch^  Grotius^  and  other  authorities. 
But  if  the  hostage  were  the  principal  security,  yet  his 
death  does  not  discharge  the  debt. 

MoUoy^  Lib.  1.  c.  8.  relates  to  public  hostages,  upon 
leagues  and  treaties.  Besides,  other  opinions  are  against 
him. 

Vherius  Concilium, 

Mr.  Blackstone  who  was  to  have  argued  for  the  de- 
fendant, upon  a  second  argument  now  said,  be  had  made 
inquiries  abroad,  and  bad  answers  from  very  eminent 
lawyers  of  France  and  Holland,  "  that  such  an  action 
**  had  been  allowed,  and  upon  principles  that  could  not 
"  be  disputed."    Therefore  he  did  not  choose  to  argue 
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176^.      *^    ^^^9   ^^^  ®"'y  objection  >vhidi  seemed  to  "weigb 
Bico&D    "P^"^  ^^^  former  argument,  was,  "  that  such  an  actiou 
y^         "  would  not  lie  in  the  other  countries  of  Europe." 
betteNt        Lord  Mansfield  said.  The  court  were  all  of  the 
HAM.      same  opinion. 

C1742    1     ^'  ^'    There  were  a  few  other  actions  of  the  same 
J  kind  depending :  but  upon  this  judgment,  (which  gave 
universal  satisfaction)  the  ransoms  were  paid. 
Per  Cur. — unanimously. 
Let  there  be  Judgment  for  the  FLAiiiTiFF. 
See  Piiffendorf,  Lib.  8.  c.  7.  §  14. 
and  Grotius,  Lib.  3.  c.  23.  defide 
prival&inbello. 

Money  et  al'.  versus  Leach. 

Roll  GO. 

^  .  -  '       r [S  having  been  assigned  upon  the*  bill  of  ex- 

'r^^/J70sF'  ^^^'*  "^  cep/io/i5  mentioned  in  page  1622,  they  now  came  on 
^  yriu/P^^}^^^'  t^  ^^  argued. 

«^^  a  '*"*■  inq^al.  'pj^jg  ^^  ^j^  action  of  t  trespass  brought  in  the  court 
>  V  ^^^^^49^*^^  ^^  ^^^^^^^  P/efl«  by  Dryden  Leach^  asrainst  three  king's 
^^i"^  659th Rolli of  "^^*®^"S^^^»  ^^^"^  ilfowey,  Jamfs  Wa^ww,  and  lioberi 
yW  M/c.  B.  ofMich-  Siackmore,  for  breaking  and  entering  the  plaintiff's  bouse, 
///  /^rn],4  6.  3.  and  imprisoning  him,  without  uny  lawful  or  probable 
^^^^^i^^n!!:^'  cause ;  to  the  plaintiff's  damage  of  20001. 

The  defendants  below,  pleaded  two  pleas.    The  first 
^was  the  general  issue^  *'  not  guilty :"  on  which  issue  was 


l^/^4^^  /^*;<^oined, 
^(n^/aS^  (kcfiZ  Thee 


^^i^^^V.^^^  ^i^A  The  other  plea  (pleaded  by  leave  of  the  court)  was  a 
^>iJUh.'^^S^cfcu^  special  justification,  as  to  the  breaking  and  entering  of 
^!(^^i4A^e^ ^ /l^^^^^  plaintiff's  dwelling-house,  and  staying  and  continu- 
^ ^^'^c/^^^*^^^^^^^^^^"^^^"^^^^  hours,  and  making  the  assault  upon 
^z26u/i^  ^/^^  him,  and  seizing,  taking,  and  imprisoning  him,  and 
/t^T^Z^^  /uy^^^W^%  *^^  detaining  him  in  prison  for  four  days;  as  to 
{i^I^^y^^  which,  they  say,  that  before  the  committing  of  the 

A^^^^'  ^^^  trespass,  viz.    on  19th  Aftil  1763,  the  king 

/^il  ^-p  Zc^  4^ade  a  speech  froni  the  throne,  &c.  in  which  speech 
^fi^^''  Si  ^*H*^^  was  contained  the  following  declaration,  &c.  &c.  'I'hat 
>^^>CoJ  /I^f4^  /fe-  on  the  23d  Afril  1763,  a  certain  seditious  and  scandalous 
{^c/^  /^^.g^ibel  or  composition,  intitled  "The  North  Briton,  No. 
T^/^^^^^^^^Jl^^^^^  ^^^  unlawfully  and  seditiomly  composed, printed, 
^  o^ -f^  C^*  ^"^  published  concerning  the  king  and  his  said  speech  : 
^^^^^^'^^^/K*!^  in  which  libel  were  conUined,  &c.  &c.  &c.  That  the 
y  -C^cC^^  J^£^^^^  of  Halifax  was  then  one  of  the  privy  council,  and 
7  ^  y  jH  J/^  ^^^  of  h  i  s  majesty's  principal  secretaries  of  state ;  and  that 
A  i/\/*-  ^^^  information  was  given  to  him  of  the  said  publication  of 
U  ^C^<^  k^  ^^^  aforesaid  libel;  and  the  said  libel  was  then  shewnaqd 
^    //  LC^(yJ^     produced  to  the  said  earl ;  and  he  thereupon  in  due  manner 
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issued  bis  warrant  in  writing  underhis  hand  andscal^di*  -ty/s/^ 
reeled  to  Nathan  Carrington^  and  these  three  defendants  ^/oo. 
who  were  then  four  of  his  majesty's  messengers  in  ordi-  ^^^^''ey 
nary  ;  by  which  warrant,  the  said  earl  did  in  his  majes-  ^^  ^'' 
ty's  name  authorise  and  require  them,  taking  a  constable  ^' 
to  their  assistance,  to  make  strict  and  diligent  search  ^^^^w. 
for  the  said  authors,  printers,  and  publishers  of  the  aforesaid 
seditious  libel  intitled  **  The  North  Briton,  No.  45, 
**  April  2iirf,  17t)3;"  and /Aem  or  any  of'  them  having 
foundi  to  apprehend  and  seize^  SogeXher  with  their  ;?flper*, 
and  to  bring  in  safe  custfidy  before  the  said  earl^  to  be 
examined  concerning  the  premises,  and  to  be  further 
dealt  with  according  to  law:  in  the  due  execution  where- 
of, all  mayors,  sheriffs,  justices  of  the  peace,  constables, 
and  all  others  his  said  majesty's  messengers,  officers 
civil  and  military,  and  loving  subjects  whom  it  might 
concern,  were  to  be  aiding  and  assisting  to  them  the 
said  Nathan  Carrington,  John  Money,  James  Watson^  and 
Mobert  B/ackmore,  as  there  stiould  be  occasion.  Thciy 
further  say,  that  for  44  weeks  and  upwards  before  the 
i.ssuing  of  the  said  warrant,  certain  weekly  compositions  . 
intitled  **  the  Noith  Briton,"  and  respectively  number- 
ed, in  a  progressive  order,  had  been  printed  and  publish- 
ed on  Saturday  in  every  week :  and  that  the  said  sedi- 
tious libel  intitled  "  The  North  Briton,  No.  43,  Saturday 
•*  April  23d,  1763,"  was  one  of  the  said  weekly  composi- 
tions. They  say  that  the  plaintiff  followed  and  exer- 
cised the  art  and  business  of  sprinter;  and  did  in  fact 
/>riif^  and  cause  to  be  printed  one  of  the  said  weekly 
compositions  intitled  the  "  North  Briton;"  to  wit,  the 
North  Briton,  No.  26,  and  that  after  the  issuing  of  the 
aforesaid  warrant  and  before  the  committing  of  the  said 
supposed  trespass,  to  wit,  on  27th  April  1763,  informa- 
tion was  given  to  them  the  defendants,  "  that  the  said 
**  Dryden  Leach  and  his  servants  were  the  printers  of  the 
*'  aforesaid  seditious  libel  intitled  •*  The  North 
"  Briton,  No.  45,  Saturday,  April  23rf,  1763."  Where- 
upon  the  defendants,  being  his  msyesty's  messengers  in 
ordinary  as  aforesaid,  took  to  their  assistance  a  certain 
constable,to  w\t,ontThomasFreeman;w\^o  was  then  a  con- 
stable of  the  parish  of  St.  Margaret,  Westminster,  in  the 
county  o(  Middlesex,  to  aid  them  in  the  execution  of  the 
aforesaid  warrant ;  and,  together  with  the  said  consta- 
ble entered  into  the  aforesaid  dwelling-house  of  the  said 
Dryden  Leach^  in  which  the  said  Dryden  Leach  carried 
on  his  aforesaid  business  of  a  printer,  the  door  thereof 
being  then  open,  to  search  for  the  printers  of  the  said 
seditious  libel,  in  order  to  carry  them  before  the  said 
Earl  of  Halifax,  to  be  examined  concerning  the  same ; 
and  thereupon,  the  said  defendants,  together  with  the 
constable  aforesaid,  did  then  and  there  find,  within  the 
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1765.     '  *^^^  house,  a  newlt/  printed  copy  of  one  of  the  said  week- 
MONEY       'y  compositions  infilled  **  The  North  Briton,"  and  also 
el  a1.'        ^"  unfinished  copy  of  part  of  another  of  the  said  composi^ 
^/         tions  then    also  newly  printed,  and   which  said    newly 
LEAc'ff.       printed  copies  were  part  of  a  mw  edition^  which  the  saki 
Drydtn  Leach  and  his  servants    were  then  and  there  re- 
prtnting,  of  the  aforesaid  weekly  compositions.     Where* 
upon,  the  defendants,  together  with  the  constable  above- 
'  named,  did  gently  lay  their  hands  on  the  said  Drydcn 
Leachy  and  seized  and  took  him  into  their  custody,  in 
order  to  bring  him  before  the  said  Earl  of  Halifax^  to  be 
examined  concerning  the  said  seditious  libel,  sihd  in  so 
searching  for  the  printers  of  the  seditious  libel,  and  seiz- 
ing and  taking  the  said  Dryden  as  aforesaid,  did  then  and 
there  necessarily  stay  and  continue  in  the  said  houre  of 
the  said  Dryden  for  the  space  of  six  hours,  part  of^the 
time  in   the  declaration  mentioned.    And  because  the 
said  Earl  of  Halifax  was,  during  all  the  said  space  of 
four  days,  part  of  the  aforesaid  nve  days  in  the  said  de^ 
claration  mentioned,  employed  in  other  business  belong- 
ing to    his  said   office  of  secretary  of  state,  so  that  the 
said  Dryden  Leach  could    not  then   or   during  the  said 
four  days  be  brought  before  the  said  earl  for  the  purpose 
aforesaid,  they  the   said  defendants,    together  with  the 
constable  aforesaid,  did  keep  and  detain  the  said  Dryden 
Leach  in  their  custody  for  the  said  space  offourdays,pRrt^ 
of  the  said  time  in  the  declaration  mentioned,  in  order  to 
carry  him  before  the  said  Earl  ottlafifax.  for  the  purpose 
aforesaid.  They  further  say,  that  at  the  end  of  the  afore- 
said four  days,  and  not  before,  upon  the  examination  of 
the  said  Dryden   Leach  and  certain  other  persons  who 
"were  then  and  there  examined  concerning  the  premises,  it 
appeared   to  the  said  Earl   of  Halifax,  *•  that   the  said 
**  Dryden  Leach  did  not  print  the  said  seditious  libel  tn- 
"  titled  the    '  North   Briton,   No.  45,  Saturday,  April 
**  the  a3d,1763 :"  and  thereupon,  the  said  defendants,  by 
the  command  of  the  said  Earl  of  JTa/^/or,  didtben  and 
there  release  the  said  Dryden  Leach  out  of  their  custody, 
and  discharged  and  set  him  free  from  that  imprisonment. 
Which  are  the  same  breaking  and  entering  of  the  afore- 
said dwelKng-house  of  the  Siaid  Dryden  Leach,  in  the  de- 
claration mentioned,  in  which,  &c.  and  staying  and  con- 
tinuing therein  for  the  apace  of  six  hours,  part  of  the 
time  in  the  same  deckiration  noentioned  ;  and  also  as  to 
the  making  of  the  aforesaid  assault  upon  the  said  Dryden 
2>acA  and  seizing,takingaiid  imprisoning  of  the  saidDrydk/i 
Leach,  and  detaining  him  in  prison  for  the  space  of  four 
days,  part  of  the  said  time  in  the  said  declaration  men- 
tioned, above  supposed  to  have  been  done  by  the  delehd- 
ants,  whereof  the  said  Dryden.  hath  abo/ve  complained 
against  them.  And  this  tbey  are  ready  to  Verify^  Where- 
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lore  they  pray  judgment,  if  the  said  Dryden  ought  to 
have  or-  maintain  his  aforesaid  action  thereof  against 
them,&c. 

*The  plaintiff  replied,  r.s  to  the  said  plea  rn  bar  as  to  the 
\)reaking  and  entering  the  dwelling-house,  and  staying 
and  continuing  there  six  hours  (part  of  the  time  in  the 
declaration  mentioned,)  and  also  as  to  the  ntaking  of  the 
assault  upoii  him,  and  seizing,  raking  and  imprisoning  of 
him,  and  keeping  and  detainiug  him  in  prison  for  ^our 
days  (part  of  the  time  in  the  declaration  mentioned ;)  that 
the  defendants,  oi  their  onm  uroag  and  without  the  cawe  by 
them  in  their  plea  alledged,  broke  and  entered  his  dwel- 
Ung-house,  and  staid  and  cootiiuied  therein  for  six  hours 
and  made  an  assault  u^on  him,  aixl  seized,  took  and  im- 
prisoned him,  and  kept  and  detained  him  in  prison  for 
the  four  days  in  plea  mentioned  (part  of  the  time  in  the 
declaration  mentioned^)  in  manner  and  form  as  he  has 
above  complained  against  them.  And  upon  this  issue 
was  joined. 

The  cause  came  on  to  be  tried  before  Ld.  Ch,  Just. 
Prait,  on  the  10th  of  December  1703,  at  Guildhall :  and 
the  jury  found  a  verdict  for  the  plaint  ill' upon  both  issues; 
and  gave  him  damages  4001.  besides  his  costs  and  charges, 
&c.  On  ICJth  June  17CI4,  judgment  was  signed  for  the 
'  plaintiff,  for  4001.  damages,  and  511.  l()s.  8d.  costs. 

At  the  trial,  a  bill  of  exceptions  was  tendered  and  re- 
ceived ;  which  stated  the  issues,  the  coming  on  to  trial, 
&c.  and  the  evidence,  and  described  a  printed  paper  inti- 
tied  "  The  North  Briton,  No.  45."  and  the  information 
given  thereof  to  the  secretary  of  state,  and  his  warrant  to 
the  defendants  below,  together  with  another  king*s  mes« 
senger,  NatJuin  Carrittgton;  and  what  Mr.  Carrington 
had  been  told  of  Mr.  Leaches  being  the  priuter  of  it ;  and 
their  thereupon  entering  his  house,  aud  finding  some  of 
theotber  numbers  of  the  same  paper  newly  printed  by 
him  ;  and  their  thereupon  Uiking  him  into  custody,  in 
order  to  carry  him  before  the  Earl  of  Halifax^  one  of  his 
majesty's  principaUecretaries  of  state  ;  and  that  he,  ap- 
pearing not  to  be  either  author,  printer  or  publisher  of 
the  said  paper  called"  The  North  Briton,'*  No,  45.  was 
discharged  by  them,  by  the  Earl's  ordt  r,  without  being 
ever  carried  before  him.  They  say,  tiiat  their  evidence 
intitled  tliem  to  the  benefit  of  the  statute  of  24  G.  2.  c. 
44.  Though  it  was  denied  by  the  counsel  for  the  plain- 
tiff Leach,  that  either  they  or  the  secretary  of  state  jiiraself 
tvere  within  that,  statute,  or  those  of  7  Jgc*  1.  c-  5.  or 
ai  Jac.  I.  c.  12.  (the  former  of  which,  being  only  tempo- 
rary, was  made  perpetual  by  the  latter,  and  by  which 
liberty  is  given  lo  juUice$  of  peace  and  all  others  acting 
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under  Mrircommmd  **  to  pUndthe  ffenetiU  i^we,  md  giT6 
**  the  special  rtialtter  iti  ^vfdetice.") 

♦That  ihe  chief  j<i6tice  of  the  Common  Pieasvm^.  of 
^^  ^tniod  tbsft  Iheir  evidence  was  not  sufficient  tx>  bat 
•*  theplaiiitiffof  his  actiott:"  whereas,  the  billbfexcep- 
lion'ft  inaislB*'  tb^t  it  tuts'* 

Thi^  bUl  of  exceptions  being  sealed,  and  the  seal  ac« 
knowledged  aa  isbeforementioned,  the  defendants  below 
i[s8ign  errors :  and  a  joinder  in  error  was  put  in  by  the 
plaintiff  £eacA* 

Theassignmentof  errors  was  to  the  following  effect : 
(it  may  be  seen  at  large,  in  the  6oth  roll  of  EaUtr  Terra 
6  G.3.B.R.)  I 

The  defendants  eome,  on  Wednesdatfttext  after  fifteen 
daysof  £«»r«r  4  G.d.  before  our  lord  the  king  at  tVest- 
minsieri  and  say,  that  al  the  trial,  their  counsel  proposed 
txc$ptiom  to  thieopinion  of  the  Lord  Chief  Justice  ¥run  ; 
which  exceptions  were  written  in  a  bill^and  sealed  by  the 
chief  jnstioe^  which  bill  of  exceptions  the  defendants 
now  bring  into  this  court,  and  pray  a  writ  to  the  chief 
juslice,  KO  confess  or  deny  his  seal ;  which  wrh  is  granted 
to  them  returnable  on  the  morrow  of  the  A  scensioiu  At 
which  day,  betbre  our  lord  the  king  at  tf'esiminsUr  come 
tbedefendants  hi  their  proper  person,  and  tlte  said  chief 
justice  of  the  Common  Fkas  likewise  in  bis  proper  person, 
and  acknowledges  his  seal  put  to  the  said  bill  of  excep- 
lions.  (The  form  and  ceremony  of  his  doing  this  may  be 
seen  in  page  1 69i.)  Then  they  set  bnt  the  bill  of  excep« 
tions,  verbatim/*  Be  it  remembered,  &'\"  It  recites  all 
the  proceedings  particularly  and  minutely,  fromthe  tery 
beginning  to  the  end,  concluding  with  the  verdict  Aftbc 
jury :  which  it  would  be  tedious  to  repeat,  as  they  have 
been  already  sufficiently  specified.  They  are  entered  upon 
the  rolls  549  and  650  of  thecoiVt  oiChtmmn  FteAs^  (in 
Michaelmas  Tefrro  4  G.  3.)  The  ijlefcndalits  (now  become 
"  plaintiffs  in  error)  then  alledge,  {i|ji  their  said  bill  of  ex- 
ceptions) that  upon  the  trial,  the  counw^lfof  the  plai\i!iff 
JLeacA,  in  order  to  prove  the  defendants  guilty  of  the  tres- 
pass, gave  In  evidence  ••that  on  Si<)tb  li/pnY  1763,  the  de- 
*v  fendants entered  tbeplaintiir8d\\'elling-house,searched 
*  "  it,  and  continued  in  it  four  hours;  seized  and  took 
**  ^flcA  into  tlieir custody  again.^^t  his  will  and  consent; 
^  and  kept  and  detained  him  in  their  custody  against  his 
**  will  w<l  consent  forfourday8;"which  was  alllhe  trespass, 
ftSsauU  and  irnprisonment  committed  by  the  defendants 
oranyof.them.  Whereupon  their  counsel,  in  order  tQ 
bar  the  said  action,  and  to  acquit  them  thereof  under  thp 
generalissue  above  pleaded,  guvel  in  evidence  and  proved 
?*  that  before  the  dommitting  of  the  trespass,  th»»  king 
V  |tf^^  speech  from  fhe  throne^  kz.  containing  tb^ 
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several  expressions  stated  \n  tbe^ami^pd  plea  9f..the      17,S6. 
'•  defendants  :  and  that  afterwardit  end.  before  the  sup-     ^q^J^^ 
•♦  posed  trespass,  a  paper  intitlcd  •^The  Xortb  Bri(Qn>  No*       ^^  ^ 
^'  45.&c«  was  (ir  in  ted  and  published;  fgid  th^t^tl^^s^inM^  y^ 

••*  contained  the  several  matters  set  forth    in  tbeir,  said     i.^^^^ 
"  second  plea  :**and  it  was  proved  on  their  bebaif*.  *•  t^iat 
"  the  Earl  of /fff/?/ffjc  was^  all  that  tifiie,  one  of  bi^  nis^« 
"  jtety's  principal  secretaries  of  stai^  apd  ope  q{  tb^ 
**  privy  council :  and  that  inforniatioa  wasgiv«jn  to,  bill) 
**  of  the  said  publication  of  the  abovemeiitioiiedi  p^p^r; 
••  and  the  same  was  then  shewn  to  biiii ;  {if)d  tfeatthere- 
*'  upon  the  said  earl  issued  his  warratxtin  writing  under 
•*  bis  band  and  seal  directed  to  Nathan  Ciimi^(d/4  and  the 
•*  defendants^  who  were  tben  fojjr  -of  Ws  n^aj^iy's  mes- 
•*  sengersjn  ordinary."    Andthwircoufts^l  tbeuproduceii 
and  gave  iu  evidence  the  warmui  alk>resaid»  which.  Vfas 
in.tb^  words  and  fljrures following,  tha(:isto  say,  **  George 
••  MdhtagK  Unnk^  Earlof  Ihit/iiXyV tscQixnt Siiffb^rj^ knd 
**  Baron  Haltfax^  one  of  ttie  Iprds  of  his  qtiajesty^'s  most 
**  bononratile    privy   coiiocil»  lieuteuant-gen^ral  of  his 
"  m2^icsty*sforces»  and  principal  secretly  o4' sAate,  &c.-^ 
**  These  are  »u  bis  nnyesty's  naiiie  to  nut^horifie   and  re- 
''  quire  you»  taking  a  constable  to  your  asststance,  la 
"  make  strict  and  diligent  search  for  lUc^  aH(tlior$,pr  infers 
*'  9Lnd  publisheraof-d  seditious  ami  trt*H$ouBbie  paper  iotir 
•*  tied  The  North  Briton,No.  4  >•  StUufihg  Jprif^,  llJtisL 
••  printed  for  G.  Kearslry  in  Ludfrafe  Street  London,;  aiy} 
**  them  or  any  of  them  having  founds  tq  appre/iend  ar^      * 
**  seize^  together  tcith  their  papers^  and  ti>  brii^  in  .safe  cus^ 
•*  tody  belofv.  me/  to  be  examin?'d  concerning  the  pre- 
**  mjses  gnd  further  dealt  wii^  according  to  law.'  la  the 
*'  due  execution  whereof^  all  mayors,  sherilTs,  justices  of 
"  the  peace,  consUbles,aml  allotber  his  majesty's  oflicers 
*'  civil  and  military,  and   loving  subjects  wbum  it  ojiay 
''  concertii  are  to  be  aiding  and  assisting  to  you*  as  there 
^  shall  be  occasion.    Aiid  for  your  so  <loing»  this  shall 
^  be  your  warrant.    Given  at  St.  James  $  the  iKitb  day 
.**  of  Af^ril  1763,  iu  the  third  year  of  his  m^esty's  reign. 
"  Dmnk  Halifax.  'To  Nathan  Carrin^on,  Join  Mottey^ 
"  Jarf^^  IVatsony  and  Kobtrt  BUuhnore,  four  of  bis  ma» 
•"  jesty's messengers  in  ordinary"     And  it  was  further 
,  proved  on  behalf  of  the  said  dt^fendanta^  "  that  several  of 
:**  iht  like  warrants  hsid.\>eeu  granted,  at  diffo^ent  times, 
.  •*  ftom  the  time  of  the  revolution  to  the  present  lime,  by 
"  the  principal  secretaries  of  state,  aodbad  been  ei:ecut«d 
^^  by  the  niessengers  in  ordinary,  ibr  the, time  boiagi 
**  and  that  the  paper  in  the  said  Iwarraut  -describfid  via 
'^  th^  said  paper  so  printed  ^ndr.  piii^lisfaed  a&  aforesaid; ; 
;  •*  i»nd  that  the  Mjarc^nt  aforesaid^  Jnefow  the  committing 
^*  of  tb««upno$edtre9pj«s»  to  wit,  on  tbe  astb  ^dav  <£ 
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176^.      *'  u^priV  aforesaid  in  the  year  of  our  Lojd  1763,  was  deli- 

MONEV     **  vfredto  the  defendauts,  to  be  executed;"  and  "  tbat 

ti^w       "they*  were  theji  three  of  bis.majesty's  messengers    in 

V.         "  ordinary  and  still. are  so."    It  was  also  proved^  oa  their 

L£ACH«     behalf,  ^  that  for  forty  weeks  and  upwards  next  before 

'*  theissuing  of  the  aforesaid  warrant,  certain .  weekly 

•*  conipositions  intitled  The  Xorth  Briton  had  been  primed 

*'  and  published  on  Saturday  in  every   week  ;  and  that 

*'  the  aforesaid  paper  intitlea  The  North  Briton,  No.  4d* 

"  Saturday^  Jpril  23^  1763.  described  in  the  said  wariant, 

"'  being  one  oi  the  said  weekly  compositions,  was  priuted 

'  *\  and  puWished  before  the  issuing  of  the  said  warrant,  to 

"  wit,  o\i  the  HSd    day  ol  April  17G3  ;  and  that  after  the 

"  issuing  of  the  above-mentioned  warrant,  and  before  the 

•'  committing  of  the  said  supposed  trespass,  to  wit,  oa 

^.  the  28th  day  o(  April  in  the  year  aforesaid,  thp  defend- 

**  ants  were  i///or»iea  by  Nathan  Carritigtan,  one  otbef  of 

**  tlie  messengers  in  the  said  warrant  named  and  one  of 

^'^  the  persons  to  whom  the   said  warrant  was  directed, 

**  that  from  the  information  he  had  received  he  was  of 

*^  opinion  that  the  said  Drtfden  Leach  who  then  and  long 

^  before  was  and  still  is  a  printer  in   the  city  of  London 

•**  aforesaid,  was  the  printer  of  the  said  weekly  coropo- 

**  sitions  intitled  The  North  B.riton  ;  io^  that  he  the  said 

^*  Carrin^ton  had  been  infoiTiied  that  oue^  Mr.  Wilk^,  a 

•*  person  supposed  to  be  the  author  of  the  said  weekly 

•*  compositions,  had  been  seen  frequently  to  go  into  the 

"  said  Mr.  Le^/cVs  house,  and  that  an  old  printer,  whose 

**  name  he  the  said  Carringtou  did  ijot  roenliou  to  the 

•*  defendants,  had  told  Awithat  the  sidd  Mr.  Leach  was 

•*  the  printer  of  the  said  compositions;  and  that  (Aercypon 

•'  the  defendants  took  to  their  assistance  a  C4u'iistabi^,  and 

**  with  the  constable  entered  Leach's  dwelling-house  (.the 

•*  door  being  open)  to  search  for  the  said  JUocA  and  hii 

'*  books  and  papers,  and  to  bring  him  together'witli  his 

**  books  and  papers  in  safe  custody  bejbre.thc  said  Eatl 

•*  o{  Halifax^  to  be  examined  cbucerning  t^e  paero/ses 

"  and  to  be  further  dealt   with  according  to   law;  and 

^*  upon  that  occasion  did  search  the  s^tid  house,  and 

'•  necessarily  continued  therein  fqr  the  ^aidspageof  fout 

*'  hours."     And  it  was  further  given  in  evidence  and 

proved  on  the  part.of  the  said  defendants,*'  Uiatjupon  that 

*^.  search,  the  defendants  did  find£e£icA  in  the  said  bouse, 

**  and  did  also  thpn/f//d  a  fteul^-privtedsheH  containing  t 

*'  copy  of  one  pf  the  said  weekly  compositions,  intitled 

*'  The  North  Briton,  No.  1.  and  part  of  acopy.of  aoother 

•*  of  the   said   weekly  compositions,  intitled  The.  North 

••  Briton,  No.  ?  :  which  sheet  vvas  printed  by  tW  said 

^*  Drydtn  Leachy    And  it  was  further  proved^,  "  tjiat 

^  the  said  Diyd^  Lca^h  did  also  print  one  of  tlie  5ai4 
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*•  weekly  compositions,  intitled  the  Nprth  BiritOD^/No. 
**  26.    And  the  defendants,  with  the  assistance  of  the 
^*  coristaSle  did  seize  and  take  into  their 'custody  the  said 
**  Dryden  Leach,  in  order  to  *  bring  hiin  in  saf^;  custody 
"  before  the  said  Earl  ofHalijfax,  to  be  exaniinei  cpn^ 
^*  cerning  the  premises ;  and  on  that  occasion  did  keep 
••  and  detain  him  in  their  custody  for  the  space  of  fo^f 
*•  dayB;  at  the. end  of  'which  time,  it  appearing  by  the 
**  examination  of  divers  persons  then  taken,  touching 
*•  the  author,  printer  and  publisher  of  the  said  paper,  ttiit 
*■  the  said  Dryden  Leach  was  not  the  author,  printer  or 
"  publisher  tlieredf,  the  defendants,  by  the  command  of 
•*  the  said  Earl  of  Halifax^   released  and  discharged  him 
•*  from  that  Jmprisonmeut:  but  the  said  Drifden  Lea^h 
**  was  never  carried  before  or  examined  hy  the  said  JEarl  of 
*•  Halifax.    And  that  the  entering  the  house  of  the  said 
"  Dn/aert  Leach,  and  searching  the  same,   and  takiqg 
•*  into  and  detaining  in  their  custody  him  the  said'0ry(/^/i 
•'  Leach  in  the  manner  and  on  the  occasion  herein  before  , 
•*  stated,  were  the  whole  of  the  trespass,  assault  and  lu^- 
**  prisonmentcommittcdby  the  said  defendants  or  ai^ 
••  oftliem.'*    But  it  was  proved  on  the  part  of  the.  sajd 
Dn/ffr// LeacA,  •*  that  he  was  not  the  author,  ptintcr  pr 
•*  publisher  of  the  said  paper  intitled  The  North  Briton 
"  No.  45,  in  the  said  warrant  mentioned,  nor  of  any  oth^r 
•*  numbers  of  the  said  weekly  compositions,  except  9s 
*'  before  stated/*    Whereupon  the  cognsd  for  the  de- 
fendants insisted  before  the  said  chief  justice,  that  the 
iftaidsever^il  matters  so  produced  and  given  in  evidence  on 
their  part  as  aforesaid  were  sufficient  and  ow^Af  to   be  «^- 
mitted  and  allotted  as  decisive  evidence  to  Intitle   them    to 
the  benefit  of  the  statute  of  24  G.  2.  intitled  "  an  act  for 
**  rendering  justices  of  the  peace  more  safe  in  the  exe- 
**  cutionof  their  office,  and  for  indemnifying  constables 
**  arnl  others  acting  in  obedience  to  their  warrants;"  and 
that  tlierefore  the  said  Dryden  Leach  ought  to  be  barred 
of  his  aforesaid  action,  ai\d  the  said  defendants  acquitted 
thereof.    And  thereupon  the  said  defendants,  by  tfieir 
counsel  aforesaid,  did  then  and  there  pray  01  the  said 
c*hief  justice  to  admit  and  allow  the  said  matters  and  pxfiof 
so  produced  and  given  in  evidence  for  the  said  defendants 
^  nihressLid,  to  he  conclptsiie  evidence   to  Intitle  the   said 
defendants  to  the  benefit  of  the  statute  aforesaid,  and  to 
bar  the  said  Dryden  Leach  of  his  action  aforesaid.     But 
to  this,  the  counsel  for  the  plaintiff  theii  ap^d  there  insisted 
before  the  chief  justice,  that  the  matters  and  evidence 
aforesaid  so  ptdduced  and  proved  on  the  part  of  the  de- 
fendants as  afbresaid,  were  not  suflicient,  uor^ought  tg  be 
admitted  or  allowed  to  iptitle  the  said  defendants*  to  th^ 
benefit  of  the  statute  aforesaid,  or  to  bar  the  said  Drydm 
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\7S5*      Leech  cf  his  aforesaid  action  ;  and  that  neither  the  sajd 

HON  ft  Y      defendants  or  any  of  them,  nor  the  said  Earl  of  Halifax^ 

etal.*      ffeit  Of  yK^uitnin' the  tcordU  or  mcanittg  of  the  statute 

T.  made  in  the  ienenth  year  of  b\^  late  niajesfy  King  JamcS 

%%AcU.     tbe^fsf,  intitled  **  an  act  for  ease  in  pleading  against 

'*  troiiblasome  and  contentious  suits  prosecuted  ac^ainst 

r     iYS(y  1 "  Justices  of  the  peace,  mayors*  constables,  and  certain 

^*  other  bis  niajesty*s  officers,  for  the  lawful  execution  of 
^  their  office  ;"  nor  of  the  statute  made  in  the  tweoij/^fi^ 
year  of  the  reign  of  the  jwmr  late  Ung^  tntitted  *'  an  act  to 
"  eolaiigeand  iihake  perpetual  the  act  made  for  ease  in 
^  pleading  against  troublesonie  and  contentious^  suits, 
^*  piosecutedagatust  justices  of  the  peace^  mayors,  con- 
^  stables,  and  certain  other  his  majesty's  officers,  for  the 
^  lawful  extetition  of  their  iOffice,  made  in  the  7th  year 
^*  of  his  mayesty's  most  happy  reign  ;**  nor  of  the  said 

"itatutemade  in  the -tfcettiy-JfiHrth  year  of  the  reign  of  his 
late  majesty  King  George  tlie  second;  nor  in  any  wjse 
intitled  to  the  benefit  of  any  of  those  statutes.  A  nb  the 
counsel  for  the  said  Dr^deti  Leach  further  insisted,  that 
tbeseizure  and  imprisonment  of  the  said  Diyden  Leach 
were  not  made  and  done  in  obedience  /o  the  eaid  varraxf, 
Aor  bad  thesaid  defendants  or  any  of  tbem,  in  that  behalf, 
snrf  atahority  therchy.  And  the  said  ckiej  justice  did  then 
and  there  declare  and  deliver  bihi^iidofi  to  the  jury  afore* 
said,  **  that  the  said  se%'eral  matters  so  piodoced  and 
"  proved  on  tlie  part  of  the  defendants  were  not,  upon  tlie 
^  whole  case,  sulhcient  to  bar  the  said  Dry  den  Leach  of 
'*  hisaibresaid  action  against  them*/*  and,  rt^A  Mn^  ^puiion, 
left  the  sitnie  to  the  said  jury.  WHEUEUpbN  thesaid 
counsel  for  thesaid  defendants  did  then  and  there,,  on 
behalf  of  the  said  defendants,  except  to  the  aforesaid  opi- 
nion of  the  said  chief  justice  :  and  itisisted  on  the  said 
several  matters  and  proofs  as  an  absolute  bar  to  the  afore- 
said action,  by  virtue  of  tbe  last  mentiotiedi  statute.  And 
inasmuch  as  the  said  several  mattera  so  produced  and 
given*in  evidence  on  the  part  of  the  said  defendants,  and 
by  their  counsel  aJoresaid  objected  and  insisted  on  as  a 
bar  to  the  action  sforesaid,  dcuot  appear  hy  the  ncord  of 
the  verdict  aforcRaid,  I  he  said  cx>unsel  for  the  aforesaid 
defendants  did  .then  and  there  propose  their  aforesaid  except 
iion  to  the  opinwn  of  the  said  chief  justice,  and  rcf/uested 
the  said  chief  justice  t  o  put  his  seal  lo  this  bill  of  excep- 
tion containing  the  said  several  matters  so  produced  and 
given  in  evidence  on  the  part  of  the  said  defendants  aa^ 
aforesaid,  according  to  the  form  of  the  statute  in  such  ca^e 
made  and  provided  :  and  thereupon  the  aforesaid  chief 
justice,  at  the  request  of  the  said  counsel  for  the  above- 
named  defendants,  cfijpi/r  his  seal  to  this  bid    of  excep- 

,  tion,  pursuant  to  the  aforesaid  statute  in  such  case  made« 

'  and  provided,  on  the  10th  day  of  December  aforesaid. 
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in  the  said  fourth  year  of  the  reign  of  his  said  present      l^CS 

'^'-  c.  pratt;  i*.      «S- 

And  HfiRcutOK  the  said  John  Mone^^  JoHiesWatsdn,  y^ 
and  R&bert  Bbtekmorg  say^thftt  In  tti\e  t^otd  und  pro-  i^eacit. 
"ceedrngs  aforesliid,  and  ai^  *ii^  tb«  m2Atefs>  recited  and  r  i^^/  "I 
contained  in  the  said  bill  of  exe^ptioa^A^'and  also  i^rgivFhg  *•  *  •  "^f  J 
the  Verdict  upon  the  said  issue  betw^enr  th^  pnnm  afoi'e- 
said  first  aboVe  joined,  and  ai^  in  ffitnifig  the  juKlgfneht 
aforesftid,  there  is  manifest  error,  inthis^  that  iheehlef 
justice  before  v^hom>  &c;at  and  upon  the 'tfial  of  the  said 
issue  betvreen  the  parties  afore^id^Hfist  above  \9^nM, 
did  >JecIareand  deliver  bis opiiwen  tdtliejtiry  afiWesaTd, 
•«  that  the  said  setenil  matters  ttiehtioMd'  rr the^said  bill 
^  of  ie^?^cepttons,  and  ao  as  afbresaid  produced  avi4  pi^VM 
•*  on  the  |>nii:  of  the  said  John  Mom^]  J^ft99iff\af)tt>Pi\  a*nd 
*'  Rofjeri  Blackmore\  were  ntt\  vpon  ttle*^hotei  Of  the 
«'  <»se,  sufficient  te  bar  tbe  scid'Dryd^Ti  L€Odt  OfHis 
••  -action  aforesaid  against  them  ^^'  and;  a*A  ^4itat>  V)p»-' 
«/w,  left  the  same  'to  the  jury.^  Ttere  is.  al^- error  in 
this,  t1)at  by  the  record  aforesaid  'lib  apfitors  tMat  the 
Terdict  afb  resaid  was  given  ttpon  th^  said  is^u'e  fim  aibttve 
jolnett,  f6t  the  said  Dn/den  Leach,  aghin^  them  the'  ^id 
John  Motley^  Jame$  JVatson,  and  RobAi  Btatkik^t^ : 
whereas,  by  the  law  of  the  land,  the  verditjt  on  tliat 
lasae  oi/g/i/  to  have  been  given  for  the  said  John  M^meu^ 
James  i^atson^^nA  Robert  Btatkmore,  againii  the  said 
Dt'ydeH  Leaeh.  There  is  also  error  in  this,  tJiat  it  ap^ 
.pears  by  the  record  aforesaid, that jWgiiri^/if  in  form  afore* 
sftW  was  given  ybr  the  said  Dryaen  Leach^  aMinst  them 
the  said  John  Mdffcy 9  Jamei  Watson  and  Robert  Blacks 
fwortf;  whereas,  by  the  law  of  the  land,  the  jndpn^t  * 
afot^said  ought  ro  have  been  given  for  them  the  said 
Jithn  A/owey,  Jamfs  Watson^  and  Robert  Blackmore^ 
a^mMsf  the  said  Dn/den  Leach.  And  the  said  Johh 
'Montff^  \9ame8  Watson^  and  Robert  Blackmore  pray  that 
the  jlidgrnent  aforesaid,  for  the  errors  aforesaid,  and 
othti^  in  the  Record  and  proceedings  aforesaid,  mny  be 
reversed,  annulled  and  altogether  had  for  nothing;*  and 
that  ttiey  may  be  restored  to  all  which  they  have  lost 
by  occasionof  the  jndgmeot  aforesaid,  &c. 
'  A«u  MERE0!*OM,  the  said  Dn/den  Leach,  in  his  pro- 
per perion,  voluntarily  comes  here  into  court,  and  preys 
leave  to  rejoin  to  the  errors  af(|resaid,belbre  our  lord'the 
kiric:,  »»ntil  on  the  morrow  of  the  Holy  IMmty,  where- 
soever, he  :  and  he  hath  if,  &c.  The  same  day  is  given  to 
the  saU  J.  M.J.  W.  and  R,  B.  at  which  day  come  the 

Jarties  aforesaid  in  their  firoper  persons :  and  the  said 
)ryden  Lemih  says  "  that  there  is  inot;  eitlier  in  the  record 
**  and  proceedings  aforesaid,  or  in  the  matters  recited 
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**  andcpi^taipe^  in  tlieif^au}  bill  pf  ex^eptioivs,  or  in  giving 
•f  the  verdict  ajformwi  v»  Jo  ti)e  judgcneot.  aforesaid*  any 
M  errors*  ^iifljfjfayp 'tjiiai  tUe  CQMit  JUere  n»^y  .prPQeed 
to  the  exammatibn  as  well  of  tU^  -r^qorc)  m4  pn^Ksed- 
Vi^s,  ^3^  the  j(^:^^rs{ifa]!fl9^id.^bov(^awgMed  f^c^rror ; 
«nd  that  jtbejiuif  \^i^nt  af^^Mid  naay  b^aiflnueite  all 
things. 

I     This  casc  vas  fwt  argii^d  on  Tuesday  Iftib  of-  Jkne 

■'laat,  by  Mr.  Soliciior  Geoeral  Dt  G/ty  tor  tbe  plaintifia 

io  error  rand  by  Mr.  JJw^king,  for  tbe  defeodaot  inerior. 

Mr.  Dc  Cfryi  divided  hi&  argument  jnto  tbre^  pointis*** 

l5t,Tbe  defendants  had  a  right  to  plead  tbe  gen^ralissue, 

wd  tp  give  the  special  maUer  m  evid^Qc:^^  under  7  «ibir«  1, 

e^^:  or,  i|i  otbiBi  worda,  Lord  jtfa^w.tlie  secretary  of 

hUte^vasajmtict^  t^fpta^e,  withio  tbe  iiUeution.of  tbatact 

2dly»  Tbe  evidence  was  sufficient  to  intitletbe  defen- 
dants to  a  verdict  Which  will  take  in  botih  the  vali- 
dity of  tbe  uarroMt  itself,  and  the  mQjumv  ofcxecutmgii. 

Sdly.  They  were  also  intitled  to  a  verdict  within  the 
meaning  of  24  G.  2.  c.  44.  the  plaintifl  not  having  ^bnTttd 
the  terms  required  by  it^ 

First  point-*- <d^orr  tbe  statute  of  7  J^c.  c.  6»  a  «iat-* 
ter  of  special  justiticatioa  could  not  be  i^ivan  in  evidence 
by  a  justice  of  peace^  upon  tbe  general  issue  pleaded 
^yhim. 

Tbe  question  is-^JVho  were  mtaiit,  in  tlmtact  (tf  pttrliar 
ment,  hy  jmiices  of  the  ptuce. 

Some  persons  were,  from  ancient  timea»  so,  £y  p/*i 
fice  ;  soipe  are  so  by  special  conimissioti ;  soflpe»  by  cor- 
poration-charters;  some,  by  tenure:  soime^  byprescriptiou* 

In  the  time  of  Edward  t^^  Uiird,  otber  persons  M^ere 
authorized  to  act  within  particular  districts. 

But  tbe  great  ofTicers  of  the  state  bad  thejuiusdiption,  as 
incidoit  to  their  oflues.  So  bad^  in  ^m^degreoy  coronexf 
and  otber  interior  otlicers. 

Tbe  secretaritsqf^aiiiie  jnust  bav^bad  it  asjncident  to 
fCk  office  so  ancient  as  to  be  coeval.,  with  tbe  crown.ilaelf. 

A  statute  in  Edward  the  first's  reig^i  saya*"  desouth 
super  CharUs.  **  le  Petit  Seate,,  ne  issera  dchormes  nul  butfe  qud  touch 
28  E.  I.  c  6.  **  le  common  ley."  And  Lord  Co/:e,  in  bis  couunent  upon 
it>  in  his 2  Ifist.ooti.  calts  it  \Ui\stgn£Uuin% tbe  Uing^iaignet, 

Dwbicb  at  the  muking  oi^  that  statute  tbeking  bad  h   and 
.says-^'f  This  scalq  is  ever  in  tl^  custody  of  the  principal 
'   *'  secretary :  anc^  th^rebe  foujr  (Uerkaof.tlie  ^i^jo&LatMsSoA- 

This  seal  is  as  ancient  as  the  crown;  and  the-jofficer 
that  keeps  it^as  auicient  a^  tbe^iai  it&eif^^.s^nd  be. is. an 
officer  well  known,*  and  recogni^jsd  by  j)i;uiy  act&  ctf  f«jr« 
liamebt^ .and  tbe  kjng*s  wskfriyiu  ai'fi.,cQ4AMmrigB6d,'  by 
him*.  •     •  .  .    .    '  ':„-   . .    f  .  •  .   .-. 
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la  cases  of /reaw«*  and  oSftlpnif,  the  cotortsl  of  |air  rec6gir,      1^5; 
nize  hiaauthority :  and  there  is  equal  tt^ysovi  for  it^TH)  cases     ^^vi^^sy-; 
of  misdemeanour  :  which  eqadlljr  aff*tf^veitmerifJ^ahd     g^.  ^^j  >  * 
disturb  the  jwiblic  pcftcc.  ^   -  :r   -«     :    -  ^^.* 

A  udUious  Mel  fe  an  offcnbe  agaitist  j^oyfetnnicnt    1^^^^^^^^ 
and  4he  public  [>eace  \  tod  (effectually  underfnines  i^oyem^ 
xncnt.  '''  \ 

A  secretary  of  state  Is  a  centfeel  for  *tBe  puTWfc  peiiee:  it 
is  his  duty  to  prevent  the  violation^of  it,  aiicl  to  brm^  the 
offenders  to  justice ;  and  it  i«  netessary  that  !x6  should  Jbe 
invested  with  thfe  po#er.  In  order  to  enable  hlnS  to  e:cecute 
this  his  duty.  ,       .  * .     *         • 

Tl»e  case  of  12c«v-  Ktfsdal  dttd  R&e^  I'Sdllc.  S47.*Haa«  y.  5  Mod. 
settled  this  point,  as  to  t^dson^:  Tor/ it  was  there  hblden  78.  s.c.  and 
**  that  secretaries  of  state  might  cOninifc  for  suspicion  of  s*a*c  TnaJs, 
*'  treason,  as  cdnsertatOra  of  tlie  peace  did  at  common  and  comlwrb! 
**  law;  and  that  it wasi /wcirfen^  to'  tlie  office,  as  ft  18343.11011,144! 
**  to  the  office  of  justices  of  peace,  who  do  it  ra<ro;i«  skiDuer,  596. 
**  o///cy.*'  And  the  commitment  to  a  messenger  was  there  aod  12  Mod. 
holden  good.  ?*• 

In  tlie  case  of  the  QMeen  v.  Derby^  B.  R.  nOO.'iOAnn.f  +  Fortcicue's 
for  publishing  a  scaiVdalou^  andseditlous  libel  called  The  ^^'  **^' 
Observator— Thei  two  points  abovementioned  were  admit- 
ted by  Mr.  Lechmere,  who  was  counsel  for  the  defendant. 
He  agreed  to  the  power  of  a  secretary  of  state  to  comtnit 
for  treason  or  felony ;  and  that  the  messenger  was  a  pro** 
per  officer.  And  in  that  case,  the  court  held  the  warrant 
good  imd  legaK        '  *  .. 

In  the  caseof  Rejr  v.  Earbury,  M.  1 G.  2. 1 YS3,  who  wak 
arrested  and  committed  by  warrant  from  a  secretary  of 
state  ;  and  hi«  papers  seizfed,  which  he  applied  to  have  re- 
stored :  Lord  ilardwicke  held  that  they  could  not  be  ,r^- 
storedi  in  asumrriary  way,  on  motion.  Tlie  warrant  there 
was  **to  search  for  the  papers  and  to  bring  the  author  be* 
*•  fore  the  secretary  of  state." 

The  statute  Of  i  £.3.  enacts,  "for  the  better  keeping, 
'<  and  maintenance  of  the  peace,*  good  men  and  la^yful 
"  Bbalt  in  every  county  be  assigned  to  ktep  the  pfeace.** 
So,  4£.3i<r.a.  .        . 

The  iSE.  3.  siat.  2,  e.  ft.  is  the  first  statute  that  gireff  r    ij^j^  1 
the  judicature  of  bearing  and   determining,    34  I!.  3.  V  v.  gtit  l. 
L  y  eiilaiiges  their  powers.     The  «  Ed.  5.  r,  4.  {  calh  t  a.m.  i.  and 
them   by  the   express  mnie ' of  **  justices  of  pcace/*^  lUL  9.  c  1. 
Tbehr  <a;>mmission  imfiowe^  them  to  keep  the  pcabe^ 
and  also  contain^  a  distinct  clause  "  to  hear  and  deter- 
.^niitte." 
.  Therefore,  the  old  conservators  of  the  peace  still  remain  : 
tbej  have  also  power  t6  bear  and 'determine  as  justices^ 
Itiey'ane.wai^tiaofthe  peEice'too,by  their  commission, 
as  well  as  by  common  law :  and  they  may  likewise  by 
Ibe  common  law,  without  any  special  commission  or  war* 
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176tf.      rant,  one  force  to  soppresi  rthtX^,  For  which  la^t  a&ser* 

rt  al/  The  statute  of  T  J^c.  1.  €.  5.  (about  pleading  the  gen^idl 

Y.         ]8sue,)ineans  to  protect  all  tbataCt  as  couaenrators  or  war- 
I.BMH*     ^^08  or  justice'*  of  thepeac^^  aa  Well  aa  those  that  act  un- 
der special  commiwopfs. 

The  act  oi'  2  PA.  ^  JIf.  c,'  18.  (relating  to  corporation- 
justices)  calls  them  "  commissioners  for  the  conservation 
**  of  the  peace."  Juttice  of  peace  is  not  a  strict  technical 
name :  they  niay  be  called  custodes  pacts.  In  2  RoU  Ahr. 
05.  title.  Justices  de  peachy  it  is  said,  "  that  an  indictment 
^'  taken  before  them,  naming  theio  cusiodespacis^T^xA^  not 
•*  ^i/5fic«  of  the  peace  (as  the  statute  names  them)  is  a 
^  '  ••  good  indictment :  for,  it  is  all  one."    It  is  not  material 

how  the  appointment  is  made.  The  statutes  mean  to  in- 
clude all  conservators  of  the  peace  :  they  may  all  \\o^ 
plead  the  general  issue,  and  give  the  special  matter  lu  evi- 
dence. The  act  of  7  J.  1.  c.  5.  does  not  indeed  extend  to 
any  justices  sitting  in  sewo/u:  it  only  extends  to  them  id 
their  siwg/e jurisdiction. 

The  statute  bf  1 1 H.  6.  c.  6.  *'  that  suits  and  processes 
••  before  justices  of  the  peace  shall  not  be  discontinued 
**  by  new  commissioners,"  is  no  exception  to  this  rule: 
neither  is  2  U.  5.  stat.  1.  £.  4.  §  9.  *'  that  justicfib 
*'  of  the  peace  of  the  quorum  shall  be  resiant  in  their 
*^  siiire;  (except  lords  named  in  the  commission,  &c, 
«  &c.") 

Acts  of  parliament  shall  be  taken  with  latitude^  and  ar- 
tended  to  cases  within  the  same  reason  and  calling  for  the 
same  remedy.  Plowd,  3iid.  Ld.  Zoadis  case.  Co.  Litt. 
24.  A.  10  Co.  101.  b.  Bemfagt's  case.  Phwd,  147. 
Iston  T.  Studd.  Flowd.  36.  Piatt  v.  the  Shenfs  of  Lon- 
don.  liro.  Parliament  20.  WentwortKs  Office  af'Es^futofs 
67.  Sir  r.  Jones  62.  Plummet  v.  WldtdicoL 
C  17^^  J  The  rule  about  *' several  particulars  of  an  infi^riorm- 
'*  ture  being  enumerated,  excluding  those  that  are  ol  a 
**  higher  nature  and  not  enumerated,"  will  not  hold  here. 
This  act  is  tiot  dune  us  a  AigAer  officer  ;  but  only  as  a 
Jasticeof  peace*  The  Bishop  of  Nornkli  being  named  ex- 
tended to  all  bishops :  so  the  warden  of  the  Fleet  being 
named,  extends  to  all  gaolers*  In  Moore  845.  Phelps  v. 
Witidicombt^  it  was  resolved  "  that  a  deputy  constable  may 
••  by  the  equity  of  the  statute  of  7  J.  1.  c.  5,  plead  the 
**  eeneral  issue.*'  ' 

rersons  acting  for  preservation  of  the  public  peace 
ought  to  be  protected :  and  these  old  conservators  of  it 
are  more  reasonably  intitled  to  protection,  than  oilier  pr- 
ions are.  \   '   .       * 

Second  point— If  the  special  matter  may  be  given  in  evi 
^nce«  then  the  question  y^itl  be  /'  whether  this  inatte 
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••  to  ^justification'  ^„„„ 

It  is  orbjected,  **  thwt  the  wtirraAt  i§W  ltgali$xA  that  it    "^^^T 
•**  wzs  ill  executed.**  -      ' 

1st.  As  !o  the  tcatrifiu  il«^-^No  such  action  hiBs 
tver  been  brought  upon  these  warrants,  by  persons  appre- 
hended by  virtuedf  them  :or»  at  leitst,  there  is  none  upon 
record. 

It  is  said/'  thlit  this  warrdnt  is  too  exiemvt  in  the  de- 
**  scription  of  the  person  :  And  that  it  has  been*  afriued." 

Answer— The  poutr  is  vot  itte^l:  and  the  abuse  of  it  iK 
no  objection  to  the  warrant  itself.  Such  warrants  are 
agreeable  to  long  practice  and  usage. 

Whatever  the  present  determination  may  be,  in  point 
of  law,  it  wili  be  in  the  bneast  of  the  legislature  to  set  it 
right. 

In  the  Betcdleu  case,  reported  1  Feere  Williams  ft07.  ^^      ••a>^ 
'(Regiua  v.  Baliivos,  t^c.  of  Berrdky)  a  construction  of  an^'^^  /^^* 
act  of  parliament  contrary  to  the  wordtof  it  was  •H^>^* y^'^^^/j  ^ 
ed,  founded  upon  only  seven  years  practice.    In  Comberb.  ^j   ^^^  ^ 
S42.  Tht  India  Company  v.  SA-iwwi?r-»-'where  the  warrant  ^^'^i^^^eSg^t 
was  gttinted   before  any  xleti^^Jt ;   HoU  said^  •'  that  Ti^Q^j^^^r 
••  the  practice  having  been,  in  case  of  taxes,  lo  grant       *^/^^^JS^ 
•*  a  conditioiial  warrant  to  distrahi,  communis  error  facity^^^T^^^C^^ry 
^  JUS.*'  ^^^^^^ 

-  The  pow«r  of  justices  of  peace  **  to  commit  before  in- 
**  dictment,"  stands  supported  only  l)y  practice  and  usage. 
in  6  Mod.  178.  Regtna  y.  Tracy ^  Uok  Ch.  J.  sajrs,  for-  r  j  j^Q  T 
nierly,  none  **  could  he  taken  up  for  a  misdenieanor,  till 
*•  indictment  found :  but  now  the  practice  all  over 
*•  'England  is  otherwise/*  And  per  /ift/e,  '^  that  pi^ctiee 
"  IS  become  a  law."  So  likewise  has' usage  «and  practice 
estabtished  ac-^ciamsj^uo  minus^  new  trials,  Ice. 

The  greatest  j^iifges  have  bailed  persons  taken  up  upon 
ttiese  warrttnts ;  and  they  Have  not  been  otgected  •  to,  by 
either  court9,'or  counsel  of  the  gj^atest  eminence :  where- 
as, if  jbliey  were  tiot  legal;  the  persons  appqrehended  upon 
theru  oujrht  to  have  been  discbars;«ed.  For  which  he 
cited,  1  Halt*s  Hist.  P.  C,  5t8i  The  court  will  not 
make  orders  upon  iOegai  w^al-rant»:  cotisequently,  they 
saw  no  objection  to  them:  Eten  the  greatest  friend(»  to 
the  revolcitioft  have  not  objected  to  Uiese  warrants. 
From  whence,  it  must  be  infefred^  that  no  objection  lies 
against  thenx  « 

On 6  Julj/lOAl,  in  the  case. of  Sir  John  Elliot^  t^c. 
The  House  of  Commons  resotved,  that  it  iras  a-  preach  of 
)privile^e :  but  they  did  not  vote  it  Wego/: 

Lord Hardtdcke,  in  Earburys  case,  only  said'*  he  wouki 
*  not  then  determine  if^ 

'   Iq  treason,  ft  wilt  scafce  be  objected  to ;  nor  'xbfehmfs 
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170S,  1*1  MiM  Blandys  cnse,  her  bureau  was  broken  cgpen; 

Mb  NET      *^*^  ^^^  papers  seized  ;  and  given  in  evidence. 
^  1^1/  intdtecent  prints  or  books  may  be  seized  by  «i  inagistvate : 

y;  *  and  they  ofteti  have  been  so, 
i»EA€te  Evidence  taken  from  felons  or  other  criminals  may 
be  produced  against  them ;  thoi^gh  a  criminal  shall  not  be 
4ompeihdXo  produce  such  evidence ^gat»<^A/m5^/I 
'.Iii$  safe*  **ttet  this- warrant  is  illegal,  because  it  is 
^  gimtn^ttb  take  up  the  author,  printer,  or  publishei/' 
But  it  is  legal  to  issue  and  execute  a  warrant  against  a 
person  unknown^  but  only  described.  Indeed  the  magis* 
tmte  issfies  H,  sftid  A\e  officer  must  execute  it,  at  their 
pcriL  And  though  the  warrant  includes  seizing  the 
papififyeVthatyMot  it  4iaB  not  been  executed :  and  (he 
bareintortioil  or  it  eball  not  affect  the  officer  who  executed 
the  other  part  df  the  warrant. 

The  facts  are  these— A  warrant  was  directed  to  four 
neiseiigers  ^d^mifgton;  one  of  them,  is  informed  "  that 
C   ^7^7    3  Leojch  waa  ^  the  printer :  and  that  the  reputed  author  wa^ 
•^  "  frequently  at  Leach's  house.'*    The  other  three  act  pn 

ibis  int<nnnation^^.  And . this  ioformuiion  was  nt^t  ground- 
leu  :  for,  they  found  a  sheet  of  another  number,  wet  and 
just  printed.  They  take  him  up^  and  carry  hira  to  Lord 
/b/^iX'^ office;  who  was  not  then  at  leisure  to  Examine 
him :  but  when  be  did  examine  him  (four  days  after,) 
be  diacbarged  faim..  Here  wtu  probable  cause  for  takmg 
hiia  QfDu 

A  justice  of  peace  having  jurisdiction,  may  grant  a  pro- 
per warrant  on  probate  cause:  and  ministerial  officers 
(constables,  &e.)  wte  not  to  be  affected  by  the  illegalVty  of 
the  warrant,  in  other  paru  of  it.  This  warrant  was  execu*^ 
ted  boBesUy»and  upon  a  probable  cause. 

{Third   point— -The    plaintiff's  action   h   $ttffieieiAljr* 
barred  by.  ^4  G.  S.,r;  44.  for  want  of  observing  the' 
terms  required  by  it.    They  neither  proved  tiotice,  as  Ae 
third  section  requires;  nor  made  the  Je^^Tt^l  required  by 
tbe  sixth  section.  •  ■  [  \ 

^Tbectefeodaots  ba\'e  acted  in  ofbedienre  fx)  the  warrant 
ofiainagmtratBV^i^is^jusDioeof  peace  within  tbe  mea^^* 
log  of  thia  a^i  and  by  bis  order^'  and  in  hia  aid.  ' ; 

'Ii'lie  only ' doubt v^ is,!*'  whether  the  action. is  broUj^t*^ 
**  for  any  thing,  done  in  obedience  to  the  warrant;  or 
«  not"     .     .':.-.-  ;--•  :  "      •  ••    'f 

The  defendants.^  have*  Obeyed  it  to  the  b^stof  ti^eU 
,  poiwer«,  o     ]  \  \:  ■  j  ' ,  ••    .  .  -^       •  -''  v 

:  HpW6vey,ver.stheyJMve-  acted  under  cofcwr  of  tbe  ^*t^x^ 
ra^t^  mdtningito^obejr^iti  they  nre  not  anWeral^e^ alA 
though  they  may  have  enied  in  the>  execution' pfi^* 
Tii^r&i^  ptoleeted  by  this  act,  if'th<Hrhkv^  acted  hdni 
fii^i.imfht^MEhi  tb&.nmiapttf  ^d  the-  eisfecutlou  be  il«"' 
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Itgal    Tliey  are  pot  to  judge  of  ar^upus  .poii>(»  of  U*r :      1765* 
the  statute  means  to  protect  them  from  it^  *    u^^MXt- 

2dly.  The  previous  step  t9  bnpgiog  thmacstioD  was  aot       etalT 
taken ;  viz,  the  demanding  a  perusal  aod  copy  of  the  war*         v. 
rant,  and  shewing  a  refusal  .<^,it.  LaaCA. 

If  there  was  a  fault,  or  negligenoe^  or  mistake  in  tbis 
proceediog,  the  fault  was.  iu  the  JDnagiat»te:  there  ipas 
none  t/«  the  officer  who  executed  it  And  the  requisite 
steps  have  not  been  takeiiy  in  ordpr  to  maintain  the 
suits. 

Therefore  the  plaintiff  is  barred  of  this  fiction. 
Mr.    Dumiiugj,  conirorr^fyx  Mr-  Z#€4cA,  ;the   plaintiff  |^    1738   3 
below,  .,     •. 

The  first  question  is/'  wbetber  tbi»  be  a  case  with« 
'*  in  24  (?,  2.  c*  44:'V  which  quetition  will  involve  the 
question ''  whether  it  be  within  the  acts  of  7  •/•  I.  c.  5.  or. 
«  2.1  J.  1-  c.  12:* 

All  t^e^  statutes,  being  in |Mirj  mi^crut,  must  receive 
Ihc  sizii}e^9n8truction{  and  tbey  are  all  unapplicable  to 
the  present  case* 

He  tUtu  made  three  sub-divisions  of  his  first  qua- 
tiou :  viz. 

Is^  Whether  Lord  Halifax^  being  secretaryof  sta  te,  is 
aconservator  or  justice  ot  peace  withm  the  true  intent 
and  meaning  of  the  act  of  24  G*  2.  c*  44. 

2dly.  Wbether  the  defendants  are  constables,  bead* 
boroughs,  or  officers,  &c.  within  the  intent  and  meaning 
*of  that  act. .       ,       . 

3dly.  \Vfjether  tbif  action  b^  brought  aQd  properly  pur- 
suecl  within  the  true  intent  and  meaning  of  it ;  and  for  a 
matter  done  iu  obedience  to  the  warrant. 

First  point—Lord. //<//j/Jijr  isnpt  ^jusiice  of  peace  within 
514  (7. 2.  j^e  i>  not  so  by  comttmiion :  he  is  not  sp,  as  inci^ 
i^ht  to  hU  qffice^,  ek\iei  of  secretary  of  state,  or  of  privy 
counsel  lor* 

/But  it  has  been  satd  **  he  is  a  ams^rvator  of  the  peace  s 
'''  and  therefore  within  the  meaning  of  theact.*^ 

I  deny  the  principle,  and  also  the  conclusion.  I  admit 
tlie^cfuie  oi.Rqx  v..  Kendul  and  Roe;  though  theTeasons  of- 
it^o  not  appear;  but  iitiu^mit  to  the  authority  of  it,  that 
*\  a.  secretary  of  state  hs^s  a  power  to  commit  for  high 
'•' treaspu.*' 

fteVjeant  Hawkins's  reasons  do  not  support  his  assertion ; 
af4](^P"y  ^b^^  a  secretary  of  state  is  d^conarvator  of  the 
peace,  Ije  has  only  a  power  of  committing  for  hightxta* " 
i^^f  as  conservators  of  tlie  peace  bad  in  o^Atr  cases:  and 
Keiicufl  and  RqeU  casQ. csuries  it  np  further.  The  court 
never  meant  to  resolve  any  thing  further. 

v^U  tEe  crpwp^writers  are  $ilent  on  this  subject  of  a 
sccreury  of state^liavin^i^is juoBdictioQ*    Noaeof tbam  *• 
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l7fS3i      ^^^^  ^^^^  ^^^^  ^  secrelaiy  of  state  is  a  ttmserv^tnr  of  the 
M«|i£T     i^^^^*     Staandford^  Fiiat'^Herbirt^  hambard^  ^e*  9ay  no 
efal/      Mch  thing-  v    .. 

y^  *  La»i6ar J  gives  the  //«/  of  those  oflficerswho'arccon* 

i.iiA'CK.  B^rvators  of  the  peace :  but  fclicre  »  no  jiaeotion  tbcreio,  of 
•  y.  Lib,  1.  secretaries  of  state.  Seirjeant  f  Hawkins  copies  thes^me 
c.  s.  list,  without  adding  secf^taries  of  sts^te. 

+  Lib.  2.  e.  8.      There  is  no  proof  or  pretence  that  the  conservatorship 
••  ^'  of  the  peace  is  ijicident  to  their,  o^ce :  nort  is  therie  any  usage, 

to  support  such  anotion.  Their  daim  of  a  power  to  grant 
such  u'arran(£  as  the  present  one  is  not  pietended  to  be 
older  than  the  rtvolutiorh 

If  they  were  justices  of  the  peace  or  ccnflerTatofs  of  the 
peace»  they  would  h^iouttd  tQ  execute  the  poil^eFs  giv^o 
to  justices,  or  rt^iding  in  constables;  and  they . would  b^ 
subject  to  the  control  of  this,  coiirt. 

The  offices  are  diifereot  in  creation,  Qoofltitutitm^  tod 
execution.  .  ,  *  :        ♦     . 

%  The  very  language  of  the  warrant  shews  that  the  secret 

tary  of  state  di^l  not  bonsider  biraseif  aaa  jostioe^  coottiri^ 
vator^  or  constable.  •',■;'.' 

This  statute  is  wA  to  be  exiendedhtyooLd  the  letter  of  il; 
\  it  is  not  within  the  maxims  or  feasons  of  extension  of  acta 

of  parliament 

It  is  necessary  to.  consider  the  former  staiu^s  of  7  X  U 
c»  d*andai  J.  I.e.  12.:  (bothjof  which  he  jahearsed  and 
observed  upon.)     >'  .  j    ; 

In  these,  there  is  no  mention  of  secretaries  of  rtate : 
nor  is  there  ai^  reason  to  add  othcn  not  tlicfe  enumera- 
ted ;  the  rather,  as  the  ennmeratioa  begins  withpem/ds 
inferior  to  secretaries  of  state.  Neither  is  tfaere  any 
ground  to  imagine  that  the  legislature  titlendni  to  itiolud^ 
secretaries  of  state  within  their  provision :  tbe  preamU^ 
shews  rather  the  contrary.  The  line  drawn  beiwee|i 
those  enumerated  and  those  omitted,  shews  tho  same 
thing.  Th^  persons  intended  to  hep rotected,  pfe  penpnft 
bound  to  act,  and  acting .  for  tbe  public  good,  withmtt  rcr 
^  90rd;  not  great  officers  with  great  salaries^  who  are  not 

lawyers  and  are  not  bound  to  act. 

riyfib  1  ^^^  persons  introduced  by  the  second  act  (dfaordi  war- 
'  J  dens,  sworn-men,  overseers,^  &c.)  are  persons  withia  the 
mischief  of  the  fonner :  yet  even  they  were  not  viriMUy:ix^ 
pluded  in  the  former,  and  ate  th^efore  particularly  nsutied 
in  the  latter. 

This  tatter  explanatdry  act  omits,  nevertheless^  to  name 
secretaries  of  state«  But  constables  are  within  the  leUen 
and  it  extends  to  no  others.  Ami  he  referred  to  4 /fof. 
174,  and  tbe  two  marginal  notes  there;  ;ozie  oa  1 J^  6  5; 
Vid  the  other,  on  21  J.  c.  12.  .    i^.  ;«  * 

low  1  ^  which  {«ej||ii998  be  ^gaed  Uiat  iiiPSB  «ptl  of 
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Jaci  1.  &re  not  to  be  extended  beyond  the  letter:  aod  if  ],76d# 
they  were,  yet  there  i3  no  reafton  to  ^t^nd  tbem  to  j^oisrsT 
secretaries  of  state^  as  noi  being  within  the  same  incon*  ^i  ^\j 
vefiience.  v. 

No  more  reason  is  there  to  extend  that  of  24  G.  a.  «•  44t     i^^ACg. 
ijTthe  legislature  bad  so  intended,  they  would  «9< /taw 
cofifined  it  to  justices  of  the  peace,  &  species  of  magistratea 
well  -known  and  understood  in  our  law. 

So  much  for  the  noble  lard. 

As  to  the  MESSENGERS— l%ey  do  not  fall  within  thcfi««>n*y' 
words  or  meaning  of  the  act  of  7  J*  1*  c.  6.  Which  is  con* 
fined  to  officers^  who  are  pei-sons  known  in  our  l^iw,  and 
bound  to  execute  the  warrant  of  a  justice  of  peace;  an 
office  of  burthen,  not  of  profit;  and  incapable  to  distior 
guisb  the  precise  limits  ot  a  jurisdiction. 

This  is  in  no  re^vect  the  case  of  ^Ae  kiiig\  mesgengers  in 
ordixiary  \  who  are  persons  unknamn  in  our  law,  and  tner€ 
volunteers  in  executing  warrants  of  justices. 
-  I'be  words  *'  other  qficers,  Sfe'\  mean  bdrsbolders,  &c« 
oflKoers  of  the  same  sort  as  constables  and  tythingmen  : 
not  king's  messengers :  these  persons  can  not^  be  consi- 
dered as  aiding  and  as»stuig  the  constables.  The  war- 
nmt  and  the  fact  are  quite  the  reiverse :  the  coDotables 
are  directed  to  assist  M<-m.  They  do  not  act  under  tha 
oommaad  of  a  jastice  of  peace,  or  in  his  dssistance. 

This  warrant  is  not  under  the  hand  and  seal  of  a  justice 
of  peace.  Therefore  the  act  does  not  protect  the  delcur 
daiita. 

Nor  is  the  act  dooe  in  obediehcc  (v  this  ttnrrant*  r  ,-/*,    ^ 
The  warrant  was"  to  apprehend  tbe  autlior,  printer, or  L  .*J"*    J 
•*  publisher:"  but  they  have  executed  it  upon  a  person  ^^*^' 
who  was  not  the  author,  prii!lter»  or  publisher.     Con- 
sequently,, as  they  have  not  acted  under  it,  they  can  not  be 
protected  6;^  it« 

It  is  said,  <*.  that  a  description  is  equivalent  to  naming  the 
^'  jsersonB.;  and  that  l^ere  is  a  sufficient  description.*' 

But  the  description  of  an  qfeoce  is  no  description  of  tl^e 
person  off'endifig :  and  this  is  only  a  desoription  of  th^ 

4}ff€HCe. 

Tb^  obedience  fy)  the  tra^rffri^  is  the  r9i/J//^of^ha  pro- [sWils.2«o. 
tectioa  whwh  tbe  act  gives  to  the  officer*  Therefore,  the  post  1766  J 
coivditicMi  failrog,  the  protection  does  not  take  pl^ee. 

tier^  is;ro  probuMe  cause,  nor  any  reaaen  for  justifyuag 
the  officer  under  a  probable  cau&e.  It  is  not  like  tlie  cases 
ef spprebending/fai^r«or/ii/oi9«.  Here  isonly  injGbrmation 
from  ooe  of 'their  own  body,  **  that  the  author  of  the 
♦*  paperhad  been  seen  going  into  Leach's  house,  land  that 
^  Xe^Awas  the  printer  of  tbe  compoaition  in  g/en^nl;^ 
not  of  this  particular  paper. 

j|04  t(|0iigti  iifeitbettiiii.beai?ay-infrwaUo*w»w 
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1765.      9t\{true;  Dor  would  the  consequence  follow,  if  it  hnd  been 

HONEY      ^^^^'f  yet  they  thereupon  arrest  and  imprison  ^n  umocetU 

^  j^l^»      man.    'f  berefore  these  mc?n  tht  mselves  are  to  answer  for 

y^  *       doing  thifi :  not  the  pei^son  who  issued  the  warrant.    The 

lEACH.     warrant  did  not  cdmmand  nor  authorize  them  to  do  what 

•Or  Dawnoa    ^^^7  ^^^^  done.    It  is  necessary  for  thera   to  shew  an 

?u.  acting  in  obeditnce  to  the  ttarroMt:  otherwise  they  are  tioi 

3Wil«.  SIT]  within  the  protection  of  the  act.     In  proofof  which,  he 
cited  two  cases ;  oTie,  by  the  name  oi*La7rson  v.  Clark  ; 
and  the  other,  a  xVora/tcA-case,  where  a  bailift'had  execu 
ted  the  warrantout  of.the  proper  jurisdiction.     (V.  post 
1810.) 

Upon  these  authorities,  upon  the  reason  of  the  thing, 
flOd  upon  the  words  of  the  act,  the  officer  is  «o^  iutitled 
to  the  prote<tion  of  the  act;  nor  needs  the  justice  hi 
made  a  party,  but  where  the  officer  acts  in  obedience 
to  the  warrant :  acting  under  colour  of  it  only,  is  not  suf* 
ficient. 

Besides,  the  party  apprehended  was  not  carried  before 
Lord  Halifax,  or  dealt  mth  according  to  law.  Surely^ 
this  was  tne  act  of  the  o^ccr;  not  of  the  person  who 
[  1762  3  signed  th®  vrarrant.  And  no  reason  is  given,  stated,  pre- 
tended, or  even  existed,  xshy  this  matter  was  so  transacted. 
Therefore  thefe  was  no  probable  cause  or  reason  where- 
upon to  ground  a  justification  of  this  cheir  conduct. 

So  that  even  allowing  the  secretary  of  state  to  be  a  jus- 
tice of  peace,  and  the  officers  to  be  constables ;  yet  the  ac- 
tion lies  against  the  plaintiifs  in  error,  who  have  acted  in 
this  unjustifiable  manner.' 

It  appears  therefore,  that  even  if  they  had  had  a  de- 
fence upon  the  merits,  they  have  not  properly  pleaded  it. 
However,  in  fact  they  had  no  defence  upon  the  snerit^j: 
the  plaintiff  Leach  was  neither  author,  printer,  nor  pub- 
lisher of  the  paper;  nor  at  all  within  the  description  of 
the  warrant. 

But  the  warrant  itself  is  illegal.    It  is  against  the 

author,  printer,  and  publisher  of  the  paper,  generally, 

without  naming  or  describing  them ;  and  not  founded  od 

any  charge  upon  oath:  it  is  also,  *•  to  seize  bis  papei^}** 

*  that  is,  ail  his  papers. 

No  justice  of  peace  has  power  to  issue  such  a  warrant. 
Therefore  Lord  Halifax  could  not  do  it  as  s,  justice  of 
peace.  Nor  is  there  any  pretence  of  usage  to  support  sucti 
a  claim  of  doing'  it  as  secretary  of  state,  further  back  tham 
the  revolution. 

It  lies  upon  them,  to  prove  their  claim,  and  to  s/icw  their 
authority. 

'  The  PRACTICE  of  a  partienUtr  magistrate  cznnoi  con^ 
troul  the  law.  Communis  error  i«  not,  in  this  case,^  aufi* 
ficient  to  make  law.    It  is  the  duty,  ^^  ^^  ^  thei^ie^ 
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doubtless,  the  inclination  of  the  court,  to  stop  the  mischief^      176.5. 
as  soon  as  it  is  con^plained  of  to  them.  monet 

If  **  author,  pnw^er,  and  publnhevy'  without  naming  any       ^i  ^j  • 
particular  person,  be  sufficient  in  such  a  warrant  as  this  ^^ 

18,  it  woula  be  equally  so,  to  issue  a  warrant  generally,  ^e  vch. 
"  to  take  up  the  robber  or  murderer  of  such  a  one."  This 
is  no  description  of  the  person;  but  only  oi t\\Q  oj^ence : 
it  is  making  ^^e  officer  to  be  judge  of  the  matter,  iu  the 
place  of  the  pc  rson  who  issues  the  warrant.  Such  a  power 
would  be  extremely  mischievous,  and  might  be  produc- 
tive of  great  oppression. 

To  ransack  private  studies  in  order  to  searcA  for  evi-t 
dence,  and  even  without  a  previous  charge  on  oath,  is  con- 
trary to  naturaljmtice,  as  well  as  to  the  liberty  of  the  sub* 
jectiaud  it  is  as  iise/esA  as  it  is  cruel,  in  the  case  oUibels; 
because  it  is  the p<^6//ca^/o/i  only  that  makes  the  cnwie  of  L  ^763  J 
a  libel. 

To  search  a  man*s  private  papers  ad  libitum,  and  even 
xvhhout  accHsatiott,  is  an  infringement  of  ihe  natural  rights 
of  mankind.  And  thin  is  a  warrant "  to  seize  a ll  a  mans 
•*  /)tfners,"withont  any  particular  relation  even  to  the  crime 
they  would  suppose  him  chargeable  with. 

No  case  ol  this  sort  has  ever  undergone^!/ AWa/  discus* 
sion  and  determination.  A  nd  as  the  court  does  not  inter-* 
pose  in  cases  not  objected  to,  no  arguments  can  be 
(hawn  from  such  as  passed  sub  silentio,  or  were  never 
objected  to. 

Ail  the  writers  upon  the  crown-law  say,'*  that  there 
"  must  be  an  accusation  ;  that  llie person  to  be  apprehen-  ; 

•*  ded  inust  be  named;  and  that  the  officer  is  not  to  be  left 
"to  arrest  who  he  thinks  fit''  For  which,  he  vouched 
Hales  Hist.  P.  C  1st  part,  page  580 and  58().  and  llaw^ 
kirns  P.  C  book  ?. c.  13. §  10.  pages  81  anil  82. 

HeteM  is  lei t  to  the  officer,io  take  up  any  person  whom 
he  himself  suspects. 

Lord  CI).  J.  Scroggs  was  impeached  for  issuing  such  war- 
rants as  this  is. 

Therefore  be  prayed  judgment  for  the  defendant  in 
error. 

Mr.  Solicitor  General  DeG;ey,  in  reply,'on  behalf  of  the 
pl^intiiia in  error. 

A  SKCRKTARY  OF  STATK  is  an  officerbi/preicription;Bnd 
his  office  must  be  an  ancient  as  the  office  of  the  person  ta 
irAow  he  is  secretary :  for,  he  is  and  always  hr^stieenan 
officer  nfcessary  to  the  crown ;  and  the  constitution  always 
required  the  support  of  thisoflice.  And  as  his  power  to 
commit  for  treason  depends  wpon prescriptive  right  and  the 
nature  of  his  office;  so  likewise  it  does  in  ail  ca»es  of  pi^e* 
serving  the  public  peace^ 

In  the  case  of  Kendal  and  Roe,  the  power,  in  treason. 

Vol.  hi.  I  i 
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1765,      waji  acknowledged.    In  Darhy^c;\9^,  it  was  recognized, 

MONFY     'tt /*^/<'wy.    In  Eurburyt  case,  (where  the  warrant  was 

et  al '       general,  as  this  is,)  he  wa*  continued  on  bis  recognizance. 

A  secretary  of  state  has  these  poweri*,  upon  the  founda- 

'  tion  of  prescript  ion  t  not  mi  our  law-books:  and  he  has, 

C'.^f^t  *1  ^q"^''y»  the  poteer  in  him:  whether  he  does  or  docs  not 
WO*    J  ^^^^^  j^  ^^  j^^  j^j^j  common  instances.    I  suppose  he  is  a9 
,  compellable  to  act,  as  a  conservator  of  the  peace  formerly 

was,  h^ore  the  acts  of  parliament  ivbich  giye  power  to  jws- 
tices  of  peace. 

CHARTER'justicescan  scarce  be  called  camm?s9ion-justi- 
ces :  and  yet  these  statutes  extend  to  them. 

A  "  JUSTICE  of  the  peace,"  means  a  conservator,  a  war- 
dm  of  the  peace.  Therefbre  there  was  no  need  to  name 
secretaries  of  state  ^  in  the  acts  of  parliament :  they  were  in- 
cluded, tt^iMoti^  naming  them  particularly. 

The  marginal  note  in  Lord  Coke  is  no  authority.  How- 
ever these  officers  are  named  in  the  text,  **  and  certain 
"  others  bis  majesty's  officers." 

This  action  is  brought  for  what  was  done  in  obedience  to 
the  warrant ;  which  the  officer  was  obliged  to  execute,  in 
the  best  manner  he  could.  ^ 

If  there  is  cny  fault,  it  is  in  the  marristrate :  he  should 
have  described  the  oftender  with  greater  certainly.  If  the 
executing  officer  acts  to  the  beitvfbis  abiliig;  he  is  jus- 
tified, and  acts^t^i  obedience  to  his  warrant. 

Here  the  officers  rf/rf. 50 ;  they  were  reasonably  satisfied, 
••  that  Leach  teas  the  printer."  And  on  search,  this 
probable  cause  was  increased  to  a  higher  (Vgree  :  for,  they 
I'ound  another  fresh  sheet  of  the  same  work,  just  printed 
off,  and  wet.  They  detained  him  on  odcasinn  of  his  being 
to  be  carried  before  Lord  Halifax,  to  be  examined.  The 
officert  had  nothing  to  do  with  his  examination :  that  was 
the  aflair  of  Lord  Hnlifax;  and  if  he  discharged  the  per- 
•  sons  apprehended  and  brought  before  him  ac/l/zoiff  exami- 
nation, it  was  the  better  tor  then). 

In  F^anghanWl.  Stiles  \\  Sir  Richard  Coxe  and  others -^^ 
it  was  determined,  that  the  di^t'i^n.lants  should  liave  tlie 
hcncfitofthe  act;  because  they  acted  by  colour  of  iht 
wai-rant. 

As  to  the  WARRANT  itficlP— it  is  objectofl,  *•  that  there 
••  is  no  charge  upon  oath."  But  there  was  no  occasion,  he 
said,  for  it :  and  to  that  pnrpo  e,  he  cited  the  Queen  r. 
:iSt-,  3.]  Darbf/  (v.  Fortescue  141.)  litx  v.  Earhun/,  Mich. 7  G.  S. 
and  I  Hate  H,  l\  C.  0&2.  where  it  is  laiti  down,  that  "  it 
*•  is  convenient,  though  not  abcays  hnci^sarf/  to  take  an  io- 
"  formation  upon  oath  of  the  person  tiikt  desires  the 
•*  warrant." 

It  is  objected  "  that  this  wari*ant  is' mtauthorixd  b^ 
^*  ttwy  length  vf  usage. 
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But  the  \X99ge^  as  here  stated,  i$  sufficient:  and  it  must      176 J. 
be  taken  tobe  coeval,  with  the  office.    The  bill  of  excep-     money 
tioDH  indeed  only  lakes  it  up  from  the  revolution ;  assertp-       et  al.' 
ing  that  it  has  been  soever  since l//a/  time:  but  the/ac/4         v. 
go  up  to  the  restoration;  and   none,  of  a  di^«re;i/^form    leach* 
were  produced,  prior  to  the  revolution. 

As  tx>  seiziug  paptn — It  is  difficult  indeed  to  draw  the 
exact  tine.    But  is  certainly  necessary,  in  some  degree : 
and  no  instance  is  pcpduced,  of  such  warrants  having^ 
ever  been  at^used  as  instruments  of  oppression. 

Heconoluded»  upon  the  whole^  that  the  plaintitf  had 
no  right  to  bring  bis  action* 

'Lord  Mansfikld-t-I suppose,  this  is  intended 
to  l>e  argued  agaiu.  However,  I  will  say  something,  at 
present,  upon  it. 

A  bin  of  exceptions  supposes  the  evidence  tru^;  and 
questions  the  compeieficy  ov propnetj/  of  it* 

*'  Whether  there  was  a  probable  came  or.  ground  of 
"  suspicion,"  was  a  matter  for  thejwry  to  determine :  th4it 
is  not  now  before  the  court.  So — ''  whuther  the  defendants 
"  detaine^l  the  plaiotill'anK/ire/isoiKiAfc  tune.*' 

But  if  it  had  been  found  to, have  been  a  reasonable 
tinie;  yet  it  would  be  no  justification  to  the  defendants; 
because  it  is  stated  '*  that. Mis  mnn  was  neither  author, 
"  printer,  or  publisher:"  and  i/' be  was  no/,  then  they 
have  taken  up  a  man  who  was  not  the  subject  of  the 
warrant. 

The  three  material  questions  are— 1st.  "  Whether  a  lit  Quetiioji. 
*'•  s'crttvry  o/Vi?^e  acting  as  a  conservator  of  the  peace  by 
'"  l\\%i  conwum  law,ris  to  be  construed  within  theUuiatesQi 
'*  Jfime%  the  First,  and  of  the  late  king." 

The  protection  of  the  officers,  //'they  have  acted   in^    ' 
obedience  to  the  warrant,  is  constquentiai^  in  case  a  secre- 
tary cf  state  t^  vvittiin  tliese  statutes. 

As  to  the  arrest  being  made  in  ohtdience  to  the  warrant,  o^  ChiettlQu. 
or  only  under  colour  of  it  and  without  authority  from  it— 
2Viis  question  depends  ujwn  the  comtruction  of  the  war-  r    ,    /-«  -i 
rant;  whether  it  must  not  be  construed  to  mean " «i/cA  L    *7oo  J 
*'  persons  as  are  under  a  violent  suspicion  of  being  guilty 
••  of  the  charge;"   (for  th^y  cannot  be  conclnsiteli/ coiim 
•    sidered  as  guilty,   till  ajler  trial  and  conviction,]     The 
warrant  itself  imports  only  suspicion ;  for,  it  says,—**  to  be 
**  brought  before  me,  and  examined,  and  dealt  with  ac- 
•*  cQrdmg  to  law:"  and  this  suspicion  must  eventually 
depend   upon  future  trial.     Therefore  the  warrant  does 
not  seem   o  me,  to  mean  conclusive  guilt;  but  only  vio- 
r   j.t:NT  susptcion.   If  the  person  apprehended  ^hould  be  tried 
.  and  acquitied/xt  would  shew"  that  he  was -not  guilty :" 
y.  yet  there  aiight  be  a  sufficient  cause  of  suspicion. 

JVIr.  Dunning  says,  very  rightiv,  that  "  to  bring  a  per-  [Aatc,  UCIt 

li2  "    .      -  J 
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1765.      "  ^^^  within  24  O.  «.    The  act  must  be  done  in  oAedi- 
MONEV     **  ^''^^^  "^^^  the  warrant.'* 

eial.'  The  last  point  i?,  "whether  this  general  warrant  be 

LEACH  "^  part  of  it  may  belaid  otit  of  tlie  case :  for,  as  to 

5J  Question.  ^^^^  relates  to  the  seizing  his  papers,  that  part  of- it  was 
never  executed;  and  thcreiore  it  is  out  of  the  case. 

It  is  not  material  to  determine,  "  whether  the  warrant 
•'  be  good  or  bad  ;**  except  in  the  event  of  the  case  being 
fopithin  7  J.  1.  but  not  mthin  24  G.  2. 

At  present — As  to  the  validity  of  the  warrant,  upon 
the  single  objection  of  the  incertainiy  of  the  person,  being 
neither  named  nor  deicribed*-The  tominon  law,  in  many 
cases,  gives  authority  to  arrest  without  warrant;  more 
^specially,  where  taken  in  the  very  act:  and  there  aire 
many  cases  where  particular  acts  of  parliament  have  given 
authority  to  apprelu^nd,  under  general  warrants;  as  in 
the  case  of  writs  of  assistance,  or  warrants  to  take  up 
loose,  idle  and  disorderly  people.  But  here  it  is  not 
contended,  that  tlie  common  law  gave  the  officer  autho- 
rity to  apprehend ;  nor  that  there  is  any  act  ofparliununt 
which  warrants  this  case. 

Therefore  it  mu^^t  stiild  upon  principles  of  common  law. 

It  is  not  fit,  that  the  receiving  or  judging  of  the  infor- 
mation should  be  left  to  the  discretion  of  the  officer.  The 
magistrate  ought  to  judge;  and  shouhl  give  certain 
directions  to  the  officer.  'J'his  is  so,  upon"  reason  and 
convenience. 

C17C7   1     T^®"^s  to  authorities-^  11  ale  and  all  others  hold  such 
J  an  uncertain  warrant  void:  and  tliere  is  no  case  or  book 
to  the  contrary. 

It  is  said,  **  that  the  usage  lias  been  so;  and  that 
"  many  such  have  been  issued,  since  the  revolution, 
"  down  to  this  time." 

But  a  usage,  to  ^row  into  law,  ought  to  be  a  oeneral 
usage,  contniitniter  tisitata  et  approbate;  and  which, 
,after  a  long  continuance,  it  would  be  mischievous  to 
overturn. 

This  is  only  the  usage  of  a  particular  office,  and  cotn 
,    trary  to  the  usage  of  all  ofA^r  justices  and  conservatore  of 
the  peace. 

There  is  the  /ew  reason  for  regarding  this  usage;  be- 
cause the  form  of  the  warrant  probably  took  its  rise  from 
a  positive  Statute ;  and  tlie  former  precedents  were  inad- 
vertently followed,  after  tliatlaw  was  expired.  , 
Mr.  Justice  Wilmot  declared,  that  he  bad  no 
doubt,  nor  ever  l«ad,  upon  these  warrants:  bethought 
them  illegal  and  void. 

Neither  had  the  two  other  judjices,  Mr.  Justice  Yates, 

^nd  Mr.  Justice  Aston,  any  doubt  (upon  this  hrst  arg^i- 

O    /  '    »/-       TOient)  oftlie  «/fega/iVy  of  them:  for, /to  dep-ee  q/' antiquity 
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^an  give  sanction  to  a  usa^e  bad  in  itself.  And  the^  1765. 
esteemed  this  usage  to  be. so.  They  were  clear  a»d*  money 
unanimous  in  opinion  "  that  tbife  \varrHttt  was  illegal  ^i  ^\  • 
*'  and  badr  v.  ' 

Lord  MAf<sFiEio — Let  it  stand  over,  for  further    l^^cu. 
argument. 

The  case  standing  in  the  paper,  on  JFriday  Sth  Nov. 
1765,  for  furthei  argumeut-«- 

Mr.  Yorke,  Attorney  Generak^  was  now  to  have  argued 
on  behalf  of  the  plaintiffs^  in  error;  and  begun  to  enter 
into  bis  argument:    but  when  he  came  to  mention  the 
two  cases  cited  by   Mr.  Dunning,   both  of  which  were 
determined  before  Lord  Man^dd,  upon  24  G.  2.  c.  44. 
One  of  them  at  Norwich^  summer  assiees,  1761 ;  {where 
damages  were  given;)  the  oth^r  ^  of  them,  on  a  warrant  *  Dawnon  or 
under  the  vagrant  act  of  17  G.-2.  (where  his  lordship  held  I-aw«m  v. 
"  that  tlie  defendant  ought  to  shaw  that  the  officer  bad  ^  *'^f" 
"  acted  in  obedience  to  the  warrant;"  and  he  did  so;)  bep'^j^gj'* 
seemed   to  intimate   that  this  objection  ''  of  their  not[SeciiWo 
**  having  done  so,  in  the  present  case,"  was  too  great  a  2  Bosan.  160.] 
difficulty  for  hijn  to  encounter;  and  therefore  rested  tbe'[[    1768    "J 
matter  where  it  was,  without  proceeding  any  further  in 
lirs  argument. 

Lord  Mansfield  remembered  both  these  cases; 
and  said,  hesliil  continued  of  the  same  opinion.  ^ 

Where  the  justice  can  not  be  liable,  the  officer  is  ^^^zciaL  9ll  ^ 
within  the  protection  of  the  act.     The  case  in  Middlesex^  a */•* 

concludes  exactly  to  the  present   case.     For,  here  the   ^c/CV^/^ 
warrant  is  to  take  up  the   auihor^prtnier^  or  publisher:  ^  <^7 y 

but  they  took  up  a  person  who  wiis  utiihtr  authw*^  minttr^ 
noT publisher:  so,  ^W  case  was  a  warrant  "  to  take  up  a 
••  disorderly  woman:'*  and  the  defendant  took  up  a 
woman  who  was  not  so. 

And  be  held  the  ^atne  opinion  now,  he  said,  as  he  di4t 
before,  in  the  cas^  at  Norwich,  \ 

This  makes  an  end  of  the  present  case:   for,  this  is  a 
previous  question  ;  and  the foundanon  of  the  defence  fails. 

The  consequence  is,,  that  the  judgment  must  be  af- 
firmed. 

The  other  judges  assenting, 

'J'ce  RCLii  of  the  couut  was 
**  that  the  juiigu^ent  be  allirmed/* 

JUDGMLNT  AFFJUH£D. 

BuLBROOK  vcr$iis^\n  Robekt  Goooeue  and  others.     [^  ^' '  ^^ 

nnniS  was  a  demurrer  to  an   action  of  trespass   for  Wafer  bailiff 
■^    breaking  and  entering  the  plaintilV's  cloj^e  called  the  of  the  river 
river  Tbame^;  and  taking  up,  breaking  and  destroying  his  '» ham<»cannot 
bucks  there  erected  and  placed  tor  the  catching  offish  ;^^|^y  •*^***°5 
and  taking  his  fish  out  of  the  bucks,  and  carrying  them  priUte* 
away,  and  converting  them  to  their  own  use.  fi«herj. 
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1765,  ^^^^  defendants,  in  their  pica,  alledge,  that  the  close  in 

BCLBhooK  Qu^s^'O"^  »**  P«*rt  of  the  river  Tfuxmes,  and  lies  between 
^^  Atawet  bridge,  and  the  bead  of  the  rirer;  and  that  the 

GOODCRE    <*ons^ervacy  of  that  part  of  the  river  is  iti  the  crown, 
and  others!  Then  they  alledge  that  the  office  of  water-bailitf  is  in  the 
*  gift  of  the  crown.  Then  they  set  forth  the  statute  of  1  Elit. 
c*  \1.  which  prohibits  the  taking  offish  but  only  with  the 
^  particular  nets  or  trarnels  therein  specified,  under  forfeiture 

[  j769  ]  of  a  pecuniary  Bunr),  and  of  the  fish  so  taken,  and  also  df  the 
•^  unlawful  engines.(o)  Then  they  shew  a  grant  froin  the 
crown  to  two  of  them,  of  the  office  of  water- bailiff. be- 
tween Siavtes  bridge  and  the  head  of  tlie  river.  They 
alledge  that  these  bocks  were  engines  for  catching  of  fish, 
other  than  tjie  nets  anH  tramels  allowed  by  the  said  act  of 
parliament;  and  were ii;t/«ir/M/ engines;  and  were  wrong* 
fully  and  unjustly  erected  there:  and  therefore  they  jus- 
tify the  taking*  up  the  bucks  and  throwing  the  fish  into 
the  river;  two  of  tliem,  as  ^ater-bailiff;  and  the  other 
two,  as  their  servants  and  by  their  command.(6) 

Theplainlifl*  in  his  replication  admits  the  conservacy 
to  be  in  thecrown:  and  that  the  office  of  water-bailiff  fs 
in  the  gift  of  the  crown;  atid  admits  the  act  of  1  Efiz. 
c  17.  as  stated  in  the  plea;  and  admits  the  grant  to  Sir 
Jtobett  Goodert  and  others:  but  profesfhg  that  the  bocks 
which  were  taken  away  by  the  defetidants,  were  not  unr 
lawful  engines :  for  replication,  he  says,  and  insists,  that 
all  offences  done  and  committed  by  unlawful  fishings  in 
the  said  river  TAn^ites,  hy  the  laws  and  statutes  of  this 
realm  ought  to  have  been  and  ought  to  be  in  due  and 
legal  manner  presenicd,  or  vifhrmqtion  concerning  such 
offences  ought  in  due  and  legal  manner  to  be  made  at  a 
COURT  of  conservacy,  or  other  cmU  having  sufficient  and 
competent  authority  in  that  behalf;  and  (here  ought  to 
have  been   and  ought  to  be  discussed,  tried  and  deter- 
mined, acfcording  to  the  laws  and  statutes  of  this  realtn, 
Then  he  avers.that  no  informal  •on,presentation,conviction, 
or  adjudication  whiitsoever  had  ever  been  made  before 
the  committing  this  trespass,  at  any  court  of  conservacy, 
or  other  court  com  erning  the  said  otfence  in  the  plea  mieur 
tioned.  Hq  concUnles  therefore,  that  the  defendants  com- 
mitted the  trespass  in  tlieir  own  vyrong;  and  prays  judgf 
fnent  against  them, 

•r  ■'  "      ■ '-'  '■        •      .      .■    .  ■        

(a)  Qw.  If  the  defendant  was  not  intitled  to  judgment 
ty  the  5tb  section  of  the  stat.  referred  to? 

(6)  The  defendants  seem  to  have  befn  justified  In  what 
they  did,  if  they  had  pleaded  the  stat.  30  G.  *2,  r.  21.  5.  5, 
(in  note  {d)  infra)  and  had  brought  the  case  within  that 
fitat. ;  whjdi,  if  they  acted  properly,  they  might  bcvg 
rfpne.  yid.  the  abpvesedt.  ofthcact,' 
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The  defendants  demur  generally,    To  which  there  is  a      176S. 
joinder  In  demurrer.  bulbuouk 

Mr.  Walker  argued  for  the  defendants.  y^ 

There  is  no  ohq  fact  ?u«;?e3ted,  but  a  matter  of  law;    oooderf:, 
nothing  that  we  could  tak^  issue  upon.  and  others! 

The  only  fact  alU'dged  in  our  justification,  and  not 
admitted  by  the  replication,  is  denied  by  prntfatation  onl\r. 

If  we  had  rejoined,  we  could  only  deny/Iicf5  sugj^ested: 
we  could  not  meddle  with  matter  of  law.  Here  they 
only  suggest  matter  of  law;  viz.  **  that  it  ou^/ft  to  have 
'*  been  presented/'  We  could  not,  by  a  rejoinder,  take 
isme  upon  that  matter  of  law. 

Lord  Mansfilld — The  point  lies  in  a  nut- r    1770  1 
«hell:  the  only  question  is  "  wlietht*r  they  could  seize  L  J 

"  the  nets  fc^/ore  conviction." 

Mr.  Walker — Wc  do  not  claim  the  for/elttircs:  we 
only  set  up  this  that  we  have  pleaded,  as  a  defence  or 
excuse  for  the  irespau. 

We  havfB  a  rii'Ur,  as  water-bailiff,  to  stop  and  prevent 
an  illegal  uuUance  contrary  to  the  act  of  parliament;  and 
to  remove  and  abate  this  private  nuisance:  (though  we 
have  a  right  a&o  to  proceed  subsequently  tor  the  penalty; 
%vhich  we  have  not  yet  done.) 

And  he  cited  several  ctises,  to  prove  that  the  party 
injured  may  remove  a  nuisance.  F,  N".  J3.  184,  185. 
iRo.Jbr.  (S6\.  Title  Di  tress.  Sir  Wiltiafti  Janei  tli. 
Janies  v.  HayvrarJ.  Cro.  Car.  "128.  lieynell  v.  Champer-' 
noon.  5  Co.  2  Part  101.  Penruddnck*s  Case,  9  Co.  57. 
WiViam  Aldred\  Case.  ^Satk.  4jS.  lirx  8^  liegiua  v, 
Wilcox,    And  ;3  Buld.  197.  Morrice  v.  liakrr  et  Ux. 

Where  the  injury  is  iiKreming^  the  party  injured  may 
stop  it ;  whether  the  nuisance  be  f^jihlic  or  private:  and  in 
private  nuisancer,  he  may  have  an  action  also  ibr  the 
mjury  already  sustained.  And  this  reasoning  is  appli- 
cable  to  the  present  case. 

N.  B.  The  rTplicatiQu  was  admitted  to  be  ft^irf.  But 
see  the  Cth,  7th, 8th,  9th,  lOih  and  lUh  sictions  of  thi» 
act:  where  power  is  i^iven  "  to  inquire  concerning  offen« 
**  ces  against  it,  by  the  oaths  of  twelve  men-;"  and  pre- 
Bentrncnls  and  convictions  are  mentioned  expressly. 

Mr.  AsHiiuHsr  was  to  have  argued  for  the  plaintiff: 
but,  it  was  not  thought  neressary. 

Lord  MANSFiKLi)-«-An  offence  is  here  created  ^ 
by  an  act  of  parliament.  If  you- take  advant^^eof  thisact, 
you  must*  pursue  the  method  pi  escribed  by  it.  'J'his  is 
the  pl'dintiff's  own  fishery;  jind  he  n)ight  have  ilone  what 
he  would  iu  it.  before  this  prohibition  in  the  act  of  par- 
liament(c) 
. ! ,    # 

(c)  This  IS  a  mistake,  as  appears  by  the  star.  \3  liie.  % 
Stat.  1.  cl9.  However,  it  seeing  that  tiiere  should  baveibc^en 
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n6j  Mr.  Justice  Wilmot  coocurred.  -  This  is  nfst  io 

'      *nir  be  considered  as  a  7ii^zAdr«re,  cither  public  or  |>rivftte.  The 
BDLBROOK  ^jQia^iof^  of  this  pubUc  law  is  not  withia  the  idea  of  m*. 
^^^^*    _    nuisance* 

dot^ies  Mr.  Justice  Yatxs  concurred.    This  was  the. 

r^  17^/  1  pl^i'^^^ff'^  0tt7»  fishery :  aod  tlie  defendaots  have  taken  up 
L    *'7t    J  the  bucks,  and  taken  the  fisb.    This  layins;  the  bucte : 
[VidePotileih.  vvas   no  tnumtice  i  and    no  power  is  given  by  the  act, 
rh*'*1        **  ^^  seize''     The  defendaots  are  not  tabe  their  x)wn 
»  ory.j       judges.     They  ought  to  have  folloived  -tlie  metho<lpre* 
scribed  by  the  act*     The  water-bailtft*  had  no  right  to 
take  the  ne^  of  the  peraon  fishing  in  bis  ^mn  fishery,  (if) 

Mr.  Justice  AsTOM  declared  his  assent,  tertbe 
same  effects 

Whereupon,  j»fr  cur. 

JuDUMEMT  for  the  Plaintiff.    - 

Saturday,  9th  Fabrilius   vcnus  Cock. 

^r  y^^A'       TT^^^  ^^'  *^  ^Qixovi  of  trover  for  (JOOO  pagodas,  of  th« 

covered  ihai  ^^'"®  of  eight  shillinors  each,  or  54001.  sterling  ;  in 

the  wiincssc*  ^^ich  a  verdict  had  been  given   for  the  plaintiff,  for 

vere  lub*       SJOOl.  at  nisi prius  in  Middlesex^  before  Lord  Mansfidd. 

6riied,  a  new        On    Ftidaid  25th  of  January  last,  Mr.  Segeant  Dvtvy^ 

crant^*"^    oh  behalf  oT  the  defendant,    moved  for  a  new /ri//. 

*         '  '  The  plaintiff  was  a  Hane  :  and  the  case  he  made  at 

the  trial,  was  **  that  he  had  escaped  from  a  Danish  set- 

••  tlement  in  the  Ea^t  Indies^  with  (iO(K)  pagodas  qmlied 

*•*  a  bout  his  body."     (He  was  present   in  court ;  walked- 

to  and   fro,  with  great  agility  ;  and  then  shewed  he  had 

0000  pieces  of  kad,  of  the  size  of  pagodas,  concealed  and 

fastened  about  his  boJy.)     Thai  he"  came  aboard  one  of 

our   East    India  ^hlps;  of  which,   the  defendant  was 

mate  :  and  tiiat  he  had  deposited  these  pagodas  with  him. 

.    ■        II    >       »  III  I  I      I      II     »■      I     ...  I      ^    I.  .  ,  I     .  .1 ■*         fcM    ■  ,„ 

a  conviction;  for  in  the  slat.  Westminster  2.  c  47.   0)ade 
on  the  same  subject  (though  not  extending  to  theThames) 
for  the    first  offence    inrlicts  a  punishment  of  burning 
the  nets.;  and  Lord  Coke  in  2  Just.  470.  observes  that  i|  - 
Ought  to  be  by  indictment.  ^ 

[d)  By  the  stat.  30  G.  2.c.  %  s.  5.  the  water  bailiff  bath 
an  authority  •*  to  seize  xinsizeable  or  unsi*asonable  fish, 
•*  and  ujilawful  nets,  engines,  and  instrumeutsf  but  then 
he  ought  by  that  statute  to  bring  them  before  a  proper 
magistrate,  and  proceed  as  thereby  directed. 

But  that  relates  only  to  the  v^ater  bailiff  within  the  ju-r 
risdiction  of  the  lord  mayor  of  £or«^/o//,  which  extends  no 
higher  than  to  Staines:  whereas  the  present  action  was 
for  atrtfspass  higher  up,  and  the  conservancy  there  was 
^  rn  the  crown,  by  whom  the  defendants  were  appointed'; 
but;  how  far  the  power  of  such  officers  extends  does  uot 
appear  by  this  case,  .  •   ;        3 


Michaelmas  Term;  6  Gteo;  3.  •  177g 

Sotpne  DnniB  ^il&mmbo  w^re^iboardv  swore  to  cir-      176^;, 
ca4«6taoecs  which  proved  his  hsTilkg^  the  pngoilas  and  fabriliOs 
putting^  them  into  the  <kfendafit*s  liannds;    Gi^at  stress  ^^ 

was  laid  upon  the  confusion  the  defendant  appeared  to      cock. 
berin,  ^hen  the  mdney  vaa riemtiided  of  liim.  A  witness, 
Wjho  caUt^d  himseif  <r  Dnmh  comu^  ftwor^  to  circum- 
stances ia  f^a{itport  of  the  pUHiitiits  case.' 

Tfae^iefendanfi    always    dani^d  the-whole  story;   but  The  Danifh 
was  not  abte  to  contradict  the  prtx>f  at  the  trial.    So  »»"'>»■«<'««' 
tbe)iiry»   to  the  satisfaction  of  Ltird  Mamjkld,  found  a  *^  ^^"^  1 
verdict  for  the  pkintiff  for^0Oh  the  value  of  the  pagoda?.  interc,ied 

The  defendant  mo^ed  for  anew  trial,  upon  the  ground,  r   j^yg    "I 
**  that  the  whole  was  a  fiction,  supported  by  perjury,  himself  for 
"  which  he  could  not  be  prepared   to  answer.     That  ibe  platotilE 
.  "  since  the  trial,  many  circumstances  had  been  discovered, 
*^  to  detect  the  iniquity,  and  to  shew  the  subornation  of 
*'  the  witnesses."  .    - 

The  CoiJrt,  after  a  very  strict  scrutiny,  on 
Jfo>tt&y  the  tltk  February  last,  granted  ;a  hew  trial  on 
payment  of  costs. 

The  justice  and  propriety  of  this  determrnation,  appear- 
ed iu  a  very  strong  tight  to- many  persons:  who  thought 
thewhdlestOry  to  be  manifestly  a  scheme  of  villainy,  sup* 
ported  by  perjury.  And  the  plaiutitf  never  dared  to  try  it 
again. 

And  now  (this  9th  of  tfo-emher  \765)  on  Mr.  Daven^^ 
porl'&  motion,  the  piaintiti'  not  having  proceeded,  a  rule 
was  made  for 

JuDGMfeNT  as  in  case  of  a  Nonsuit. 

Lkith  versus  Mac  Ferlek.  S.iturday,  istb 

'        n  Nov.  lf63. 

IT  was  flgf  eerl  by  court  nod  counsel,  that  a  writ  of  orror  j^^^j^  j^  ^^^^^ 
could  Qfit  be  noii^frasd^  without   a  Rple  «' ^t/Aw/^w  ermrt*, 
**  errors***  [^ec  a  Dura. 

JojiNSON  yf/iWS  JebB.  .  Piaiotiffmay 

„___-  *         .     .--  V    .  '     .       ^  briiig«rror  la 

"17|^HEttEaplam^ff  bnn«^  a  writ  of  error  to  reverse  reverie  bis 
^^    his  o«rw  judgment,  (which  i»i  nothin|c  S'lange  or  un-  <nvn  judg- 
reasonable  where  it  is  given  for  n  less  sum  than  he  has  a  ["ent    - 
right  to  demand,}  the  c-ommon  method  of  bi  ingiog  a  scire  ^^*^^^  ^    "^ 
facias  qtutre  exeeuiioihem  nany  oi-  a  M-irt  facias  ad  aitdiendum     * 
errorrt,  "wou hi  be  Improper.    Therefore,  if  the  plainiiff 
in  error  will  not)>roceed,  this  court  may  and  ought  to 
make  a  -fti/r  t6  oMigie  him  to  assign  errors  uithin  a  Vttniled 

.  $im*  ... 

Accordingly— 

Tm  e?  CoLt  lit  made  a  rule  upon  the  plain- 
tiff in  error,  to  i^ssign  error  within  four 
days;  or  else  that  his  writ  of  erroi 
should  be  noQ-pcos'd, 
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I76J.  N.  B.    This  case  ar<!>sc  upon   the  late  practice  of  the 

JOHNSON    court  of  Commo^i  Plens  about  paying  monetf  into  court'; 

V.  which  medio  differ  from  the  practice  of  M>5  court,  (who 

jebh..      order  so   much  as  is   paid    in  by  the  dt-fendant  to  bo 

C^^ja  1  ^^^^^  ^"^  ^f  ^^^  dcrlaratioo  :  whereas,  in  C.  B,  they  did 
njo  J  ^^^^  ^^  ^^  strike  it  out,  but  the  plaintiff  took  j«d«:ment 
at  all  events ;)  which  late  practice,  Sir  Fletcher  Norton 
said,  that  court  had,  very  recently  altered,  from  the 
inconvenience  they  had  perceived  in  it,  ({larticuiarly  in 
the  present  cause,)  and  had  made  their  practice  conform- 
able 10  the  practice  of  this  court. 

It  was  an  action  in  C-  B.  brought  upon  a  policy  of 
insurance;  and  the  defendant  had  paid  in  a  sum  of  money 
into  that  court. 

Saturda?  !6lh      ^^^'^  ^^^  ^^'^  WiFE  versus  Skawell  and  his  Wife. 
Nov.  1765.      ri'^HIS  was  a  case  reserved  at  iiisiprius  at  GuUdhall^  be- 
fS.  C.  1  Bl.      -I-    fore  Lord  Mansfic/d:  and  the  question  was  upon'lhu 
B^'li  aeVi^^*  due  execution  of  the  will  of  Sir  Thomas  Chittif. 

"         "^  This  will,  or  paper  purporting  to  be  a  will,  bore  date 

l^eTumelr  ®^  ^^^'^  March  170^:  and  the  cause  was  tried  at  the  sit- 
VhenThc  wit  '^»"8^  ^^^^^  Hilary  terra,  17()5. 

ncfsjrs  oiilv  It  was  proved,  "  that  Sir  Thomas  Chittif  made  his  will, 

•aw  the  last  «*  consisting  of  < 22^0  sAce/a  of  paper,  all  of  bis  own  hand- 
**'!rt/'^**if  "  writing;  and  signed  his  name  at  the  bottom  of  each 
whole  was  in  "  P**^^ '  ^^^  ^^  ^^^'^  made  a  codicil,  of  his  own  hand* 
therooin.  **  writing,  upon  one  single  sheet.  He  catted  in  one 
[Sec  3  Mod.  **  Francis  Harding;  shewed  him  both  the  sheets  of  his 
26S.2  P.Wms.  «  will,  and  his  signature  to  every  page  thereof;  and  told 

SMCoro^iiT''  "  ^^^  ^^^^  ^^*  '"^  ^^^^^'  ^®  ^'^^  shewed  him  the 
S83.J**'"^"'*  •*  codicil ;  and  desired  him  to  attest  both  the  will  and 
«'  codicil:  which  he  did,  in  the  presence  of  the  testator 
"  and  in  the  manner  appearing  upon  the  fiicc  of  the  in- 
"  struments;  and  then  went  out  of  the  room.  John 
**  Vavghan  and  John  Leyland  cnme  in  immediately  af- 
"  terwards.  The  testator  shewe<l  them  the  codicil  and 
**  the  LAST  sheet  of  tlit  v>itl;  and  staled  beth,  before 
**  Ihem;  he  took  each  of  them  up,  and  delivered  thena 
**  severally  as  his  act  and  deetl,  for  the  purposes  therein 
'*  mentioned.  These  witnesses  attested  the  same,  iu  the 
"  testator's  presence:  but  nkvek  saw  the  first  sheet  of 
**  themH;  nor  was  tuat  sheet  vuoBVQLntojhem}  nor 
••  teas  t}ie  samti  or  ^ny  other  paper  upon  tiietab^b; 
"  both  the  sheets  of  the  will  were  found  ttith  theeodkiU 

f]774  1**  in  the  testator^s  bureau,  after  his  death,  all  wrapped 
J  "  up  in  one  piece  of  paper ;   but  the  two  sheets  of  tb€i 
••  will  were  not  pi  fined  together*' 

On  the  trial,  it  was  agreed  that  a  verdict  should  l)e 
given  for  the  plaintitf,  subject  to  the  opinion  of  the 
court;  and  in  case  the  court  should  be  of  ^opinion 
*^  that  the  said  will  fpa%  duljf  e^vecuted  according  to  tb« 


Michaelmas  Term,  6  Geo.  3.  177*' 

•*  statute  for  the  prevention  of  iramls  and  perjuries,"      1765, 
then   the  verdict   should  stand:  but  iu  case  the  court      ^onp 
should  be  of  opinion  **  that  the  said  will  was  wo/,  duly   *      ^^    ~ 
**  executed  according  to  the  said  statute  for  the  preveri-  seaw'ell. 
"  tiou  of  frauds  and  peyuries,"  then  a  verdict  should  be 
cnlereiiybr  l/te  defendants, 

The-re  were  three  arguments  upon  this  case :  the 
first,  on  Friday  Oth  Mny  17(k*J,  by  Mr.  Morton  for  the 
plaintiffs,  and  Mr.  YaUsioT  the  defendants;  the  second, 
on  Triday  10th  Jam  17(>3,  by  Serjeant  HeuiU  for  the 
plaintiffs,  and  Mk.  Thurlow  for  the  defendants;  the  third, 
on  Tuf\day  31st  January  17(54,  by  Mr,  IVlUtg  for  the 
plaintiffs,  and  Mr.  Norton  (Attorney  General)  for  the  de- 
fendants: and  it  stood  for  the  opinion  of  the  court. 

But  there  being  some  difference  upoji  the  cnse  as 
stated,  it  was  thought  proper  to  have  it  argued  before 
all  the  judges  in  the  Exchequer-chamber:  which  argu* 
ment  I  did  not  hear,  and  therefore  cannot  report. 

Lord  Mansficjld  now  (on  this  16th  Novem^ 
ber^  176^,)  acquainted  the  bar  that  tliere  had  been  acon« 
ference  on  the  preceding  evening,  amongst  all  the  judges 
except  Mr.  Baron  Adams  (who  was  out  of  town,}  upon 
this  case:  which  was  an  amicable  suit«  he  said,  to  try 
the  real  merits  of  the  question:  and  it  was  agreed  by  the 
parties,  "  that  if  either  side  desired  it,  the  case  should  ^ 

**  he  turned  into  riie  form  of  a  special  verdicts* 

It  occnrred  to  the  judges,  that  the  way  in  which  the 
parties  have  put  the  ca>e,  does  not  go  lo  the  tffhole  me* 
rits:  because,  i/*  the  first  sheet  wasf/i  Me  uoom  at  the 
time  when  the  latter  sheet  was  executed  and  attested, 
there  would  remain  no  doubt  of  its  being  ^good  will  and 
fi  good  attestation  of  the  who^e  will:  but  if  the  first  tiheet 
was  not  then  in  t^e  uoom,  a  doubt  might  arise  whether  it  rComjaii, 
'*  was  or  was  not  a  good  attestation,  as  to  the  real  estate."  8*^30 

However,  noopinion  was  givenor  formed  by  the  judges,  [Bull.  264.] 
i^pou  such  doubt  which  might  so  arise,  if  it  should  appear 
**  that  in  fact  the  first  sheet  was  not  then  in  the  room." 

His  lordship  observ^ed,  that  the  first  si>eet  stopped  or  r  \rjs    1 
lended  in  the  middle  of  a  sentence,    In  the  Ays/ sheet,  the  ^  '^ 

devise  of  the  land  was  contaiqed;  and  charges  upon  his 
lands  were  also  contained  it. 

A  will  properly  attested  may,  (be  said}  by  referent  t  to 
another  instrument,  establish  particular  clauses  so  as- 
certained   by  a  clear  reference,  as  strongly  as   if  tiie 
clauses  so  referred  to  had  been  repeated  in  the  will  ter* 
batim;  (for  which  he  cited    the    case  oi  Ackerle^   and 
r^r/iow.*)    And  heie  are  references,  in  this  will^  from  *.W«  lOG.  i. 
one  part  to  another:  in  th$  fl^^*t  sheet,  the  testator  gives  J^****  qqV"^"^ 
the  trust  of  lauds  ^vhich  were  to  be  after-mentioned.     In    ^^ 
ihe  lasl,  aheei,^  he  appoints  persons  trustees  of  his  will, 
wl^pare  iiot  his 'exectft^rSf  and  tberefure  must  be  devisiecf 
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1765.      of  his  land:   he  also  calls  them  "  trustees  of  his    will, 
soKo'      **  ^'P^^  '^^  several  trusts  therein  mentioned** {a) 
y  But  the  question  made  at  the  trial,  and  sabraitterl  hy 

8KA\V£LL    ^^^  ^*^^»  ^^  ^^  ^^^^  stands,  turns  only  upon  the  solem- 
nity o/*/Ae  execution;    not   at  all   upon  thej///ew/  of 
the  testator.     And   we  are   of  opinion,   ••that   the   due 
"  execution  of  this  will  cannot  be  come  at,  in  the  me- 
••  thod  wherein  the  matter  is  now  put." 

If  this  be  considered  as  a  special  verdict,  we  think  it 
is  defectively  found^as  to  the  point  of  the  legal  execution 
of  the  will, 

Itvevy  presumption  ousfht  to  be  made  by  a  jury,  inja* 
vour  of  such  a  will,  when  there  is  no  doubt  of  the  testa* 
tor*8  intention. 

It  is  not  necessary,  that  the  witnesses  should  attest  in 
the  presence  of  each  other;  or,  that  the  testator 
should  declare  the  instrument  he  executed  "  to  b6  his 
"  will;"  or,  that  the  witnesses  should  attest  every  page, 

(a)  N.  B.  Where  a  will  is  revoked  it  is  no  will ;  and 
therefore  the  same  ceremofties  arc  necessary  to  revive  it 
as  are  necessary  to  make  a  new  will:  now  to  make  a  new 
will  of  real  estate,  it  is  necessary,  by  the  statulp  of  frauds, 
not  only  that  it  should  be  signed  by  the  testator  in  the 
presence  of  three  witnesses,  but  also  that  the  ihree  wit- 
nesses should  subscribe  their  names  as  witnesses  thereto, 
in  the  presence  of  the  testator:  consequently,  when  a 
will  of  real  estate  is  revokecl,  it  is  necessary  that  a  codicil 
which  revives  it,  must  not  only  be  attested  by  three  wit- 
nesses who  saw  the  testator  sign  the  codicil,  but  also  that 
the  testator  should  see  or  might  see  the  witnesses  to  the 
codicil  subscribe  their  names  as  witnesses  thereto  ;  now 
witen  the  codicil  is,  at  the  time  oC  the  execution  of  the 
codicil,  indorsed  on  or  annexed  to  the  will,  if  the  testator 
see  the  witnesses  attest  the  execution  of  the  codicil,  they 
must  necessarily  see  the  will,  and  therefore  their  attcsta- 
tion  of  the  codicil  goes  to  the  attestation  of  the  will,  tue 
codicil  and  the  will  bei.ng  but  one  will;  and  consequently, 
the  testator's  seeing  the  witnesses  to  the  codicil  attest  the 
execution,  does  in  effect  see  them  execute  the  whole  will^ 
as  much  as  if  the  will  and  codicil  had  been  all  upon  one 
paper;  but  if  the  codicil  be  neither  annexed  to  nor  in- 
dorsed  on  the  will,  the  witnesses  to  the  cbdicil,  can  be 
Witnesses  only  to  the  execution  of  that,  and  not  of  that 
and  the  will,  unless  the  will  be  shewed  to  them  :a  the 
time  they  execute  the  codicil,  JsT.  B.  This  seems  to  ac- 
count for  the  reason  why  many  cases  make  theji^orse- 
ment  of  the  codicil  on  the  will,  or  the  annexation  to  the 
will  as  a  material  circumstance,  as  well  as  the  numberof 
witne^es  to  the  eodicil,  in  all  questions  about  republican 
tion  of  wills  of  real  estate  by  codicil. 
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folio,  or  sheet ;  or,  that  they  should  know  the  contents;  ]7Q^ 
or,  that  each  folio,  page  or  sheet  should  be  particularly  bond 
shewn  to  them. 

This  has  been  settled,  seawell 

But  the  fact  *'  whether  thefirtt  sheet  of  his  will  was  or 
**  was  not  tn //re  room,  at  the  time  of  executing  and  at- [-3]^^  ^sx] 
••  testing  the  latter,"  may  be  material  to  be  known.  If 
it  mas,  thejiiry  ought  totind  for  the  will,  generally;  and 
they  ought  to  tind  all  th'iw^s  favourable  to  the  will.  If 
it  be  doubtful  "  whether  the  first  sheet  was  then  in  the 
**  room  or  not  ;**  we  all  think  the  circumstances  sutBcient 
to  presujne**  that  it  was  in  the  room ;"  and  "that  the  jury 
**  ought  to  be  so  directed." 

But,  upon  a  special  verdict,  nothing  can  be  presumed. 

Therefore  we  are  all  of  opinion,  that  it  ought  to  be  [  i776  ] 
tried  "  over  again."  And  j^'the  jury  shall  be  of  opinion, 
that  it "  was  then  in  the  room,"  they  ought  to  find  for 
the  will,  generally:  and  they  ought  to  presume,  from 
the  circumstances  proved,  "  that  the  wilt  was  in  the 
"  room." 

A.SEW  TRIAL  was  OnOERED. 

Lavtb  and  Another,  Assignees  of  Jane  Cox,  a  Bankrupt,  Tae9ilsj,i9th 
versus  Phillips  and  Others,  Assignees  of  John  Cox,  Nov.  1765. 
a  Bankrupt.  fs.  C.f  Black., 

570.] 

THIS  was  a  case  reserved  upon  a  trial  at  nisi  prius^  A  wife 
before  Lord  Mansfield  ^t  Guildhall,  at  the  sittings  •j«J«^^''a^« in 
after  jTni/jVy  term,  l?()5,  in  an  action  of  trover,  brought  ig*|"^^l^ 
by  the  assignees  of  Jane  Cox,  2i  sole  trader  in  Lo/i£/o//,  toacommif- 
anda  bankrupt;  againv<it  the  assignees  of  John  Cox,  her  tion  of  bank- 
husband,  who  was  also  a  bankrupt.  ruptcj^ 

The  action  was  brought  in  order  to  tiy  whether  the 
plaintiffs  had  a  right,  as  assignees  of  Jane,  10  certain 
goods  in  the  millinery  trade  carried  on  by  her  after 
her  marriage :  which  goods  had  been  seized  by  the  per-  ; 
sons  acting  under  the  commission  issued  against  John 
Cox,  her  husband. 

It  was  tried  by  a  special  jury :  and  a  verdict  was  given   ^ 
for   the  plaintiffs;  subject  to  the  opinion  of  this  court,  ^^gfjan    S6^' 
upon  the  following  facts  and  Custom,   then  and  there  jqjj**"**'     * 
stated  and  agreed  :  viz, 

1st.    'I'he  commission  of   bankruptcy  issued  against     ^ 
John  Cox  the  husband,  on  the  13th  of  March,  mU:  and 
the  commission  against  Jane  his  wife,  on  the  *2<ith  Jpril, 
17til4. 

!5^d  The  ccsTOM  of  London,  taken  ant  I  translated 
from*  Lib^r  Alims  in  the  town-clerk*s  oiiice,  is  as  follows 
— "  Where  a  feme,  covert  of  her  husband,  useth  any 
•*  craft  in  the  said  city  on  her  sole  account;  whereof  the 
"  hnabaxui  meddletb:  nothing.;  such  a  uoman  aball  bat 


1777-1778'  Michaelmas  Term,  6  Geo.  3. 

1765.      "  char^rd  as  a  feme  sole,  concerning    tcery   thwg  th^it 

i.Av'iE      **  ^oncheth  th^  craft  t  aiiH  iftlie  husband  n nil  wife    stiaif 

ondaootber '*  ^e  imple«idfd,  i»»  such  case  the  witle  shall  pfcorf   m   a 

y  *•  feme^oU ;  and  if  she  is  condemned,  she  shall  be  ro#Pc- 

rifif  I  irs    **  '"'^^^^^  '^  prison  till  slie  has  made  satisfaction  ;  and  tlie 

et  al'        **  hnshttnd  aifd  his  ^oo(h  shall  ;/o/,  in  such  case,  be  chmrged 

*•  «or  tmpeovJfed,*' 

3d.  This  Jr///e  Cor,  the  trife,  wns  a  We  tradtr;  nnd 
carried  on  a  separate  trade  within  the  sirid  city,  according' 
to  the  custom  of  the  !*aid  city  of  London, 

4th,  The  fans,  for  which  this  action  was  brought, 
were  psirt  of  the  r fleets  of  her  so/e  trade. 

5th.     Tlie  assignees  of  the  Imshands  comnus:<ion  seiz- 
ed those  fans,  the  day  the  eomtuission  issued  against  hinu 
7'he  qne>tion  whs  put  as  a  singbs  one;  but  it  was  it» 
eflect  double :  namely, 

1st.  Whether  the  assignees  of  Jo//n,  the  hustMind,  hatl 
a  right  to  take  the  separate  effects  oi'  Jane  his  n^ife,  who 
"  was  a  snk  trader;  and  apply  them  towards  satisfaction  of 
the  debts  of  the  hushand,  under  the  commission  awarded 
againstWm,  in  prejudice  of  the  separate  creditorsof  his  wife, 
2d.  Whether  a  coinmhsion  of  bafikruplcy  may  issue 
against  a  married  womau^  being  a'  sole  trader, 

Mr.  Eyfe  (recorder  of  Lofidon)  for  the  plaintiffs,  in- 
sisted, 1st.  'J'hat  the  huBband*s  as5i<?nees  had  no  such 
right:  andtZdIy.  That  a  commission //firy  i^&ue  against  a 
feme  covert,  being  a  sole  trader,- ni  Loifdov. 

First.  The-assignces  of  the  husband  could  not  ^ize 
the  separate  effects  of  the  wife:  for,  they  were  iie  part 
ol  the  husband's  property. 

'J'he  custom  is,  "  that  the  wife  is  to  carry  on  the  trade 

••  upon  her  We  account :  in  which  trade  the  husband  is 

"  vot  to  hiicnneddle^     The  words  of  this  custom  were 

read  in  3   C.  1.    Langham  v.  tin:  Wife    of  John  Bevttt^ 

Cro.  Cur,  (>8.  Litikton^s  Rep.  3J.  and   iietlej/,  \),S.C. 

..    And  it  appeared,  that  by  the  custom,  she  is  to  have  all 

advantages,  and  to  be  sued,  as  a  feme  Ao/e.     Also  it  is 

part  of    the  custom,  "    that  if  ihc    hushuivl    and  wife 

••  shall  be  impleaded,  the  wife  shall  plead  as  a  feiDe  sole: 

**  and  if  she  plrads  false,  she  sliail  be  committed  to  prison 

'  ^'  till  she  has  madi'.  satisfaction ;  and  the  husband  shall 

"  not  Iw  charged  nor  impeached." 

r    1778    n      ''^^  husband  is  joined   in  an  action  brought  against 

^  -*  her,    only  for   conformity:  but  execution    shall  be*  only 

against  the  wife;  tliough  the  judgment  be  against'btni. 

She  must  l>e   supposed  to    have  wherewithal  to  make 

satisfaction:  otherwise,  it  would  be  absurd  and iinreastin- 

able  to  connnither"tillshemakes  satisfaction."  Tbertl^fore 

flbe  has  clearly  a  capacity  to  have  property  of  herdwu; 

I  have  looked  through  all  the  books  ;  but  tind  very  few 
authorities  on   this    head*    In  the  note  at  ^tbe.ead  of 
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Langhanis  case  as  reported  in  Cro.  Car,  OS.  a  case  be-       ]  76^. 
twixt  Geppings  aqd   Harding^  in  the  Year  Book  ofitf.      i.avie 
tJ9  Jtf.  6.  rot.  344.  is  mentioned  and  referred  to;  Init  the  aad  another 
case  is  not  to  be  found  in  the  Year  Book&     It  is  said  to  v. 

have  been  trespass  for  g(¥)ds sold  by  the  delivery  of  the  pmi^Lips 
feme.    Issue  was  taken  **  whether  she  was  a  ieniesole:"       etal'. 
And  it  was  found  "  that  she  was  not  a  feme  sole   mer* 
"  chanL*'    So  it  is  there  stated. 

Lord  Mansfield— The ctfjtojw  itseff  is  not  dis- 
puted ;   only,  the  consequence  or  extent  of  it. 

Mr.  Recorder— In  the  Year  Book  of  21  H.  7.fo.  18. 
/)/.  2P.,  where  the  tenant  hjid  pleaded  a  feoffment ;  and 
the  plaintiff  had  replied  "  that  the  fcofl'or  was  under 
**  age,  and  when  he*can»e  of  age  had  entered  upon  the 
•^  defendant,  and  enfeoffed  the  plaintiff ;"  to  which  the 
defendant  bad  rejoined  '•  that  there  was  a  cusiom  in  the 
"  vill  for  an  infant  of  the  age  of  fifteen,  to  make  a  feoU'- 
"  ment— which  was  objected  to,  as  a  departure — Palmes 
(then  a  *  judge)  in  order  to  prove  it  to  be  a  departure,  •  lie  was  only 
puts  a  case  of  a  rejoinder  of  a  custom  in  London —  a  serjeaut 
**  As  in  this  case-^In  a  writ  of  trespass,  I  say  that  a 
"  woman  was  seised  of  the  same  goods,  as  of  her  pro- 
*'  per  goods,  and  gave  them  to  me:  wiierefore  I  took 
**  them.  Awllgive  colour  to  the  plaintiff.  And  the 
*'  plaintiff  says,  that  at  the  time  of  the  gift,  she  was  his 
"  wife,  &c.  J'o  which,  I  say  there  ia  a  custom  in  Lon^ 
**  dnn^  that  women  are  sole  merchants!  wherefore, 
*'  &c.  This  is  a  clear  departure,  ^o  here.  Where- 
"  fore,  &c." 

The  tcife  has  a  complete  properly  in  the  effects  of  her 
sole  trade. 

As  to  any  objection  arising  from  the  commission 
a^rainst  the  husbaml,  as  being  tantamount  to  the  IniS" 
bandCs  ititermtddlwg'—Yt  was  not  witl*  liis  or  her  consent ; 
and,  at  the  utmost,  can  extend  only  to  \\er  future  deal- 
ing. But  the  ease  of  Cecil  and  Jujon  v.  Juxon\  in  vol.  f  1779  j 
l.p.  278.  of  Mr.  Baron  Atkijnst  Reports,  proves  that 
he  could  not  intermeddle. 

J^ord  MA^SFJli;^n — That  was  only  securing  the 
woman's  property.  And  a  woman's  separate  property 
has  been  secured  by  a  court  of  equity,  in  several  cases  : 
but  that  does  not,  nor  did  there  depend  upon  any  parti- 
cuiar  custom. 

Mr.Uyre — Wherever  she  continues  liable  to  her  own 
separate  debts,  her  property  in  her  effects  must  neces- 
sarily remain  in  her,  for  the  purposes  of  the  tiade  :  other* 
wise,  she  would  be  liable  ta  perpetual  imprisonment. 

'ibis  invasion  upon  her  property  could  not   have  been 
tnade  in  the  case  of  the  wife  herself y  if  she  bad  not  become 
>  a  bankrupt :  buuit  is  mueh  more  unreasonable,  now  it  is 
^th^^Htotl^eT  separate  creditors. 
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1765.  The  second  point  is  "  whether  a  feme  sole  trader  in 

i^AV  J  E      *'  London  ca  n  become  a  bankrupt^ 

and  another      ^ovf  this  is  a  conspquettce  of  her  sole  trading  :  it  follows 

y^  of  course.     He  mentioned  an   instance  in  ♦  Lord  Hard* 

PHILLIPS  nriVr/f/*  time ;  hut  said  that  the   books  which  would  have 

et  al.'       verified  it  were  lost, and  therefore  could  not  be  searched.* 

•  Mr.  ?«are  Ca 

l>enrher  ot  ihc  Mif'/ffe  Tempfe)  informs  me,  "  that  this  was  a  rommisston  a*;tm«t 
♦«  hUrjf  DenniM  (wife  of  Prler  DrmvU^)  a  linen  draper  and  sole  trader  iu  London, 
**  It  was  dateri  the  I9lh  March  1741  :  and  on  the  liitli  the  cotnmisitoncrs  (Mr. 
**  jikjfni^  Mr.  Scare,  and  Mr.  OMbnMuatt)  declared  her  a  bankrupt**  See  Mr.  Raron 
,^tfrjfnt*$  Report $.  Vol.  1.  Pa.  '^06.  Case  WO,  ex  parte  Carrlngton  ;  Ofl  a  petition  hi 
supersede  a  commtssion  against  Dnrothif  Jvne^  Waute  she  was  a  married  woman  z 
the  Lord  Chancellor  ditmined  the  fietition ;  declaring**  Uiat  as  she  was  admitted  to 
"  be  the  daughter  of  a  freeman  of  London  i  and  appeared  plainly  to  be  a  separate 
*'  trader»by  (be  ciislomof  London:  she  was  Hear))'  liable  to  bankruptcy,  nmwiih- 
**  ttandinf^  her  eorfrure,"'*  See  also  Cornj^n'*  Digrfsf^  Vol  I.  |ia.  5?l.  and  Hl/tcktione's 
Commentariet^  Vol  3.  pa.  477.  Both  of  them  lu  point  *'  thai  a  feme  cof  crt  nier- 
*'  chant  may  be  a  haukriipt  \*  or  (as  Mr.  Jiistico  Uiark*tone  more  fully  eiprrasea  it ) 
that'*  a  feme  coxert  iu  London^- be%nv  a  sok:  trader  according  to  the  custom,  i^ 
*'  liable  toa  commia«iou  of  banknipl/*  (N.  B.  Mr./.  Blarkitone  seems  to  found 
bisaiiertioa  upon  <Ai«very  case  :  at  least,  beei/cx  onfj/thuca*e  in  proof  of  it.) 

(See  it  particularized  by  Lord  Mansfield,  post*  pa.  1838.) 

If  she  might  become  a  bankrupt,  then  Iver  assignees 
had  a  right  to  demand  these  goods  in  an  action  of  trover, 
in  the  manner  they  have  now  done. 

Mr.  Dunning,  on  behalf  of  the  defendants,  did  not 
dispute  the  cu>tom:  but  (admitting  it)  argued  to  this 
effect. 

The  present  question  turns  upon  the  impart  and  exlent 
of  it. 
r  I7SO  1  It  cannot  be  taken  upon  so  large  a  ground  as  has  been 
insisted  on.  I'he  custom  does  not,  in  tetms^  express  any 
such  thing.  I  take  the  custom  from  Liber  Albus.  There 
is  nothing  in  it  that  takes  away  from  the  husband  any  of 
his  mflnVa/ rights:  nor  does  it  grrc  tie  wife  anyerc/usiie 
ri<>:lits.  It  only  exempts  him  and  his  effects  from  being 
liable  to  her  debts. 

The  husband  may  put  an  eml  to  his  wife's  sole  trade, 
whenever  he  pfcflf«r5:  and  at  t lie  eWofit,  the  profits  of 
it  will  be //Mjjroper/y.  His  power  over  her  eftects,  and 
his  property  in  tiiem,  always  remain  in  him ;  though 
subject  to  a  right  of  action  iu  her  creditois. 

It  does  not  follow  from  this  custom,  or  from  any  braucb 
of  it,  that  the  effects  of  the  wife  are  protected  from  being 
liable  to  the  demands  of  her  6wn  husband  or  bis  creditors. 
Ue  has  the  same  property  in  tbem^as  a  husband  has  in  all 
other  cases :  and  he  may  dispose  of  her  eifects,  in  bis  life- 
time, or  by  bis  will.  If  so,  they  are  become  legally  vested 
in  his  assignees  under  the  cooimission  of  bankruptcy 
issued  against  him :  and,  consequently,  they  werei»w» 
fully  seized  by  his  assignees. 


Michaelmas  Tenn,  6  Geo.  3.  17SI 

Lota/ customs  are  strkii  juris:  they  are  derogatory  1765. 
from  the  common  law  ;  anj  sliall  ootbeextended.  1  Ho.  lXvib 
Atr.  567.     Lettei  G.  ,2  Leou.  109.  Sir  John  Savages  case,  j^^^j  another 

Th^.s  oustoia  is  totally  silent^  as   to  Uie  iiUerest  and  y^ 

.property  of  the  husband  in   the  wife's  goods.     Tneretore  Phillips 
it  shall  be  I'^ft  to  \l\e'com?7ioH  law.  ^^  ^jj 

Tkk  se/i/igand  being  suedes  a  feme  safe,  is  a  privilege 
Cfmjinedto  residence  iu  the  city,  aud  to  the  c//y  courrs. 
Here,  she  must  sue,  and  be  sued,  xtith  her  hus'>aivl.  Tr. 
25  Efiz,  Moore ^  135.  S^a/rfo/^s  case.  1  IjCOii.  1  il.'C/mw- 
berluin  and  Thorpes  case.  I  Modern  20'.  anoni^tkoiis. 
Cro.  Car,  (>9.  La/tgkam  v.  BeneH.  Comberb,  lii.   6'j.//<  v. 

Aitff€. 

As  to  the  right  of  the  husband  over  the  effects  of  hrs 
.wife— If  costs  be  adjudged  upon.  her. suing,  in  the  spiri- 
tual court  pro  reformatiOiie  morum — ,  the  husband  slkail 
•have  the  ants  recovered  by  her:  oi-he  may  release  them. 

As  to  the  case  cited  in  Cro.  Car.  09.  from  the  Year- 
books— Delivery  by  an  infant  is  an  excuse,  in  trespass. 

EvKKY   ^c/«/i//a  of  interest  in  the  bankrupt  passes  to  {^    17S1    J 
Ids  assigneeb  :  aod    here  the  property  was  vested  in  the 
husband's  assignees,  before  che  idfra  assignees  had  any 
right. 

As  to  the  second  question — Such  a  '  womao,  married 
and  using  a  sole  trade,  is  not  within  the  spirit  oithe  b^nk- 
rupt-laws  ;  thout^h  within  the  letter.  This  is  only  the 
secoud  instance  of  such  a  commission  issuing.  There  was 
such  a  one  in  the  year  1741 :  but  that  was  not  litigated ; 
it  passed  sub  sileutio. 

Upon  the  statutes  of  Queen  £/iza6<//i  and  King  Jf;/?;e5, 
theo^orJ^of  them  do  iudt^ed  take  in  this  case:  but  the 
/>ronWo/i5  of  them  relate  only  to  persons  swijMm. 

SowK  of  them  are  peuaty  and  even  capital :  which 
must  relate  to  free  agents.  But  ti^narried  a  oman  is  //of  so : 
she  is  under  the  coercion  of  her  husband.  He  may  pre- 
vent her  from  surrendering.. 

Others  of  these  provihions  relate  to  lands,  and  chattels 
real,  and  c/toses  in  action  :  and  tkae  were  never  meant  to^ 
be  taken  from  a  married  woman.  She  may  have  dower,' 
or  jointure :  and  how  is  she  to  convey  her  right  ?  It  was 
not  meant  to  make  her  goods  liable  to  such  a^  severe  exe- 
cution as  these  acts  render  the  objects  of  them  liable  to. 
She  has  not  such  a  sole  property  in  them,  as  to  exclude 
the  rights  of  her  husband. 

Her  creditors  may  take  their  remedy  under  the  com- 
mission issued  against  her  husband. 
Mr.  Eyre,\n  reply. 

As  to  the  second  point— A  feme  covert,  sole  trader,  is 
within  the  iipiWt  of  the  bankrupt*acts,  as  well  as  within 
the  letter. 
Vol.  III.  K  k 


1783  Michaelmas  Term,  6  Geo*  3. 

1765.  -^^  ^^  ^^^  ^^^  point— The  positions  which  I  have  laid 

LAV  IE     ^<>wn  are  consequences  without  which  the  custom  itself 

anaanoiner     'j'he  husband  had  no  right  to  seize  his  wife*s  effects; 

H^LiPS  »l^^ b^'ng *^ •^l®  trader,  in   London:  and  the  husband's 

^  ^\*       assignees  are  assignees  of  hii  property  only ;  not  of  his 

marital  rights^  whatever  they  may  be;  and  of  which, 

such  a  power  of  seizure  was  certainly  no  part 

r     1782   3  ^^^^  Mamsfiel]>   said,  he  had  an  opinion  at 

the  trial ;  and  having  thought  of  it  since,  he  now  continmd 

in  it :  and  he  added—*'  I  am  very  well  satufied  in  my 

«•  opinion/* 

As  to  the  single  instance  of  a  commission  having  ever 
before  actually  issued  against  a  feme  covert  sole  trader- 
It  is  perhaps  only  the  first  thai  has  been  found  :  it  does 
not  follow,  'that  there  certainly  was  none  before  it  There 
probably  were  others  ;  though  not  now  recollected,  or 
particularly  ascertained. 

His  lordship  having  particularly  stated  the  case,  observ- 
ed,  in  repeating  that  part  of  it  which  agrees  *'  Jane  to  be  a 
**  sole  trader,  and  to  have  carried  on  a  $^araie  trade  within 
^*  the  city  according  to  the  custom  of  it  ;**  that  it  roust, 
consequently,  be  a  trade  wherein  her  husband  did  iisf 
intermeddle. 

He  then  shortly  rehearsed  the  arguments  of  thecounsel ; 
and  took  notice  that  Mr.  Dunning  had  put  the  question 
.    upon  this  point—*'  Whether  the  husband  is  totally  ex* 
*<  eluded  from  all  power  over  the  effects  of  the  wife/* 

Whereas  the  present  question  is  nof  between  the  A«f- 
hand  and  wife ;  but  between  lus  and  her  creditors :  she  is 
no  party  to  this  case.  Therefore  it  is  not  necessary  to  go 
ii>to  that  question. 

But,  taking  it  for  granted,  **  that  the  husband  might 
^  put  a  stop  to  the  wife's  separate  trade  infuturo;  and 
^  ^er  that  might  have  a  right  to  the  residue;**  (I  say, 
infuturo;  for  he  certainly  could  noCdoit  with  a  ns^ro- 
spect ;)  yet  it  does  not  follow,  that  he  can  take  to  himself 
.  what  belongs  to  her  creditors.  This  would  desiroy  the 
custom,  by  rendering  it  nugatory  and  ineffectual.  And 
if  he  himsetf  could  not  prejudice  her  creditors^  his  frsstgneet 
can  not  do  it 

The  feme  sole  trader  in  London  under' this  custom 
ffMSt  indeed,  bring  her  action  in  Loudon  ;  but  such  cus- 
tom would  be  allowed  in  any  other  court,  in  a  defence  hy 
tbebuiband. 

Perhaps  there  might  be  difficulty  in  the  wtfVs  having 
aieraedy,  fter«e^|  against  her  husband:  but  there  is  none, 
%n  to  the  crtdiiors  of  the  wife.  They  tie  intitled  to  a 
temedytbr  the  seizure  of  her  effeets>  out  of  which  they 
were  to  be  paidibeir  just  debts. 


Michaelmas  Term,  6  Geo.  S.       '  1783-178* 

The  separate  effects  of  the  wife  ftrejn  the  first  place,      j/fij. 
liable  to  Aer  separate  creditors:  but  if  they  were  liable,      l>^vie 
in  the  first  place,  to  the  AMsinitd'^  debts,  this  would  de- ^j, j  ^^j^^^j^^ 
stroy  the  end  of  the  cnstoip.  ^^ 

In  joint-commissions  of  bankruptcy,  JwV  debts  are  |i„jL^,pg 
first  paid;  then,  the  supara^e  debts:  so  also,  where  thpre       t^taU' 
aie  oitfereiit  joiftt-com  in  issions. 

As  to  the  second  point—*'  Whether  she  be  liable  to  a 
"  commission*'^ 

The  statutes  of  bankruptcy  extend  to  the  city  of 
London ;  and  the  words  of  the  statutes  take  in  this  case* 
And  it  is  for  the  bf^nefitofthe  tiifc^  '*  that  she  should  be 
**  liable  to  a  commission ;"  beca^ise,  etherwise,8he  would 
be  liable  to  perpetual  imjpriwnment.  It  is  also  for  the  benefit 
of  the  creditors  i  (who  can  not,  by  reason  of  this  custom, 
con>e  at  the  husband)  There  is  no  reasoti  to  take  this 
case  out  of  the  acts  relating  to  bankruptcy.  The  husband 
biiiMelf  was  ftot  iiaUe  to  the  wife's  creditors ;  nor  bad 
be  any  demand  Upon  them.  Ttve  consequences  of  her 
bankruptcy,  as  a  sole  trader,  concern  only  the  reflation  rn  ^ 
which  she  stands  td  A^r  creditors:  «nd  they,  to  Aer. 

As  to  the  precedents — There  is  bo  method  of  searching 
for  commissions  that  may  have  issued  againstsoietraders ; 
but  here  is  one  instance  produced,  of  sm:h  a  commission ; 
which  is  very  express.  It  issued  in  Lord  Hardmcke^s  ' 
time;  and  Was  directed  to  Mr.  jJtkyns^Mr,  Cr^i5/€r,  and 
Mr.  &*f^re,  three  experienced  gentlemen:  and  Lord  Hard- 
wicke  allowed  a  ♦  certificate.  ^  » l^  ^^^  ^^^^^ 

As  to  Mr.  Duftniiig^s  supposed  inconveniences-^Tliis  ed  by  the  " 
custom  affects  no  rights  but  such  as  are  the  subjectof  the  commiMioa* 
custom;  not  marital  or  any  other  rights.  «"• ""  ^^^ 

And  as  to  the  danger  to  the  wife,  from'  the  coercion  of  yji^^,    ^' 
her  liusband — She  could  never  be  liable  to  ihe  guik  of 
ft  capital  offence,  where  bhe  was  under  an  invincible 
necessity^ 

I  am  of  opinion,  that  a  commission  may  be  taken  'out 
against  her  as  a  sole  titKler,  with  respect  to  her  sepaitit^ 
effects  in  trade* 

Mr.  Justice  Wit  mot— .This  i«a  emM^met  of 
the  custom.  The  custom  establishes  her  being  a  s^  mi4 
separate  trader :  it  follows  of  course^  that  these  goods,  in 
ber  separate  trade,  may  be  taken  and  seized  under  a  cokq« 
mission  cfbankinptcy  against  her, 

Tbe^resefit  question  »notn;ow  between  the  h^$batid  r    ^704 
and  wife ;  but  between  two  seu  of  creditors^  those  of  thu  L      '  ^ 
one,  and  those  of  the  othen    She  has,  by  thise!is«6in>,  par- 
ticular priirileges4  aeid  her  ciedttors  bavep«Mr.ticiitarri||fblt^ 
as  against  her*    'These  customs  (though  local)  ar^  So  bt 
i:MsiiMe4itt  aHow^blistedefr  tke  feaeml  liw^llie  l^ad, 
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1765.      when  they  come  in  question  in  other  courts  ;  though  the 
L AVI  B      action  must  be  brought  in  the  local  court 
and  another     As  to  the  husband's  intermeddling— He  certainly  can- 
Y^  not  do  it,  so  as  to  injure  her  crediton :  it  would  be  a  strange 

PHILLIPS    thing  indeed,  if  the  husband  could  intermeddle  so  as   to 
et  al.'      a'ffect  the  creditors  of  the  wife,  to  their  prejudice.    And  if 
he  himself  cdLU  not  do  so,  no  more  can  his  ass^nees,  who 
stand  in  his  place. 

The  second  point  is  of  consequence.  It  must  be  coii- 
^ned  to  her  debts  in  the  way  of  her  trade.  And  as  to  that, 
she  is  within  the  words  and  meaning  of  the  bankruptcy-* 
acts :  and  her  assignees  stand  just  in  her  place. 

The  husband's  assignees  can  not  take  her  effects ;  nor 
her  assignees,  his.  But,  the  commission  against  Aer,  ought 
to  be  confined  to  matters  in  thewayofher  trade, 

Mr.  Justice  Yates  was  of  the  same  opinion. 
An  action  upon^  the  custom  can  only  be  brought  in  ibe 
mayor's  court  of  London;  but  the  custom  may  hepkaded 
in  bar,  in  a  superior  court.  Bro.  Customes  43.  It  may  be 
used  in  a  superior  court  by  way  of  defence:  and  in  such 
cases,  the  superior  court  will  take  notice  of  the  custom. 
•  The  only  question  here  is, "  whether  the  effects  of  the 
"  wife  belonged  to  her  assignees  under  the  commission 
'*  which  issued  against  her." 

The  property  in  these  goods  was  transferred  to  them : 
and  they  certainly  had  a  right  to  recover  them. 

In  1  Shower  183.  Fabian  v.  Plant — Sir  Bartholomew 
iS/iotrer said,  that"  the  husband  shall  not  put  in  bail." 
The  wife  alone  is  chargeable ;  and  the  husband^s  eftcts 
are  vot :  therefore  he  cannot  take  hers  from  her  creditors. 
A  commission  being  issuable  against  her  is  a  consequence 
of  the  custom  for  her  sole  trading. 

As  between  the  husband  and  wife,  he  has  a  right  to 
I*  1785  J  seize  her  effects:   she  has  no  remedy  against  him,  from 
the  custom.    But  he  can  not  meddle  with  them,  so  as  to 
effect  her  creditors. 

There  can    be  no  objection  from  the  bankrupt-laws. 
She  ijs  within  them  :    but  she  could  not  be   liable  to 
capital  punishment,  if  she  was  really  under  her  husband's 
coercion, 
.  I  have  not  the  least  doubt  about  this  case. 

Mr.  Justice  Aston  said,  be  remembered  a  case 

in   C.    B.   in   his    time,  in    the   manor  of  Harwell : 

•  where  this  custom  of  feme  covert  sole  trader  wasestab- 

^/  lished.  *  .  ^  .  : 

^  Her  person  and  her  effects  in  trade  are  answerable^ 

f.  her  creditors:  and  the  husband  is  bound,,  by  an  implied 

consent 

The  statutes  of  bankruptcy  are.  but  aa  a  ttatuk-exe- 
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cution  upon  her  effects  in  trade,  so  far  as  they  are  liable      1765. 
by  law.  ^  .   LAvrs 

The  assigneet  of  the  husband  only  stand  in  his   place :  and  another 
and  Ae  himself  could  not  hsive  receded  from   his  consent.  v. 

He  may  put  an  end  to  her  sole   trade,  in  futuro :  but  he    phillips 
can  not  do  it,  with  retrospect.     He  can  not  take  away       et  al.* 
tlie  prior  right  of  her  creditors  to  her  effects  as  a  sole 
trader.    This  custom  does  not  interfere  with  any  marital 
rights  :  it  respects  only  trade  and  commerce. 
Per  Cur,  unanimously. 

Judgment  for th^  Plaintiff. 
Mr.  Justice  WiLMOT  observed,  that  this  custom 
subjected  the  wife  to  an  execution :  to  which  she  was  not 
liable  at  common  law. 

Rex  versus  Roger  Aiiun.  ^^^^  ^^^^ 

THE  defendant  had  been  convicted  on  the  hawkers  and  ^®^*  '^^*• 
pedlar8act:  and  the  conviction  was  removed  hither,  ConVictioo  on 
by  certiorari,  the  hawker. 

Sir  Fletcher  Norton  objected  to  the  conviction  :  for 

1st.  He  was  not  summoned^  to  answer  to  the  charge :  at  |;sec  Cowp. 
least,  it  does  not  appear,  that  he  was  summoned.  ui. 

2dly.  The  witness  was  not  examined  in  the  presence  of  ^"^"ra-  *3.1 
the  defendant :  and  therefore  he  did  not  hear  tnetvidence ;  L   ^^86  ^ 
as  far  as  appears  upon  this  conviction.  V.  2  Sir  J.  S.  1240. 
Rex  V.  Baker,  t 

3dly.  The  witness  does  not  swear  him  to  be  a  hawker  '''^'J^J^"*P*|» 
and  pedlar  at  the  ^ime of  the  conviction.  liebfuexT. 

Air.  Wallace  was  for  the  prosecutor.    But  Vipoat,  ctall' 

The  Court    were    unanimously   of  opmionPaicb.  1761. 
"  that  these  objections  were  not  well  founded."     For 

1st.  He  did  appear,  and  denied  the  guilt;  but  did  W 
desire  further  time  to  produce  his  evidence,  or  to  prove 
his  innocence.  He  seems  therefore  to  have  waved  any 
further  defence. 

2dly.  It  may  he  presumed,  that  the  witness  was  examin-  [s  Dum  986.] 
ed  in  his  presence. 

3dly.  There  is  an  inaccuracy  in  this  conviction':  but  it 
appears  that  the  defendant  exposed  his  goods  to  sale,  on 
the  i5th  ;  and  the  conviction  was  on  the  17th. 
Per  Cur,  unanimously. 

Conviction  affirmed. 

RtJLXersus  Hann  and  Price. 


ILIW R.  Morton  iixid  S\r  ' Fletcher  Norton  moved,  upon  Penoiuil  ap. 
•*'^*-  Tuesday  the  12th  of  this  present  November,  on  behalf  P«*"u»» 7*" 
of  the  defendants,  who  were  borough-justices  of  Cor/c- "^'^^  •*?* 


»wiU 
dis- 
peaiMd  witk 
OB  giving  Judgment,  where  the  sentenee  may  ptMiit^Ij  be  a  corporal  poniihinent* 
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1765*      Ciuiie^  and  had  con/mdF  themselves  guilty  of  an  infonaa** 

REX*      ^^^^  *  charging  them  with  a  very  great  misbehaviour  ia 

y^         the  execution  of  their  office,  (viz.  refusing  a  licence  to  a 

UAKV  and  P^'^'^^'^^^^^^'^^^P^'''  ^"^  ^^  pique  and  resentment,  and 

paicfi.     ^P^  '^^^  motives,  arising  from  their  attachments  in  rG> 

spect  to  a  late  parliamentary  election ;  and  acting  there* 

iji   under  the  iuiluence  of  one  of  the  candidates  1)  for  a 

rule  to  DISPENSE  with  the  personal  appearance  of  the 

defendants,  on  the  undertaking  of  their  clerk  in  court 

"  to  answer  for  their  fines.*' 

It  was  defended  immediately  (without  any  rule  to  shew 
cause)  by  Mr.  Serjeant  Davy,  Mr.  Thuriow,  and  Mr.  Dum^ 
uing^  of  counsel  for  the  prosecutors.    And 

The  Court,  upon  full  debate,  were  unanimous 
in  refusing  the  motion. 

The  general  doctrine  laid  down  by  the  court,  and 
agreed  by  the  counsel  on  both  sides,  was  that  though 
such  a  motion  was  subject  to  the  discretion  of  the  court*- 
either  to  grant  or  to  refuse  it,  where  it  v/asckarandcer^ 
tain  that  the  punishment  would  not  be  corporal :  yet,  it 
ought  to  be  denied  in  every  case  where  it  was  eitb^  pro^ 
buble  or  poisible  that  the  punishment  would  be  corporaL 
And  though  the  court  did  not  then  declare  what  punish- 
ment th^y  would  uiflLct  upon  the  present  defendants, 
yet  they  saw  the  offence  in  so  atrocioys  a  lights  as  tO'  be 
far  from  determining"  that  it  would  be  onlt pecumary.^ 
And  Mr.  Justice  WiLyiOT  and  Mr.  Justice  Aston  thousbt 
that  even  where  the  punishment  would  most  probacy 
be  only  pecuniary,  y^tio  o&nces  of  a  verjf  groa  and 
public  nature  (a3  they  held  this  to  be)  the  persona  con* 
vieted  should  appear  iVi  ;9erso«,  for  the  sake  of  example 
and  prtventiott  of  the  like  otfences  being  committed  by 
other  persons;  as  the  notoriety  of  their  being  called 
up  to  answer  criminally  for  such  ofiences  would  vecjr 
much  conduce  to  deter  others  from  venturing  to  commit 
the  like. 

The  Court  therefore,  upon  the  whole,  unaai* 
mously  denied  the  motion. 

The  SENTENCE  of  the  court  now  (on  this  aoth 

of  November),  pronounced  upon  them  was^ 

that  they  should  he  committed  for  a  month  ; 

jfined  oOl.  a  piece ;  and  imprisoned  till  the 

fine  was  paid* 

RuasfLL  ftermi  Sicrwart% 


Thurf.  Slit 
Not.  17  G5. 

who  «urFt$a« 

den  in  4i9- 

charfcof  bw 

hails  AHit  ha  chaisedio  custody  witbio  two  Icrnii- 


AMOTION  had  been  made  for  the  discharge  of  th^  de^^ 
fendant  out  of  custody,  for  want  of  having  baem 
charged  in  custody,  within  two  t^rmSt    The  motipn  n^ 
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founded  upon  a  rule  of  ibis  court»  made  in  Trimijf      T765. 

Term  I7I6,  3  G.  1.  whereby   it  is  ordered  **  that  if   bussell 

^^  any  defendant  shall  be  committed  to  the  custody  of         y^ 

**  the  marshal^  ox  charged  in  custody  o{  the  marshal^  or  stbvvaet. 

"  arrested  or  committed  by  virtue  of  the  process  of  this 

**  court  to  the  custody  of  any  sheriff  or  other  officer  what- 

*'  soever,  at  the  suit  of  any  plaintiff';  and  shall  so  remain  [     1788  1 

**  in  custody  for  two  terms ;  and  the  plaintiff  shall  not 

«<  declare  against  such  defendant  within  that  time;  such 

"  defendant,  after  the  end  of  the  second  term  after  such 

**   imprisonment,  shall   be  discharged  out    of  the  pri* 

**  son  where  he  shall  be  so  detained,  on  filing  commou 

**  bail  signed  by  one  of  the  justices  of  this  court,  with- 

**  out  giving  notice  to  the  plaintiff  or  his  attorney." 

Cause  was  now  shewn :  and  the  question  was  whether 
the  '*  defendant,  who  was  not  in  custody  upon  being 
*^  TAKVK,  but  had  saiiREKD£RED  Atmie(f  in  discharge 
'*  of  his  bail,  was  or  was  not  superbbdcablb  withia 
**  the  abovementioned  general  rule  and  its  construction, 
**  aod  the  practice  of  the  court." 

Lord  Mansfisld-^No  doubt,  the  time  rtf/uC^Burr.SOSO. 
frooB  the   time  of  kotice  of  the  drfendanfs  being  in  ^  ^^ ^^^J 
eusiody. 

PerCur.^ 
Rule  made  absolutely,  for  discharging 
'  the  defendant  out  of  custody. 

Memobakdum— The  debt  was  a  large  one  ;  upwards 
(it  is  said)  ofdOOOL    And  an  *  action  was  brought  by  *  Vpoti, 
the  plaintiff,  soon  after  this  motion,  against  his  attorney  P-  ^^  ^'^ 
Mr.  Palmer^  for  hi8ii€;g&(rf  in  omitting  to  charge  the  de*  jg J"J[j5"»j^||^ 
fendapt  within  time :  which  action  was  tried  in  C.  B.  n^j,  1757. 
about  24th  or  25th  June  1736 ;  and  *  5001.  damages  given 
against  Mr.  Palmer* 

Gray  versus  Ashtov, 

nnHE  defendant  having  obtained  a  judge's  order  upon  Sham  demur. 
-^   the  terms  (amongst  others)  of  "  pleading  an  issuable  '•T .'?  "^^ 
«  plea,"  put  in  a  sham  demurrer.  d«  for  ri^'- 

.  The  plaintiflTs  attorney,  looking  upon  this  as  a  mere  ing  imi J|^lj.  * 
evasion  of  the  judge's  order  requiring  the  **  pleading  an 
**  issuable    plea^*'   signed  judgment ;    supposing  that  a 
SHAM  demurrer  is  not  an  issuable  plea. 

The  defendant  obtained  a  rule  to  shew  cause  why  this 
judgment,  which  the  plaintiflTs  attorney  had  signed^ 
should  not  be  set  aside.  And  cause  being  now  shewn ; 
it  was  prayed  by  the  counsel  for  the  plaintiff,  that  this 
rule  might  be  discharged  with  costs. 

'  TttB  Court  were  of  opinion,  *'  that  it  ought  to 
"be  so." 
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1765.  ^  distinction  was  taken  by  the  court,  between  a  rent 

t7  D  ini  530.  and yi//> demurrer,  and  a  sham  one ;  the  former  is  an  is- 
M  .  115^5  suable  plea,  within  t!ie  intentand  meaning  of  the  judge's 
Barnes,  168.]  order  :  the  latter,  is  only  an  evasion  of  it. 

Rule  discharged,  with  costs. 


Friday,  2?d  Knox,  Esq.  versus  Costello. 

Nov   \lG5.        ._  ......  .         -  ^  ^     -^   ,       ^     ,      m 

Onr  aloiif       nTHIS  was  a  wnt  of  error  from  B.  R.\n  Ireland,  \o 

cannot  Ur'mo-     -^    reverse  a  judgment  of  their's,  affirming  at  judo:ment 

rrror,  wIuTc    in  C.  JJ,  there,  in  an  action  of  debt  for   18001.  brought 

there  are  scve- against    William   Knox  by  Christopher  Fa  Hon  dece-^sed  i 

^^^'  and  also  aflfirming  the  adjudication  of  C  B>  in  Ireland,  of 

[SeeiDum.    exec ul ion  of  the   same    judgment   upon  writs  of  scire 

\  facias  issued  out  of  the  said  court  of  C.  B,  in   Ireland, 

aq^ainst  the  said  Knox,  at  the  suit  of  Edmond  CoUello  and 

Kdmoiid  Fallon,  surviving  executors  of  the  said   Christo^ 

pha-  Fnllun^ 

It  appears  upon  the  return,  that  the   original  action 

was  brought  in  C.  B,  in  Ireland^hy  Christopher  Fallon  : 

and  liiat  he  had  recovered  his  debt,  and  also  11.  18s.  5d. 

f(^r  dainap'R  occnsibrie    detentionis  debiti.     That    a  scire 

facias  quare  exccutionem  non  issued,  at  the  suit  of  the  said 

Edfhonil  Fulton   and  Edmond  Costello,  suggesting  ••  that 

*•  Chiif^tuphtr  Fallon  was  dead,  and  that  they  were  his 

**  surviving  executors."     That  upon  \\\\^  scire  facias,  the 

df  fendaiit   pleaded  payment :  which  was  found  against 

\\\ti\,\s\X.\\s\\\)encG  damages.    Whereupon  it  was  adjudg-^ 

ed,  "  that  they  (as  his  executors)  should  have  execution 

**  against  Knoxiov  the  debt  and  damages  aforesaid  :"•  and 

it  vviis  also  adjudged,  **  that  they  do  recover  against  the 

'•*  said  Hitliam  Knox  their  ros/s  and  expences  aforesaid,  to 

'*  sixpence  by  the  jury  aforesaid  in  form  aforesaid  asse«s- 

**  ed  ;  'dwAaUo   17l.  148,  8d.  for  their  cos^5  flwd  expences 

"  aforesaid  adjudged  to  them  at  their  own  request,  by 

"  the  court  here,  by  .way  of  increase  according  to  the 

**  form  of  the  statute  in  such  case  made  and   provided  : 

'*  whicii  said  costs  and  damages,  \x^  the   whole,  amount 

"  to  171.  16s.  -^d.  and  that  the  said  Edmond  Fallon  and 

"  FjdmQud  CosteliO  have  execution,  &c." 

Ofilg  one  of  the  executors  appeared  to  the  writ  of  error 

in  J?,   /t.  in  Ireland,  viz.  Edmond   Costello ;  "who,   alone, 

^ued  out  the  scire  facias  quarc  executioneni  non,  in  B.  Ri 

there  ;  and  yet  the  court  affirmed  that  judgment  of  C  B. 

for  Ifolh:  and  the  adjudication  was  "that  both  should 

••  recover." 

r    l*'90    1      ^^ '*'^  cause  came  on  to  be  argued  upon  Tuesday  last; 

L      ^         "  but  was  then  adjourned ;  and  now  stood  in  the  paper  agaiD* 

Mr.  Jshhurst,  lor  the  plaintift'inerror,  made  these  two 

'    objections-* 
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iBt    The  court  below  have  given  damages  for  non^pay-*      ]  ^g^ 
Rient  of  the  moneys  whereas  damages  can  not  be  given 
in  B  scire  f actus.    1  Ro.  Abr.  574.  letter  P.  »/.  6,  "  In  a       ^^^ 
•*  scire  facias,  no  damages  shall  be  recovered."    2  if.  6.  roaTETTA 
15.  Nor  could  costs,  till  the  statute  of  8,  9  fV.  3.  c.  11.  *^^^^^^- 
"^  for  the  better  preventing  frivolous  and  vexatious  suits." 
f  V.sect,3  ]  He'aiso  cited  6  Mod.  157.  Fanshaw  v.  Morrison, 
Hii  3  Arm.  B.  K. 

2d  Objection— The  scire  facias  quare  executionem  tioup 
in  the  RingsBench  in  /re/ima  is  prayed  by  EdmondCastello 
onlv :  though  the  writ  of  error  is  brought  against  the 
two  executors :  and  yet  there  is  no  suggestion  **  that 
"  either  ol"  them  is  dead:*' though  utilifonc  of  them  appears 
to  it,  and  prays  the  scire  facias. 

The  case  of  Bretrer  v.  Turner  in  1  Sir  J.  S.  233.  is  in 
some  degree  applicable  to  the  present.  The  judgment 
'  was  against  two ;  and  was  so  described  in  the  writ  of  error : 
but  it  was  laid  to  be  only  ad  grave  ^fa/fifttim  of  one  of  them  ; 
thouk  h  it  did  not  appear,  that  the  other  was  dead.  There; 
it  was  determined  "  that  both  defendants  ought  to  join  in 
'*  the  writ  of  error."  Here,  they  ought  both  of  them  to 
bejoined. 

Mr.  Wallace^  contra,  for  supporting  the  judgment  in 
C  B.  in  Ireland^  and  also  the  judgment  of  affirmance  in 
B.  R.  there. 

He  allowed   the  first  objection   to  be  good,  t/*  well 
founded :  and  mentioned  the  case  of  Henriqms  v.  Dutch 
West  India  Company,  in2  Sir  J.S.  807, 80^.  and  in 2  Lord 
JZoy/n.  1532,  S.  C.  wtiere  the  judgment  was  reversed  for 
the  dama.^es.    But  he  denied  that  damages  are  here  given 
FOR  the  delay  of  execution  :  the  words  are  *  only  "  that  ^ 
"  he  has  been  damaged  and  put  to  costs."    The  damages  ^22^  ^!"3l-^ 
are  only  6d.  on  a  debt  of  18001.  and   the  judgment  is  i^^x  did  not 
that  the  plaintiffs  recover  their  costs  and  expences  aforesaid,  ptj  the  afore- 
to  6d,  by  the  j  ury  assessed ;  and  for  incjrease  of  costs  and  •aid  debt  and 
charges  1 7 1.  and  upward.  **?  rf^^iJld 

recovered 
against  him  bv  the  aforefaid  Chriitopher  Fallon,  by  the  taid jodgment  in  the  laid  le* 
veral  wriln  of  scire  facias  mentiooed,  to    And  that  the    said  Edmond  Fallon   and 
Editiood  Costello,  by  the  Don- pajm^snt  thereof,  as  executors  of  the  said  Christopher 
Fallon,  were  damnified  aro  sot  to  costs,  to  the  amount  of  sixpence  sterling*** 

But  if  it  should  be  admitted  '<  that  this  is  damages  for  [    1791    j 
"  the  delay  of  execution;"  yet  the  judgment  ought  to  be 
reversed  only^br  the  6d.  as  was  done  in  the  case  of  IJen" 
rigues  and  tlie  Dutch  West  India  company* 

As  to  the  2d  objection — No  case  is  cited  in  proof  of  it. 
No  objection  was-  made.  It  was  the  plaintiff  in  error's 
fault,  not  tQ  bring  in  the  other  executor.  However,  ov^ 
executor,  alone  may  call  upon  the  plaintiff  in  error^  to 
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1765.      assignerrore ;  ud  if  tbe  judgmait  shall  be  affinned  as  to 
KNOX     ^"^  ^f  them,  it  19 and  muat  be  affirmed  as  a  good  judg« 
j^         men!  with  respect  to  both  of  tbenu 
C08TBX.LO.      ^^'^  ^^^»  ^^^  ^^^^^  executor  (Edmonii  PaUon)  shall  be 
intemkd  to  be  dead.     Hitnloe^s  c^ise,  9  Co.  36.  6. 

Mr.  AMiunt^  in  reply.  The  judgment  must  be  rerersed 
io-^o^o,  if  at  sU. 

The  6d.  is  tf^  inadequate  a  satisfaction  for  cosfs,  as  it  is 
for  damages. 

Lord  Manspiei.i»  was  not  in  the  eourt. 
Mr.  Justice  WieiMot  (after  stattnfir  the  case  parti* 
cularly)  said  **  tlie  court  ought  to  support  a  judgmeut 
•'  recovered  upon  the  merits^.*' 

This  original  judgment  was  obtained  so  long  ago  as  tbe 
twenty-third  yesr  of  King  G.  3.  And  the  plaiutilis  be- 
low have  not  yet  obtained  tbe  effects  of  it. 

The  first  objectioo  turns  upon  a  fact,  which  does  not 

E" — port  the  objection.    To  be  sure,  dama^/tsjor  dr/oy  of 
iiHon  can  not  be  given  in  a  $eire  factoB;  nor  could 
-  w.-^*.  a.  ^»  ^"  ^^  statute  of  S,  9  IV.  3.c.  !!•  •     And  if  this 

wuK%.  a.    ^^^^^  were  so^  the  judgment  might  be  reversed  a$  io  the  6d* 
and  affirmed  as  to  the  rest.  ^ 

But  here,  the  being  "  damnified  and  put  to  costs  to 
^  the  amount  of  3d."  is  only  meant  as  hfwmdaiion  for  the 
costide  ineremenio :  and  the  judgment  is  '*  that  the  plaitt* 
^  tiffs  shall  recover  171*  148.  8d.  Cor  their  co$is  and  er- 
•*  fences,  4rc." 

The  second  objection  is  *'  that  tbe  sdre  facias  guare 
^  executtonem  non  is  brought  by  oafy  snc  of  these  l«s 
**  executors.*' 
[  1 793  1  As  to  the  case  of  Brewer  v.  Tutner,  is  Sinrnge,  cited  by 
Mr.  Ashhuni — ^It  may  be  right :  lor  bodi  aieUierepMis- 
iiffi^  to  reverse  the  judgment. 

But  a  scire  facias  quare  exeadkmem  nan  is  only  to  bring 
the  plaintiff  in  errur  in»  to  assigfi  kis  errors.  He  comes  id.' 
upon  it,  and  assigns  his  errors.  Therefore  he  waved  any 
objection,  and  admitted  the  one  executor  to  be  sufficient 
to  call  upon  him  merely  to  assign  errors.  He  might 
perhaps  have  moved  to  quash  it:  btit  as  be  did  not  chal- 
lenge It,  he  has  waved  the  objection  to  it;  and  we  are  not 
to  presume  the  other  executor  to  be  alive. 

No  case  is  cited  to  bind  us  to  reverse  this  judgment: 
and  it  can  be  attended  with  no  inconvenience,  to  af- 
firm it. 

Mr.  Justice  Yates  aHowed  the  principle  of  the* 
first  objection ;  but  denied  that  the  fact  supported  iK 
**  Damages^  may  mean  costs..    The  fact  is  no^  therefore^ 
'    as  it  has  been  alledged. 

As  to  the  second  objection— He  was  very  clear,  that 
Ibe  judgment  oo^t  to  be  affiraudin  tota.    Mr.  AsMstHts 
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cue  cited  from  1  Sir  J.  S.  333.  is  not  like  this  case.      ]765« 
Hacket  v.  Heme^  in  Capihew  7-  indeed  is  a  determination       knox 
"  that  a  writ  of  error  by  one  alone  upon  a  judgment         y^ 
**  against  two,  is  not  good."    But  that  is  upon  account  costkllo. 
of  the  inconvenkenoe  that  would  arise  from  a  perpetual 
delay  of  the  execution,  ifeverjf  defendant  might  bring  a 
writ  of  error  by  himself.     Now  that  reason  does  not  koU^ 
in  the  present  case,  where  these  executors  are  defendants 
in  error,  and  not  plaintiffs. 

Mr.  Justice  Aston  declared  himself  to  be  of  the 
same  opinion. 
.  Whereupon,  by  the  unanimous  opinion  of  all  three,  the 

JUDGMEKT  was  AFFIRMED* 

HoLCOMBE  and  another  versus  Wadr. 

IT  was  declared  by  Mr.  Jnstice  fVilmot  and  Mr.  Justice  J|^«3WM*Iof 
Yates  (Lord  Mansfield  being  absent,  and  Mr.  Justice  ^f^^^^j^JI^^ 
JlstOH  silent)  that  the  general  rule  of  P.  15  C.  2,  about  the  o!^  the  execu- 
necessity  of  an  attorney  for  the  defendant  being  present,  f   1793  1 
^  whenever  a  person  in  custody  gives  a  warrant  (^attorney,  turn  of  a  war*' 
"  TO  CONFESS  JUDGMENT,*'  IS  con/?w«i  to  judgment  in  ""^t  of  aU 
tht  pariiru/ar  cause  whereupon  he  is  in  custody;  and  **^r"®y ^^^  * 
does  not  extend  to  warrants  of  attorney  given  ••  to  confess  Fsc«  i^Durn. 
^'  judgments  in  other  actions."     And  this,  they  said,  433. 
has  been   so  settled.     (V.  2  Lord  Raym.797.  fjim  v.  l  £ui  S4S.] 
Hutchinson:  where  it  is  settled;  and  the  reason  of  the  *  5^  »"!l!«. 
rule  IS  given.)  andiheriirt 

ofic«ntoex« 
act  or  take    • 
tnm  any  peivoo  beings  in  their  cnftodjF  by  arrest  any  warrant  to  ackaowledge 
ftJodgineDt,  but  in  the  prcMBoe  of  aa  atloni^  for  the  defeodanU 

Harvey  versus  Peake. 

MR.  Cox^  on  hehalf  of  the  defendant^  had  moved  on  Judgment  to 
Tuesday  the  I9th  instant,  in  arrest  of  judgment:  and  i>e  arretted 
one  of  his  objections  was  to  the  manner  of  joining  issue.  ^^  adencal 
For  that  this  issue  was  joined  (or  rather  not  joined)  in  (jj^'j^"'^**'"' 
these  words — •*  et  frtedictus  A.  P.  similiter;^  which  was  a 
repetition  of  the  same  name  {viz.  that  of  the  defendant ;) 
instead  of  saying,  ^*  ei  predict  the  plaintiff  similiter:** 
BO  that,  in  effect,  the  party  has  joined  issue  with  himself. 

•  Lord  Mansfield  advised  Mr.  Cox  to  drop  this 
objection  to  the  want  of  joininff  issue;  and  to  rely  on  his 
other  obtjections  in  arrest  of  judgment 

However,  Mr.  Serj^nt  Forster  now  renewed  it;  ob* 
serving  that  this  was  the  plaintiff*s  own  mistake;  and 
not  the  defendant's ;  and  he  cited  Cornms  376.  WuBcer  t« 
Ustir^!iad%  Sir  J.&  1117.  J%ra(&v.  IfallM^  to  prove  it 
iauL 
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1765  ^"^  ^^^^  three  judges  (Lord  Mhnsfield  being  no^  absent) 

over-ruledit.upon 

WARVEY  Ty/jj.   Justice  Wtlmot's  rehearsing  the   case    of 

^'  Probyn  v.  Churchman^  M.  5  G.  2.  B.  R.  (which  I  took 

FEAKE.     jj^g  liberty  of  .mentioning  to  have  been  since  confirmed 

by  a  latter  one  of  Cleaver  v.  Jordan^  Mick.  7  G.  sT  1733. 

B.R.) 

The  RULE  for' shewing  cause  why  the 
judgment  should  not  be  arrested,  was 

DISCHARGED. 

N.  B.  That  Lord  Chief  Justice  Lee  (then  only  Mr.  Just.^ 
Lee)  did,  in  both  these  last-mentioned  cases,  cite  another 
case:  of  Rawbone  v.  Hickman,  in  P.  9  G.  1.  in  this  court : 
which  was  debt  upon  bond ;  and  the  defendant  pleaded 
**  solvit  ad  diem^'  et  hoc  petit  quod  inqtdratur  per  patriam. 
The  plaintiff  said,  **  Et  predict,  the  defendant  similiterJ^ 

C17Q4  T  '^'"*  ^^  moved  in  arrest  of  judgment:  but  the  objectioir 
-^  was  over-ruled ;  and  judj-^ent  ai&rmed. 

Saturday,  isd        ZoucH,  ex  dimiss.  Abbot  and  Hallet,  rerwif 
Nov.  1765.  Parsons. 

rs.  c  I  Bi     

S/is.  and  cited  TPHIS  was  a  special  case  in  ejectment:  and  the  ques*. 
1  Brown, 109.3  ^'^"  was  "  whether  an  infant's  conveyance  6^ /ease 

Conveyance  "  and  release  was  absolutdy  void,  or  only  voidabi.e." 
oPan  infani  This  cause  had  been  twice  tried.  Upon  the  fii^t  trials 
mortg^agee  is  an  incomplete  case  had  been  drawn  up  and  agreed  upon  ; 
tm^Vh^^  which  having  been  argued  on  Friday  17th  June  1763,  by 
Molded  by  hit  ^''*  Serieant  Glynn  for  the  plaintiff,  and  Mr.  Z>u//iiii9g 
entry  during  for  the  defendant,  Loud  Mansfield  then  observed,  that 
infancy.  many  circumstances  were  necessary  to  be  known,  besides^ 

those  contained  in  the  case  as  it  then  stood;  which  was. 
not  sufficiently  stated,  to  come  at  the  merits:  and  if  the 
parties  could  not  agree  upon  the  facts,  the  cause  must  be 
tried  over  again,  and  those  facts  ascertained.  It  was 
therefore  adjourned  at  that  time,  in  order  for  the  neces- 
sary facts  and  circumstances  to  be  more  completely 
stated :  and,  the  parties  not  agreeing  to  them,  a  secoml 
trial  became  requisite. 

It  was  tried  this  second  time,  at  the  Lent  assizes  1764, 
for  Somersetshire,  before  Mr.  Justice  Yates;  when  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion  of 
this  court,  upon  the  following  case. 

Special  case.(fl)  John  Bicknell,  being  seised  in  fee  of  the 
messuages  and  lands  in  the  declaration  mentioned,  by 
iiidenture  of  lease  and  release  dated  24th  March  1750, 


•  ^   I   ■      ■■■■..». 

{a)  See  4  Brown,  509;  «'Dtfn»;  5ly6S.  1  fez. 
3  Jtk.  710.  16  Twi.  481,  486.  pL  3. 
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and  25th  March  175),  conveyed  the  premises  to  William       1755, 
Cook  and  his  heirs,,  by  way  of  mortgage^  for  securing  the      goucH 
repayment  of  2801.  William  Cook  afterwards  died,  leaving  _    ditnlsB 
John  Lamb  Cook^  an  infant,  his  eldest  son  and  heir  ai  *  u^q*  «|jJ 
law;  and  also  leaving  his  widow  Elizabeth  Cook,  and  the    y^^^j^^^^ 
said  JoA/i  Lamb  Cook  his  joint-^jrecu/ors  and  residuary      "^  ^ 

legatees.  parsons 

.    John  Bicknell,  the  mortgagor,  afterwards  brought  the 

title-deeds  of  the  premises  to  one  Mr.  John  Williams  an 

attorney,  and  desired  him  to  procure  the  sum  of  400U 

upon  the  same  security;   in  order  to  pay  oil*  the  said 

mortgage  to  the  Coofc^,  and  for  other  purposes.     Williams 

applied  to  the  lessors  of  the  plaintiff,   who  agreed  to 

advance  the  s^ame:  and  by  indentures  of  lease  and  release 

bearing  date  respectively  on  the  {JQth  and  30th  of  Juwe  -    -w...    - 

i761,  between  the  said  John  Lamb  Cook  (then  being  aa  L    ^79^  J 

infant  of  between  sixteen  and  seventeen  years  of  age)  and 

the  said  Elizabeth  Cook^  of  the  first  part;  the  said  John  - 

Bicknell,  of  the  second  part ;  and  the  said  Henrys  Abbott 

and  Catharine  Hallett,  (lessors  of  the  plaintiff)  of  the 

third  part ;  the  said  John  Lamb  CooAand  Elizabeth  Cook^ 

in  consideration  of  the  sum  of  2801.  in  the  said  release 

mentioned  to  be  to  them  paid  by  the  lessors  of  the  plaih- 

XifT,  granted  and  released,  and  the  said  John  Bicknell,  as 

well  for  the  consideration  aforesaid,  as  for  the  further 

sum  of  1201.  to  him  mentioned  to  be  paid  by  the  said 

lessors  of  the  plaintiff,   granted,  ratified,  and  confirmedi 

the  said  premises  to  the  said  Abbott  and  Hallett,  zud 

their  heirs,  to  hold  to  them  their  heirs  and  assigns  for 

ever. 

The  said  Mr.  Williams  when  be  drew  the  iaf^t  mentioned 
mortgage-deed,  apprehended  that  the  whole  principal 
sum  of  2801.  continued  due  to  the  representative  of  the 
said  William  C^aok,  upon  his  said  mortgage;  and  there- 
fore expressed  that  sum  to  be  the  consideration  paid  to 
them':  but,  in  fact,  the  sum  of  1001.  only  prindpal 
money,  and  91.  for  interest,  then  remained  due  thereon; 
the  S9^id  William  Cook  having  been  paid  the  other  1801.- 
in  bis  life-time ;  and  accordingly,  at  the  time  of  the  exe- 
cution of  the  said  last-mentioned  indentures  of  lease  and 
release,  Eiizabeth  Coofc  received  lOdl.  being  the  principal 
and  interest  then  remaining  due  to  her  son  apd  her  .1^ 
representatives  of  her  late  husband,  upon  his  mortgage; 
and  the  residue  of  the  sum  of  4001.  was  received  by  the  > 
said  JpAn  Bicknell  from  the  lessors  of  the  plaintiif*. 

The  said  John  Bicknell  continued  iu  possession  of  the 
premises  from  the  time  of  his  conveyance  thereof  to  the 
said  William  Cook,  until  the  y^r  1756;  when  he  con- 
veyed the  premises,  by  way  of  mortgage  for  2001.  to  one 
Thonm  Thame,  for  a  term  of  ;rears^  who  in  March  116^ 
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1765,      assigned  the  said  term  to  the  defendant  Henry  ParsdtUt 

zoucu      '**  consideration  of  the  sum  of  !228L  in  the  said  deed  of 

dimiss    assignment  mentioned  to  be  the  principal,  interest  and 

iiBBOT  ank^^^^®  ^^^^    ^"^  ^^^^  Bickneli  to  the  said   'fhorne:  but 

HALLET     M^^^  *he  assignment  to  the  defendant,  Mr.  ffUUams^ 

^  then  being  attorney  for  the  lessors  of  the  plaintiff,  gave 

'  the  defendant  notice  of  the  mortgage  made  to  William 

^  '   Cook,  and  of  the  assignment  of  it  to  the  lessors  of  the 

plaintiff. 

On  the  87 th  day  of  March  1764,  two  days  before  the 
day  of  holding  the  assizes  at  Taunton^  the  said  John 
lamb  Cook  made  an  enirjf  on  the  premises,  in  order  to 
avoid  hit  said  lease  and  release  to  the  lessors  of  the 
plaintiff. 
r  ifro/;  1  '^'^^  question  is  "  whether  the  lessors  of  the  plaintiff 
L    1790  J  «*  are  intitled  to  recover  the  premises." 

This  new  case  was  argued  on  Friday  the  8th  of  this 
month,  by  Mr.  Serjeant  Gh/nn,  for  the  plaintiff,  in  sup- 
port of  the  infant's  lease  and  release ;  and  Mr.  Dunning, 
idr  the  defendant,  who  insisted  upon  their  being  abso^ 
hUfly  void. 
Mr.  Se^eant  Glynn  urged,  that  infancy  is  a  personal 
/-,  —    ^Dririlege;  and  that  the  infant  only  can  avail  himself  of 

/i^^''      ^^^^'*  inftincy :  no  oihtr  person  can  do  so.     He  cited  WhiU 
5  ''V^  ^^  ^  '      tinghanCs  case,  8  Co,  43.  as  an  authority  for  him:  though 
-'a  ^jb  f  f^^ff  .he  Owned  that   this  case  is  not  quite  conclusive,  as    it 
A  ""U  rdeM IVH ^t'\%  confined  to  feoffments.    Yet  it  shews,  that  privies  in 
/      estate  (as  joint-tenants,)  and  privies  inlaw  (as  lords  by 
escheat,)  e^all  not  take  benefit  of  the  infancy  of  another* 
And  this  doctrine,  he  said,  applies  to  all  other  convey* 
ances  whatsotoer: 

If  the  infant  does  not  object,  it  is  good  against  all  the 
world.  He  cited  Co.  Litt.  377 .  Co.  Liit.  51.  Bacon  on 
Uses,  855.  and  be  added,  that  the  doctrine  is  clearly 
stated  in  HvmphrestonU  case  in  S  Leon.  '216,  ^IS.  and 
ifoone  105.  S.  Cf.  (there  called  Lane  v.  Cooper^)  the  7tb 
•v.S.C.iii    point  of  it* 

Bendl.  195.        It  is  not  a  null  agreement ;  because  the  person  of  full 
I  Owen,  64.      age  is  bound:  Ae  choice  of  standing  to  it,  or  not  agreeing 

I  SJi'aS'  40  ^  '*'  *^  °^^  reciprocal. 

!  ana        .     .     Therefore  John  Lamb  Cook's  act  was  good  at  the  time ; 

I  and  stands  good :   and  the  plaintiff  has  a  good  title  to 

I  recover  now. 

'    The  great  point  to  be  attended  to«  is  the  »£KfcFit  of 
I  the  infanJt. 

\  til  the  case  of  aYi  ttifitnt's  making  a  lease  without  re« 

flfertitig  rent,  it  must  therefore  be  void.    But  a  leacsto 

mMe  merHy  in  order  to  brins  an  ejectment^  is  good: 

ibr,  there  the  ittfent  ia  not  prejudiced. 
^  &rf^thoinfiiiitiljaotjcanRattepreJTtdicedi;   " 
8 
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The  mother  alone,   being  joiwt^xecutor  with  him,      IJCS. 
had  a  right  to  recehre  the  money,  and  give  a  discharge     zouch 
for  it:  and  after  it  was  recetyed,  the  infant  was  only  a  exdimiss. 
trustee*  abbot  and 

Therefore  even  with  regard  to  the  infknty  it  is  not  a  vtnd    » ^xlct 
act ;  but  only  voidMe.  ^^ 

Mr.  Dunning,  for  the  defendant,  the  second  mo.rtgagee,   ^^ngoNs. 
agreed  that  both  the  first  and  second  mortgagee  were 
wqmall^  inlitled  to  favour ;  and  that  theiefore  ^rUstntu  of 
law  must  prevail. 

This  is  not  a  case,  be  said,  where  the  court  of  Cban-> 
eery  would  have  compdM  the  infant  to.do  what  be  has 
done. 

The  Serjeant's  proposition  is  **  that  the  infant's  act  is 
^'  good,  tiU  dissented  to  by  him,  when  he  oomes  of  age.'* 
But  I  say,  that  bis  dissent  shall  have  a  retrotpett :  it  fv* 
9cindi  his  act,  and  makes  it  void  «6  initio.  And  he  may 
avoid  it  at  liny  iJAic;  either  at  the  instonir  he  comes  cfe^, 
or  earlier.  It  Was  formetly  a  doubt,  whether  a  dmmfmt 
infra  miaiem  would  lie,  mftrr  the  infitof  a  coming  of  age. 

He  ai^ued  that  this  eonveyanoe  by  issse  ea/^rektm  was 
absolutely  voM.    A  feoffment  and  li?«vy  of  seisin  permmaU 
Jy  aniioctualfy  given  by  the  infent,  was  the  only  method 
that  could  have  made  it  only  voidobk. 

A  defeasible  estate  is  not  theefileot  of  every  sort  of  con- 
veyance.   (And  here  be  went  into  deep  and  ancient  taw 
concerning  the  different  soits  of  conveyances,  and  the 
diferetit operations  of  them.*)    He  cited  Bro.  Abr.  title  «  Y.  ante,  9t* 
Coverture  and  Infancy^  pi.  1 ;  where  it  is  said  ^*  that  a  »nd  710  to 
**  feoffment  and  livery  inade  by  an  iaftnt  himuIfzxkA  not  ^^^* 
**  by  attorney,  is  votAi6/«,  and  not  void:  noia  iiverHiieJ* 
ft6tf.8.ft. 

Wiuttimj^ai0Cecmt^^Co.  lecognid^es  the  difference  be- 
tween jpe/vonsrf  deliveiy  ^of  seisin,  and  a  delivery  of  it  by 
UtkT  of  efttornef.  (see  pa.  45«  a.)  The  delivery  alone  is  the 
foundation  of  the  voidable  estate :  and  the  reasoning  can- 
not therefore  be  «pptied  to  any  athtr  sort  of  conveyance 
than  a  conveyamoe  <ijr  /tvary. 

He  oited  a  case  or  tbe  daaghters  and  coheiresses  of  one      ' 
J.  FrevH^  in  (9  H.  6,  fa  &  pi.  14.)  and  aif^ued  from  it, 
that  a  feoffment  by  an  infant,  witiboilt  liveiy  of  seisin  <ic- 
tuMf  and  penonaUy  given  by  him»  is  void;  thongb  a 
Voidaible  estate  passes  by  his  personal  livery. 

And  an  infant's  personal  liveiy  will  create  a  voidable  [  1798  J 
estate,  whatever  age  tbe  kiiaBt  be  of.  I'beiefote  though 
an  infant's  actual  personal  livery  be  good,  till  avoided ;  yeit 
ift  is  otherwise,  where  his  livery  is  nc^  pmonal. 
-  The  distiaeUoii  I  have  taken  is  clear  and  common ;  and 
4s  kKid4own'ia  eKpress  terms  in  JVacA's  (aw^« «» p*10l» 
(%u.  wheve^  Isr  4t«B  not  inp.  10S») 
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1765.        .  In  26  H.  8- pi.  2  FiiZ'herbert  said,  that  an  infant  tnav 

zoucH     plead  "  that  he  did  not  grant  by  the-deed,"  notwithstaud- 

I  exdimiss.   ^^  that  it  be  sealed  by   him;  because  nothing  passed. 

I  ABBOT  and  -A^^  if.the  infant  had  made  livery    of  seisin  at  the  door 

iiALLET     <>{>t\\e  church,  peiadventure  this  mipfht  change  th«  case. 

V.  As  if  hepjives  goods,  and   delivers  tb'^xt^  .hinisetf,  he  shall 

PAEs'oNS.    ^^^  have  a  writ  of  trespass;  no  more  tlian:an  assize,  when 

be  makes  livery  and  seisin  himsc/f:  but  if  he  makes  a /e/- 

terof  attornetfy  it  is  otherwise.     And  this  diff'tpence  was 

granted  by  all  the  court. 

■'  Brvoke  adds,  at  the  end  of  his  abridgment  of  this  case  in 
JBro,^^/->r,. Title  Coverture  and  It^qncy^  pi.  1.  "  Etsic  vidt 
**  que  livery  dun  fnit  dun  enfant  neat  stmbU  al  livery  de  tent 
***j  pu  biens  per  iuy." 
'  '  nVeti   own,  that  pL  12.  of  the  sames  title  seem  contra* 

^  dietory :  and  it  is  copied  into  F.  N,  B^    Title  **.  Dumfuit 
**  infra  mtatem.^'    (V.  new  edition  pa.  4*2(5.  in  margine.) 
Here,  indeed,  the  livery  of  the  deed  and  the  livery  of  the 
land  are  confounded.     But  the  Year-book  (upon  lopkin<( 
into  it)  appears  to  bemisreoited:  and  such  aquestion  could 
not  arise.    In  Cro.  Car,  103,  Sir  Thomas  Hok  v.  Sambach^ 
the  infant's  grant  was  agreed  to  be  void  as  to  the  remain- 
der.   And  in  Ihompson  v.  Leach^  3  Mod,  301,  and  Carth^ 
/  435.  S.  C.    It  was  holden  "  that  a  surrender  made  by  an 
c^**  idiot  or  by  an  infant  is  void  ab  initio ;  and  that  any  per* 
-*'  son  ipay  take  advantage  of  it."  ' 

A  surrender  hy  hn  infant  cannot  be  by  deed »  butts 
absolutely  void.  Lloyd  v.  Gregory  ^  Cro.  Car.  ^02  ;  1  Ro^ 
Abr.  7^8. 

I'qe  case  of  Thompson  v.  Leach  is  the  fullest  reported  in 
_  ^  0  Mod*  301 :  and  there,  an  infant's  surrender  was  con* 
^sidered  as  absolutely  void,  A  clear  distinction  was  aUo 
taken  between  the  deed  f/se//^.of  an  infant,  (the  form  of 
it,)  and  the  operation  of  the  deal :  and  it  was  determined^ 
that  all  deeds  by  infants,  and  ail  surrenders  by  infanta, 
are  void  ab  initio. 

[1*700  T  i^  ^^  only  feoffments  with  acfWperaoiira/ livery  that  are 
l/yy  J  VOIDABLE  only,  Bro.  Abr.  title  Ctver/nre  and  Infancy 
pi.  40.  referring  to  34  ^MUr,pl,  10.  says  **tenetur  cleremettt, 
/'  gue,  rekase  detrfant  de.  tout  le  droit  en  terre  de.que  ilkt 
*^juit  unques  seisie^est  void,  S^c.  Mes  alitir  dicitur  dun 
•*  feoffment.  Le  reason  del  divtrsi^ie  semble  per  reason 
*'  del  livery  del  terre.  Ceo  nest  que  voidable;  etlauterest 
"  void:' 

Therefore  an  infant's  BEiiEASsis  void,  not  voidable 
only. 

Lord  Coke  had  not  considered  this  subject,  or  at  least 
.not expressed  himself  upon  it,  with  his  usual  accuracy^ 
Jnl  Inst,  5.1.  b*  and  iti  247.  b.  he  does  not  di^tinguiali 
between  the  different. conveyances;  and )ie make* eatry 
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equivalent  to  livery.    So,  in  2  Imt.  673,  on  tbe  statute o£      176^, 
d7  H.  8.  c.  l(>,  concerning  iorolmeots  of  bargains  and     soucu 
contractsr^he  piainty  considen-d   the  deed  as  absolutely  ^^  dimiss* 
void?-"  It*  an  infant  bar4;ain  and  sell  lands  which  are^^^^j^jj^ 
••  in  the  realty  by  deed  indented  and   inrolied,  -be  may     n^j^i^^x 
**  avoid  it  yrhe^  he  will :  for  t^e  deed  was  of  no  efiect         y^ 
**  to  raise  an  use,  &c."    So  in  1 /i/«/.  45.  A  (for  want  of  y^^^m. 
considering  the  ditlerent  forma  of  conveyances—)  he  i$ 
not  accurate. 

In  the  case  of  James^  ex  dimiss.  Anbre^^  v.  JenkynSt 
Tr.  34  G.  2.  C.  B.  A  lipase  by  ttnacrt  for  life  was  holdeiv 
voidable  o/i/y,  where  the  le.ise  for  lives  was  wade  hylivtry. 
Therefore  Lord  Coke  must  be  understood  of  ^cA  convey- 
ances as  operoiff  by  LIVRRY. 

As  to   infant's  kasesr^The  benefit  of  the  infant  is    con-^ 
sidered.     His -leases  are  good,  if  a  rent  is  reserved  upoiii  jju^jjpuu^  {fioA 
them.    But  this  exception  arises  from  fieressity :  Ukecon4    //,     y        ^   ^ 
tracts  for  meat,.  &c.     He_cannot  oeicupy   bis  lancjis  himJ  lb  I /  /^^^  nM^, 
self:  therefore  it  is  necenary  to  vaiidaie  his  leases  re$ervl  j^ 
wgrent.    But  this  exception  extends  to  no  other  case.    ./^ 

And  it  is  just  the  ^ame,  whether  the  infant  be  sik 
years  of  age,  or  sixteen  :  there  is  ao  line  drawn  between 
the  difi'erent  ages  of  an  infant. 

The    legislature    have    recognized    the    law  to  hare 
been  as  I  say.    And  the  act  of  7  O'.  2.  t  c.  19.  rectifies  +  Hc  mani. 
the  inconvenience,   in  one  ces|>ect,    as  to   iufant*niort-  fetilj  meant 
gagees.  7Aim.  c.    19. 

An  infant's  conveyance  Ay  lease  and  release  is  ahsolutefy  ^  ^^^  ^^^* 
void.    The  deeds  are  substauiial/j/  bvt,d;  though  "  i/o/i  es^ 
**  factum"  can  not  be  pleaded  to  ttietn.    Th  \%  conveyance  r    j  ^qq    "j 
never  conveyed  any  interest  wjiat^oever:  and  the  plain-  ^  ■* 

tifi'  can  neither  have  judgment  for  \m  teru),  nor  even  iox 
damages ;  by  reason  of  the  retrospect. 

Mr.  Serjeant  Glynn^  in  reply, — premised  that  the  court 
did  not  mean  to  mtroduce  a  i/ifap^case,  upon  the  second 
trial :  they  only  meant  to  take  the  matter  up»  a^  the  facts 
stood  and  appeared. at  t be /f me  of  the  first  triul«  when  they 
were  defectively  stated  to  the  court. 

This  conveyance  was  good  till  the  infant  avoided  it 

As  to  dumfnit  infra  tf^i^em— What  Mr.  Dunning  says  is 
not  inconsistent  with  what  I  have  urged. 

But  there  is  no  case  to  support  his  doctrine  of  a  retro^ 
ipect^  as  he  has  laid  it  down.     .  ^ 

As  to  the  citation  from  Bro.  Ahr. — It  does  not  follow 
*•  that  all  other  acts  of  an  infant  are*  void." 

The  entry  (upon  an  exchange)  is  not  analogous  to  livery 
find  seisin :  an  entry  upon  an  exchange  does  not  make  a  dis* 
continuance.  ^ 

Parlilionsby  infants  are  only  veidable,  not  voidi, 

So,  lease!*  by  infants  witliout  reserving  rent. 

Vol.  111.  hi 
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1765*-        ''^^^  l«^  only  prevents  tbc  infant  from  being  injttred. 
zoticu         ^^  ^9  the  gran/  of  an  iniantr— He  may  consider  itas  a 
ex  dimis«.  ^^^^^  ^*  but  it  is  nota  nullity.    And  the  term  **yoi]>" 
^BfiOT  and  ^<^iis  only  (in  several  of  the  cases  cited)  **  that  the  io&nt 
UALLBT    *'  nuiytn^aid'it:' 

y^  As  to  the  case  of  Thompson  v.  LeacA-*— The  person  who 

^ABSOKS.  ^^^*  ^^  avoid  the  ^^'  was  the  'heir  of  the  person  who  did 
the  act 

A  release  of  a  right  differs  from  releases  which  conrey 
interests. 

No  j/rangfrhas  a  right  to  say  *^  that  Johi  Lamb  Cook*s 
•*  conveyance  was  zxoid  one." 

The  act  of  parliament  mentioned  by  Mr.  Dmumg  does 
not  recognize  the  hw  to  have  been  as  he  supposes. 

Curia  advimre  tuU. 
r     1  fi A 1    1  ^^"^  ^^  ^^ r t  ELD,  after  stating  the  case  itoinute- 

L     1801    Jiy^  now  delivered  the  resolution  of  the  court  to  the  fol- 
lowing effect ' 

The  merits  of  this  cause  turn  upon  two  general  oues- 
tions;  1st  Whether  this  conveyance  is  good,  and  Oftidi 
the  infant  \  ddly.  If  it  does  not  bind  the  itifant,-*Whether 
the  defendant  can  take  advantage  of  the  ioftncy,  aodon 
that  account  ol^ect  to  it 
1st  Genertt        As  to  the  firsts-Miserable  must  the  condition  of  ndnon 
qseftion.        be;  excluded  frOm  the  society  arid  commerce  of  the 
^:1^/^  "^  ^  /     ^^'^ » deprived  of  necessaries,  education,  employment, 
*^  ^i€  ip  i?y*^^nd  many  advantages ;  if  they  could  do  no  binding  acts. 
^^//^Ti^^-C^t^y^'^^Great  inconvenience  mtist  arise  to  otkere^  if  ihey  were 
Inmndby  no  act  The  law,  therefore,  at  the  same  time  that 
^      fsf  M      /     it  protects  their  imbecility  and  indiscretion  from  iiljunr 

^Z  Jt>*iM^  ¥U  /r/«  throtigh  their  own  imprudence;  enables  t^em  to  do  ^  bind- 
ing acts,  for  their  own  fteirtyjtr  and,  without  prejiidicelo 
themselves,  for  the  benetii  oi  others*        .    ^ 

To  mentioii  a  rule  or  two :  the  reasons  of  ilrhi<^h  are  a^ , 
^t7       -7    plicaWe  to  the  present  case.—  ^  ^ 

i^^^^^^^'-r^J^^j^.  If  an  infant  does  a  right  net  which  h'e  ought  ta  do, 
^tC<      {i4i^tc  /y/y    ^^^H^h  he  was  compeUable  to  do,  it-  sbalt  bind  hifh:  as  if 
*/V^    he  xmkesefjual  partition;  '\{  he  pays  rent;  \th^admit$a 
^(^pyhoMcTi  upon  a  surrender,    out  thei^  is  ifo  Occasion 
to  enumerate   instances;  the   authorities  are  topmis; 
and  the  reason  decisive— *f  generally,  whatsoever  an  inft&t 
"  is  bouitd  to  do  by  law,  the  »ime  shall  bind  hitn,  albeit  be 
•  Co.  Lftt      "  doth  itspyMoii?  suit  oflaw.*'* 

172.1..         •    The  second  resolution  in  Connys  caSc^  f  is,'**  that  al- 

1 9  Co.  85-  b.  **  though  (be  irifant  in  the  cascf  at  bar  was  not  compellfi« 

'  '  **  ble  to  attorn,  because  the  hi^uor  was  not  conveyed 

f  by  fine;  yet,  because  by  a  mean^  he  was  compellable  to 

**  atloru,  scilicet  if  a  fine  had  been  levied,  the  attoritmeAt 

''  'was  good,"    Fofteithie  lays  it  dbivtj  larger^  18  B.  ti^'fo. 
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S.  a.»*'  He  did  but  thait  which  be  ought  to  do  i  therrfwe    •  1755^ 
**  the  Bttoroment  is  good."  soucb 

^*  The  attornment  of  an  infiiot  to  a  grant  by  deed  la  ^^  dimisa. 
''  good  hwnu€  it  is  a  lawful  act:  albeit  he  be  not,  upon  ^^bbot  and 
**  that  grant  by  deed,  compellable  to  attorn."     Co^  Litt*    hallet 
315.  a.   The  reason  is  manifest — A.  right  nndlawful^ict  is      ^  ^^ 
not  within  the  reason  of  the  privilege^  which  is  gi^en^  to   p^^goKS* 
protect  infants  from  wrong.     His  being  compellable  by  any 
menpt  or  hi  aty  way  to  do  it,  proves  the  act  to  be  substan- 
tially what  he  ought  to  do. 

In  the  case  of  Holt  v.  tVard-^Tbe  infant's  being  com-  T  1802    J 
pellable  by  the  ecclesiastical  court  would  have  answered  [Straoge^sss.] 
the  objection  made  there,  as  much  as  her  being'com pellable 
by  the  common  law:  therefore  ciTilians  were  heard. 

To  what  end  should  the  law  permit  a  minor  to  avoid  an    . 
act,  which,  in  any  way,  through  any  mean,  by  ajiy juris- 
diction, he  might  be  compelled  to  dp  over  again,  after  it 
was  undone  }  It  would  be  assisting  him  to   vex  and  in- 
jure others^  without  the  least  benefit  to  himself. 

Another  rule,  which  may  be  collected  from  the  books^t 
is'*  that  the  acts  of  an  infant,  which  do  not  touch  his  in^ 
^*  terpt^  but  take  effect  fn>m  an  authority  which  he  i^L  ^ 

'*  ifriwf a2  to  exercbe,  are  binding :"  as,  where  an  iniznU/ ^l^^^^C  ^3/ j^  ^ 
patron  presents  ^n  infant»executor  duly  receives  and  |A/^  aCj/tPc^  /^a 
acquits,  pays  and  administers  the  assets ;  an  infant-head     ^  ^    ^y 

of  a  corporation  joins  in  corporate-acts;  an  infant-oflBcer 
does  the  duty  of  an  office  which  he  may  hold. 

•  A  third, rule deducibie  from  the  nature  of  the  privilege,  [Dig.  I.  ^^*^7^yjgAt^ 
which  is  given  as  a  shield^  and  ifot  as  asirori/,  is'*  ^at '*'»♦•  ^V  *<g:^^^^ 
"  it  never  shall  be  turned  into  an  offensive  weapon  of  ilf' ^^' *' 'V/j^oJ^ 
••  fraud  or  injustice.*'  As  where  tenant  for  life  andinfant  in  ,,re5^*  ^a^,^^^j^ 
femaipder  levied  a  fine,— the  infant  reversed  the  fine,  as  9  Tm.  sro.  "^V^  *^ 
to  himself,  for  the  inheritance,  for  nonage;  ^et  he  shall  isVin.53$^^^tt/>^ 
be  bound  by  hisassent  toihe  fineandjoiniog  init,notto^%'*  iM^«J>  /^ 
enter  for  the  forfeiture.  And  the  fine  was  held  good,  as  4  £0.  soq^'^^^/" 
to  the  estate  of  tenaut  for  life;  an<l  reversed  f uQod  the  so?.]  Vv;^>^  ^^  . 
infant  only.    Piget  v.  Jtmstl,  «  Leo,,.  108.   Cro.  MHt.  U^^C^O^Z^l 

To  see  whether  the  reasons  of  these  rules  aie  applicable  ^^^  ^'^^'^^'^^i^/ 
in  the  present  case,  it  is  necessary  .  to  ascertain  what  is  in  ^^  •  "l^rs^  yy 
'  truth  the  nature  of  this  transaction,  /  -  *7-  c  ^^jA^i 

Part  of  the  personal  estate  of  WHliofn  CpoA  consisted  of 
1091.  due  from  John  Bickneli,  secured  by  a  mortgage  in 
iee.  His  widow  and  iqfaut-son  were  joint  executors,  and 
residuary  legatees;  and  as  such,  iutitled  to  this  money* 
The  fee  which  descended  to  the  son  was  merely  as  a  pledge 
for  the  money:  betides  the  money,  the  infant  bad  no  hene^ 
■ficial  interest  in  tlie'  land  whatsoever.  Upon  payment, 
jie  was  bound  to  convey,  as  the  inortgagor  should  direct 
Conveying  is  qo  more  than  delivering  up  a  security 
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1765.      vhen  it  is  satisfied.    The  money  here  was  paid  to  the 

zoucH       proper  hand. 

ex  dimiss.      ♦An  adult,  under  the  same  circumstances,  would   have 

ABBOT  and  been  guilty  of  a  breach  of  trust ;  if  he  liad   refused:  he 

UAL  LET    would  have  been  compielled  to  do  it,  and  would  have  been 

V,        .  condemned  in  costs  for  r/'fusii^. 
yA  RSONs.       By  act  of  parliament  7  jinn.  *  the  infant  was  compella* 
•  V.  c.}9.  t-S'  ble  to  do  ityduring  his  minority,  [a] 


(fl)  In  the  preamble  tothestat.  7  Ann.  c.  19*  it  is  rc- 

cited,  that  **  many  inconveniences  do  and  may  arise  bj 

reason  that  persons  under  the  age  of  twenty -one  years 

**  having  estates  only  intruscfor  others,  or  by  way  of  mortp> 

«<  gage,  cannot,  though  by  the  direction  of  the  cestui  que 

"  trust,  or  mortgagor,  convey  aov  sure  fstotes  in  such 

**  lands  to  any  other;"  for  remedy  whereof,  it  is  enacted, 

that"  itsball  be  lawful  forany  such  person  under  the 

**  acre  of  twenty-one  years,  by  the  direction  of  t^e  couit 

"  of  Chancery  or  Exchequer,  signified  by  order  made  on 

**  the  petition  of  the  person  for  whom  the  infant  shall  be 

*'  seised,  or  possessed  in  trust,   or  of  the  mortgagor  or 

"  guardian  of  such   infant,  or   person  intitled  to. .  the 

*\  money  ;  secured  on  any  lauds  whereof  any   infant  jb 

**  or  shall  be  seised  or  possessed  by  way  of  mortgage,  or 

'*  of  the  person  intitled  to   the  redemption   thereof  to 

"  convey  such  land**  as  the  court  of  Chancery  or  Exch^ 

**  quer  shall  direct;  and  such  conveyance  sbatl  he  as 

•*  eflectual  as  if  the  infant  were  of  the  full  age  of  one  and 

**  twenty  years  ;.and  it  is  thereby  further  enacted  that  all 

'  ^  such  infants  being  only  trustees  may  be  compelled  aa 

"  aforesaid  to  make  such  conveyances**' 

Now  it  is  plain  that  before  that  act  an  infant  could  not 
have  made  such,  conveyance  as  in  this  case,  and  he  is 
only  enabled  to  make  it  by  that  act,  by  dnecfion  of  the 
fourl  of  Chancer i^  or  £xcAr^7/er,  and  Iherefore  cannot  make 
it  without  such  directipn  ;  for  his  conveyance  when  not 
warranted  by  that  act,  as  it  was  not  in  the  present  case, 
remains  as  it  was  before  the  act ;  that  is,  as  appears  by 
the  preamble  of  the  act,  as  well  as  fromx:lear  legal  prifk^- 
ciples,  that  his  convpyaiice  does  not  pass  any  *t/re  estate, 
to  use  the  words  of  the  preamble :  that  is,  his  conveyance 
is  voidable  at  best,  and  in  som^  cases  it  uus  void :  conse- 
quently the  infant  having  enteied  to  avoid  the.estate,  was 
legally  int  tied  fo  recover ;  and  whether  he  might  not  after- 
wards have  beencompcUed  in  a  court  of  equity  to  convey, 
might  depend  upon  circumslancps;  but  substantiating 
his  conveyance  i.^  depriving  infants  of  the  protection  the 
legislature  intended  tor  them;  by  confining  their  acting 
to  the  directions  of  the  Chancery  or  £\chc^quer^  and  it  is 
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It  i.*j  much  stronger  here,  that  the  money  was  paid  by      ]765m 

the  plaintiffs;  who,   upon  the  faith  of  this  conveyance,      zoucrt 
and  the  title  deeds  produced  by   UicA/ie// the  mortgagor,  ex  dimigs. 
advanced  more  money.  abbot  and 

•  The  wAofe  beneficial  estate  belonged  to  Bicknell,  after    pallet 
paying  the  1001.    The  infant's  conveyance  was  matter  of         y^ 
form,  and  in  the  nature  of  an  authority^  executed  by  p^^sDNs* 
JB/c(:«c//'5dir€Ction,  in  favour  of  a  third  person  who  ven- 
tured his  money  upon  the  faitli  of  it. 

*  It  vio\i\^  he  iniquitous  in  •  the  .infant^  to  avoid  it:  it 
would  be  unjust,  to  setup  the  privilege,  to  make  an  inno- 
cent man  lose  his  money,  circumvented  by  his  coafidence 
in  the  infant's  concurrence. 

But  it  could  not  even  have  that  elTect.  It  would  be 
nugatory,  and  without  any  effect.  For,  if  it  was  avoided* 
he  must  make  the  same  conveyance  over  again :  he  would 
be  compelled  to  do  it.  A  conveyance  to  the  defendant 
would  be  a  breach  of  trust.  *    . 

By  the  case  stated   upon   th^  *  first  -trial,  it  did  not  ♦  See  the  be* 
appear  that  the  infant's  conveyance  was  a  right  act;  such  ginning  of 
as  he  ought,  and  was  compellable  to  do.    The  court  then  ^**"  <^a*«* 
ordered  a  new  trial,  to  get  a  more  correct  state  of  the 
case. 

Upon  the  second  trial,  it  nojiv  comes  out  clear,  that  the 
infant  was  expressly  a /ri/s/ee/wr  ^/f<?  p/fl//^/i^j.  He  was 
paid  by  them  :  u|K)n  tlic  fiiith  of  tUe  fee  being  in  hio\, 
they  advanced  more  money* 

If  the  fee  was  in  a  sfratjger,  the  plaintiffs  have  the  prior  L*  Durn.  TWJ 
equity.    If  ThorneU^d  been  prior;  his  letting  the  mort- 
•fjagoMiave  the  title-deeds,  mip;t)t  be  sufficient  Iq  poslporte 
him.    And  the  defendant  had  express  notice. 
•     Tliere  can  be  no  doubt  that  the  infant  was  compellable 
to  do  what  he  has  done. 

Upon  the  first  question,  we  arc  all  of  opinion  ;**  that  r   1804   1 
"  til  is  conveyanc*:  binds  the  iff/ ant.*'    " 

But  supposing  it  not  binding  against  him,  or  those  who 
may  stand  in  his  place — 

'rheseco'.ul  question  is,  *'   whether  the  defendant  can  9d  General 
**  talce tidvantage o'i  the  infancy;  and,   on  that  account, <l«*«»*^«n. 
**  object  to  the  conveyance.'* 

.  This  depends  upon*  two  poiyts;  1st.  **  Whether  this 
•'  conveyance  be  void;  or  roidaUe  on\y  :'*  2c\\y%  If  void- 
able only,"  whether  the  infant,  by  his  entry  before  the 
*'  assizes,  had  absolutely  avoided  if* 

It  is  not  settled,  what -is  the  true  ground  upon  whichs 
an  infant* s  deed  is  voidMe-  only  ;— -Whether  "  the  solan" 
"  nity  of  the  instrument  is  sufficient ;"  or"  it  depends  upon 

making  good  a  conveyance  which   is  not  so  either  by 
common  law,  or  bv  this  or  any  other  act  of  pifl lament. 
3  '      . 
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**  the  (leinblance  of  htmfit  in  tht  vtfantp  from   the  matter 
**  of  the  deed  upon  the  face  of  it/* . 

As  to  the  first,  the  sokamU^  of  the  iaMtrumeni-^We 
think  the  law  is,  as  laid  down  by  Perkins  f— That "  all 
*'  iuch  gifts/  grants  or  deeds  made  by  in&nts,  which  do 
**  f?o/ take  effect  by  delivery  of  his  kand^  are  void:  but 
**  all  giffcs»  grants  or  deeds  made  by  infants,  by  matter  in 
'*  dec^or  in  writing,  which  do  take  effect  by  delivery  b| 
*'  his  hand,  are  voiiable^  by  himself,  by  bis  hieirs,  and  by. 
**  those  who  have  his  estate.**  The  words  tt:hich  do  take 
ejffect  are  an  essential  part  of  the  definition ;  and  exclude 
letters  of  attorney,  or  deeds  which  delegate  a  mere  power 
and  convey  no  interest. 

In  Bro.  j^fir.  Title"  Dum  fuit  infra  JEtaiem'' p\.l^ 
(which  cites  4(i  Edw.  3.  34.)  It  is  noted  *'  that  a  Dum 
**  fuit  infra  uEtatem  was  admitted  to  lie  of  a  rent :  and 
''  yet  by  some,  the  grant  of  an  infant  was  void  and  not 
"  voidable.**  But  (says  the  book)  *'  it  is  not  so :  for  then 
**  this  action  w*ogld  not  lie.  And  besides,  the  delivery  of 
**  a  deed  can  not  be  rot  J;  but  only  voidaiU.'* 

There  is  no  diflerence,  in  this  respect,  between  a/eo^ 
fiMnf, and  if€fds  which  convey  an  interest.  The  reason  is 
the  same. 

The  delitertf  of  the  deed  must  be  in  the  presence  of  uit- 
neues^  as  much  as  the  livery  of  seiain.  The  ceremony 
is  as  solenin.  The  presumption  *'  that  the  witnesses 
*'  would  not  attest,  if  they^aw  him  an  infant,**  holds 
equally  as  to  both. 

I  Liti leton, vr\io  writes  with  great  accuracy  and  precision,, 
puts  them  both  upon  the  same  foot.  He  says  *  "  If  before 
••  the  age  of  twenty-one,  any  ifeecl  or  feoffment  ^  grant,  re* 
'*  lease,  confirmation,  obligation  or  other  writing  be  made 
**  by  any  of  them,  &c.  all  serve  for  nothing,  and  may  be 
^  avoided.** 

In  2  Inst.  673.  a  bargain  and  sale  inrolled  by  an  infant  h 
denied  to  be  matter  of  record  which  the  infant  must  avoid 
during  his  minority:  but  the  book  says,  **  be  may  avoid 
**  iUwhenhewill.*' 

An  infai)^!,  or  they  who  stand  in  his  place,  can  not  plead 
'^  Non  est  factum;*  and  give  the  infancy  in  evidence ;  but 
they  must  plead  the  infancy  specially^  to  avoid  the  deed  : 
and  that  plea  avoids  it,  by  relation  back  to  the  delivery. 
The  reason  of  ibis  is,  because  it  has  an  operation  tr6m 
the  delivery ;  and  not  because  it  has  the  form  of  a  deed. 

The  deed  oi^femt-covert  has  the  /orm :  but  she  ffuiy 
plead  *'  Non  estjactmn  ;**  because  it  has  ito  operation. 

I  The  distinction  between  the  deeds  of  /emes-cooerl,  and 
of  infamtit  is  important :  the  firsts  are  void}  the  second 
voiidbU. 
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Perkins,  %eci  154.*  says^'*  And  it  is  to  be  known,  that      176^. 
**  a  deed  f:an  not  hare  and  takeeffect  at  every  delivery,  as     zouch 
"  a  deed:  for,  if  the  first  delivery  take  any  eflFect,  the  ^^^  dimiss, 
••  second  is  void^— As  in  case  an  ittfant  makes  a  deedj^^g^^  j|^j[ 
**  and  deliver  the  same  as  his  deed,  &c.  and  afterwards)  hall£X>^ 
**  when  he  comes  of  full  age,  delivers  it  again  as  his  deed  i     .  •  ^^    /^^^  ^ 
••  this  second  delivery  ii  void.    But  if  a  married  voman  de^    pARSoir.^ 
**  liver  a  bond  unto  me, or  other  writing,  as  her  deed;  •  Title, Futeti 
**  this  delivery  is  merely  void:  and  therefore  if  after  the.p.  s^  ' 
*'  death  of  her  hu.sband,  she,  being  single,  deliver  the 
*'  same  again  unto  me,  as  her  deed ;  the  second  delivery 
•^  h  good  and  effi:etual^ 

Two  objections  were  made  at  the  bar,  to  this  propo* 
sition;  at  least,  in  its  extent  1st.  That  leases  -by  an* 
infant,  by  deed,  upon  which  no  re/iHs  reserved,  are  abso- 
lutely void;  therefDre  the  criterion,  "  whether  the  deed' 
**  is  void  or  voidable,"  does  not  depend  upon  the  delivery  : 
but  u|K)n  the  matter  andconUntP-^**  Whether  it  may  pos-  • 

"  sibly  be  for  the  infanfs  benefit^'  «dly.  A  surrender  by' 
an  infant,  by  deed,  is  ahsolntely  void :  therefore  all  deeds 
are  not  widab/e  only*  * 

As  to  the  first— There  are  many  obiter  sayings;  but  f    1806  3 
there  is  no  enfficient  authority^  clearly  to  outweigh  the 
reasons  against  this  position :  I  cannot  find  a  case  adjudged 
singly  upon  this  ground.    What  looks  the  likest  to  an 
authority,  is  the  opinion  of  fFr/iy  and  SowMcof^  against 
Gawdy^  in  Humphreston's  case,  10   Eliz.  Moore  105,  and 
2  Ijeon,  2l(i :  *  But  there,  the  judgment  was  upon  the  *  Y|  *^,*®?*  j' 
right  and  merits  of  the  case,  and  not  upon  the  point  of  the  o^c^"  64. 
lease.    The  question,  as  to  the  lease,  arose  upo\i  the  fie-  Dyer ,'537  a.* 
titious  lease  to  try  the  infant  lessor  of  the  plaintiffs  title 
in ejecinuut.    The  two  [IVray  and  Southcote)  held  "  that  • 

/*  no  rent  being  reserved,  there  was  wo  semblance  of  benefit  [-9  vin.  S86. 
**  to  the  infant^*     Whereas,  in  truth,  it  was  greatly  for©!,  w' 
his  benefit.     The  objection  was  turning  his  own  privilege  ^y»  130.]  .- 
of  infancy  agninst  him,  to  bar  his  recovering.    Besidj!s,  , 

the  lease  was  by  paiol. 

But  reasoti  soon  prevailed  ;  and  it  has  been  long  settled]. 
"  that  an  infant  may  make  a  lease,  without  rent,  "^to  try 
•■  his  title*'  Very  prejudicial  lenses  may  be  made;  riiough 
a  nominal  rent  he  reserved  t  and  there  rhay  be  niost  be 
iieficial  considerations  for  a  lease  though'wc;  rent  be  tH'^j^^^  /♦/  j^t/^if 
served.  ^^         ^  ^^  <^ 

What  seems  decisive  is,  **  that  the  7e«5pe  can,    in  no  »^^^*^^^/iy^ ^ 
"  case  avoid  the  lease,  on  account  of  the  infancy  6fthe  o^iA-i^'i^  j^aM^ 
"  liessor:"  which  shews  ft  woMo  be  void,   but  voidable  /^^ji\    i;^-^Jca^ 
only.    Audit  is  better  for  hffants,  that   they  shQuld'imve  ^^^  /-7^^  ^^ 
an  election.  .  *       :  ^Z^ 


[«Sider.  110, 
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1765. 

ZOUCM.    ' 

xBftOT  and 

KALLET 
V. 

Carthew,  ^11. 
17S.  andlloit 


J^B  to  the  second— The  authority  of  {  Llofd  t.  Gre^ 
gory  was  cited :  and  sayings  arguendo,  in  t  Thompson  v. 
Leach. 

±  Lloyd  ▼.  Ofejory  \t  reported  mCro.  Car.  50i  and  Sir  Willhim 
Jonci,  405  aniT  is  abridged  in?  Ro.  Abr.  «4.  title**  Paitei/' letter  I- 
pi.  6  and  495.  title  **  Surrender,*'  tetter  F.  pi.  7.  and  in  I  Ro.  Abr. 
728.  title  •*  KnfiUitR."  letter  B.  pi.  «.  and  S. 

is  Lev.  284.  2   i'entr.  198,   1D9.     3  Mod.  9^6.    301.     2  Salk. 
618.    Parliament  Caics,  160.     I  Showir,  «96.    Coinberb.  43«4  468. 
435.    Bciuily  Caiet,  abridged,  p.  278.  pi.  S.'  3  Salk.  900.   12  Mod. 
,  357.  6X3. 


•  Cro.  Jac» 
503. 


C    1807 

♦  PI.  3. 


] 


The  case  of  Lloyd  v.  Gregory  was  determined  upon 
the  special  verdict,  by  three  judges;  of  whom«  Sir  H'iUiam 
JTo/iex  and  Crofte  were  two. 

Sir  William  Janes  reports,  "  that  the  second  lease  being 
**  void  made  an  end  of  the  question  ;  and  that  the  judges 
<<  gave  no  opinion  upon  the  other  points.." 

The  note  in  Croke  *  does  not  say  a  word  of  the  onljf 
ground  of  the  judgment ;  but  rather  supposes  the  second 
lease  gooJ,  by  arguing,  *'  that  there  being  no  increase  of 
'*  termor  diminution  of  rent,  it  had  no  semblance  of 
•*  benefit"  Croke  s  note  might  be  confounded  with  what 
passed  upon  the  trial  at  bar:  for  iio// states  sayings  to  that 
effect  upon  the  trial  at  bar.    1  Ro,  Abr.  72S.* 

But  Sir  William  Joftes  is  certainly  right:  for  the  second 
lease  was  roiV.  And  no  surrender,  express  or  implied, 
in  order  to,  or  in  consideration  of  a  new  lease,  would 
bind;  if  the  /lev  .lease  is  absolutely  void:  for,  the  cause, 
ground,  and  condition  ofthe  surrender  fails. 

In  Thompson  v.  Ltachy  (wliich  was  a  most  favourable 
case  for  the  plaiutifT,)  much  is  said,  in  argument,  '*  to 
"  prove  the  surrender  of  an  infant  or  lunatic  to  be  void;" 
to  get  rid  of  s^ome  doctrine  laid  down  in  WhiUinsham*s 
ca$e,t  ''  that  the  remainder-man,  injured  by  the  act 
"  could  not  avoid  it."  But  more  is  said  to  overturn 
that  doctrine.  There  is  no  difference,  in  this  respect, 
between  the  heir  in  tail  and  the  remaiuder-man :  mither 
claims  under  him  whose  act  is  in  (juestioii;  but  both 
chim per  formam  doni. 

In  Palmer^  2o4,j:  Dodderidge  denies  the  doctrine;  and 
says/i^'  he  in  remainder,  and  the  donor,  »Aa// take  advan- 
**  tage    of  infancy:*'  which   is  agreeable  ^o    JJitleiotis 
reasoning,  §  (336 — •*  It  should  seem  against  reason,  that 
**  a  feoihnent  .made   by  an  infant  sliaUgr.i^ve  or  hurt 
"  atwiher,  to  take  from  tliem  their  entry^  &c,^' 
-  *.  -  -  ^    /  Suppose  the  comparison  between  an  infant  and  a  man 
%/fff^h^^^  ^^^po^  j"s^  (winch  it  is  uof^)  the  point  of"  the  sur- 
*/    .f       /"  render  being  void  or  voidable"  was  not  necessary  to 
r^'  Cl^  j7 .  Z tfa«  j udgment  in  that  case. 


+  8  Cos  43. 
H.  45  Ellju 


^  In  Darcj  v. 
Jackson  (to 
the  3d  point 
of  that  case.* 


/  %nJ€,yih 
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^  I  know  of  no  j  udsjment,  upon  the  ground  **  that'such  a      1 765. 
•''  surrender  is  void'*    Most  undoubtedly,  the  orter  party      zouch,- 
can  not  say  so.    If  an  infant  was  to  surrender  an  unpro-  ex  diaiiss* 
fitable  lease;  and»  after  acceptance,  the  premises  should  abbot  aud 
be  burnt,  overflowed,  or  otherwise  destroyed;  the  &swr     hallkt 
never  could  say  the  surrender  was  void.    Tl^ere  is  no         v. 
instance  where  the  other  party  to  a  deed  can  object,  pn    pahsonk.- 
occount  of   infancy.    Consequently,  the  infant  may  let 
the  surrender  stand,  or  avoid  it:  which  proves  it  to  be 
xoidabU  only. 

If  a  new  case  should  arise,  where  it  would  be  more 
heneficiftlto  the  infant,  "  that  the  deed  should  be  coasi- 
•*  dered  as  void;'*  if  he  might  incur  a  forfeiture,  or  be 
subject  to  damages,  or  a  breiich  of  trust,  in  respect  of  a 
third  person,  unlhs  it  was  deemed  void—;  The  reason  of  [  1808  1 
the  privilege  would  warrant  an  exception,  in  sue  A  case, 
to  the  general  rule.       / 

Powers  of  aitornc/^re  m\  exception  to  the   general/  ///i^-^-'^J^" 
rule'  as  to  deeds ;  and   a  power  to  receive  seUin  is  an  ex- 1  ^ 

ceptroa  to  tftat.  The  end  of  the  privilege  is  *^  to  protect] 
"  infants."  To  that  object,  therefore,  all  the  rules  and/ 
their  exceptions  must  be  directed.  ' 

But  be  the  point  upon  the  solemtdty  of  the  delivery^ 
as  it  may,  (for  there  are  respectable  sayings  the  othrr 
way ;)  it  is  not  necessary  to  our  determination.  For  we 
are  all  of  opinion,  "  that  the  1091.  received,  and  the 
•*  other  circumstances  of  the  transaction,  shew  a  sem- 
*'  BLANCE  OF  BKNEFiT,  Sufficient  to  make  it  xoidabh 
•*  ONLY,  upon  the  matter  of  the  conveyance.*' 

If  it  he  voidable  on  ft/,  the  second  point  is,  "  whether  grfPnint  of 
**  the  infant,  by  his  entry  before  the  assizes,  (which  ap-thc?d  ir'-'^e- 
•*  pears  to  be  during  his  minority,)  has  avoided  it."  ral  qucsiitia^. 

At  the  common  law,  the  oidy  conveyance  in  pais,  of 
tl]e  freehold  and  inheritance  of  land,  with  transmutation 
of  possession,  was  hy  feoffment.  It  it  was  tortious,  the 
disseisee  was  obliged  lo  enter,  to  revest  his  possessory 
title:  and  then  he  might  bring  an  action  of  trespass. 
So,  in  the  case  of  feoffmeuts  by  an  infant  v  he  might 
enter  during  his  minority,  to  revest  his  possessory  right, 
for  the  sake  of  the  profits;  but  still  the  feotfment  was 
voidable  only :  and  be  might  elect,  to  confirm  it,  when  he 
attained  his  full  age. 

The  reason  why  an  infant  cannot  bring  any  writ 
analogous  to  a  diun  fuit  infra  atatem,  during  his  min9- 
riiy,  is,  that  his  election  tnay  not  be  found  by  the  judg*- 
;Vment."  - 

Whether  an  entry  be  of  any  use  in  the  present  ca«e, 
is  not  material :  it  is  sufficient,  that  it  cannot  have  any 
larger  effect,  than  in  the  case  of  2i feoffment.  The  infant 
is  alive,  stUI  a  minor.    The  defendant  .mnnot  elect  for 
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1765.  ^'^'  ^^^^  *  mere  strangert  in  every  view;  and  has  no, 

zouctf »  estate  affected  by  the  conveyance. 

ex  dimiss,  ^^  ^^^  ^'^  ^^  opinion,   '*  that  the  plaintiffs  ought  to 

ABBOT  and  "  recover"    And  it  is  well  for  the  defendant,  we  are  of 

HAHLiiff  this  opinion.    He  would  get  nothing  by  defeating  the 

y^  plaintiils,  here:  for;  finally,  in 'rnioMer  moile  of  proceed- 

PARSONS,  ing,  the  conveyance  must  be  confirmed,  and  the  defendant 

r    1  QAo  T  ^^"'^  ^  ^^  P*y  "'^  ^^®  ^^''*  '^^'^  *°^  there. 
L    1^9  J      It  is  fortunate  for  the   suitors  on  both  sides,  when, 
consistent  with  rules  and  foims  of  proceeding,  that  jub^ 
ike,  which  must  be  the  Jinal  determination  of  the  ques- 
tion, may  be  done  in  the  first  sta^e  of  the  litigation. 
The  consequence  of  what  has  neen  said,  is,  that 

The  posTEA  must  be  delivered  to  the  plain- 
tiffs. 


Peter  Gander's  Case. 

Partj  m  a  i\^  a  motion  made  by  Mr.  Jones,  and  supported  by  Sir 
^"'""''id^  Fischer  If oHon, 

M  iiTictaEr  '^^^  question  was,  "  whether  a  person  was  intitled .  to 
cuftiidy  under  **  be  discharged  under  the  late  f  insolvent  debtor's  act  ;** 
aaiofoKent    whose  case  was  tbis-^ 

•^''  The  man  was  not  in  the  aetwd  custody  of  tic  gaoler^ 

'         on  the  day  specified  in  the  act ;  but  yvas  in  the  custody 

of  an  officer,  in  a  ho^se  of  safety  (b,  spunging-house.)     He 

was  not  included  in  the'^rst  part  of  the  gaolers  list:  but 

he  was  in  the  second  part.  .    . 

The  court  of  sessions  of  London  bad  holden  bini  noC 
to  be  intitled  to  his  discbarge,  as  an  object  of  this  sta- 
tute. 

Lord  Mansfield  inclined,  that  tb^  sessions 
were  in  the  right;' as  this  was  a  positive  law.  And  the 
jurisdiction  is  given  to  the  (]uarter-bessions :  so  that  there 
seems  no  way  of  coming  at  it,  if  they  were  wrong.  J 

The  Recorder  was  very  candid,  in  offering^tpCQnjeinta 
any  method  that  could  be  thought  of.    But 

Per  Lord  Mansfield— ^ We  can  dp  nothing  in  it 


SfQpdaj,  95ih  Hfx  verius  Thomas  Rogers,  Samuel  Matthews^  and 
^•^•*^«*-  John  King. 

UtttityofthefTIHE  defendants  were  brought  to  the  bar,  upon  the 
|s««i»f»      -*•   returns  of  two    writs  of  habeas  corpus;   the   two 
ll^uL^f*^   former,  from  ffinchester  gaol ;  the  last,  from  Maidstone. 
uicaamaier.      j^^^^y  ^^^^  ^^^  f^^^^^  ^^j,^  ^^^^^^  ^^^  ^j  Maidstone* 
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ffftol,   last  summer^  after  leaving   &nt  mutdeted  John      176.9« 
Fktcher  the   gaoler.  &c.  and  tecame  a  terror  to  the        ^^x 
neighbouring  iK>untry,  for  a  considerable  time.  v.     • 

The  respective  writs  and  returns  were  read :  by  whicl^    HOOBiii  - 
it  appeared  that  they  were  in  custody  upon  convictions  and  others. 
oi felony  tor  highway-robberies;  and  detained  upon  war- 
rants from  the  coroner  of  JiCeiif,  oh  inquisitions  found  for 
wilful  murder. 

Then  the  ceriiorarU  and  returns  of  the  respective 
convictions  for  felon]^  in  committing  highway-robberies 
were  read.  It  appeared,  that  Thomas  Rogers  bad  been 
capitally  convicted  of  felony  for  a  robbery  upon  the 
king's  highway:  and  sentence  of  death  passed  upon 
him :  and  that  Samuel  Matthews  and  John  King  had  also 
been  c&pitally  convicted  for  a  highv^y-robbery ;  and  sen- 
tence  of  death  passed  upon  them  likewise,  for  the  same. 

Mr.  Attorney  Genenil  prayed  that  they  may  be  asked 
*'  what  they  had  to  say  why  the  court  should  not  pro- 
**  ceed  to  award  execution  against  them  upon  these  at* 
*'  tainders  for  the  said  feldnies." 

Accordingly,  they  were  respectively  asked  that  ques- 
tion. 

Thomas  Uogers,  being  first  arraigned,  cZe/rteii  the  iden- 
tity; and  the  Attorney  General  aVerred  It.  Whereupon 
a  jury  was  immediately  impanelled  and  sworn. 

Rogers  prayed  the  assistance  of  coumel;  and  desired 
the  court  to  name  one  for  him  :  but  afterwards,  he  him- 
self named  Mr.  Diifin}//^. 

Proclamation  was  made :  and  the  indictment  read. 
N.  B.  The  two  olhei-s  were  permitted  to  sit  down, 
whilst  this  issue  was  trying. 

Then  Mr.  Bariow  (Mr.  Jthorpe,  secondary  of  the 
Crown-office  being  absent,)  diarged  the  jury  with  the 
present  issue  upon  the  identity  of  Th6mas  Rogefs. 

The  identity  was  clearly  proved:  and  the  jury  found 
him  to  be  the  man.  '   .  . 

Mr.  Dunning  asked,  •«  whether  he  was  intitled  to  a  [     1811    ] 
**  copy  of  the  record."  .  - 

The  coukt  answered^  no:  it  was  refused  in  Mr. 
Charles  RatcUffes  case.*  •a  wu  io,(on 

'Mr.  Justice  Wilmot,  (the  .^ecowd  judge)  pronoun-  24fh  Nov. 
ced  the  award  of  execution  upon  the  former  sentence  (for  J/*^-n^- *f. 
the  felony  and  robbery.  ,  Hwiiiirdrc^ 

Then  John  Kins^  being  called  upon  in  the  same  man-  fuied  toKogcr 
ner,  denied  the  identity:  and  the  Attorney  General  af- Johnscm, 
firming  it,  issue  was  joined  as  before.  Miclr.iiM..; 

•    Mr.  Dunning  was,  at  tlie  prisoner's  desire,  assigned  "his  2  Geo.  2  B  Ri.' 
counseL    He  asked  time,  to  take  instructions  from  his..   ,  , ..  ^  ^: 
client./  But  <  i 
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IjQS^  Tiifc  COURT  denied  it;  as  there  was  no  pretence 

RKX       ^^^  **'»  ^^^  could   it  be  of  service,  to  the  prisoner.    Mr- 

Y^  lindcUffcsS'^^Q  was  very  different  from  thin.    There  waa, 

ROGERS     *"  ^'*^'  c'A^^^  a  doubt  bow  be  should  plead ;  whether  the 

tndothers*  ^on-^dentity,    or  tlie  act    of  grace:  hut   in  the  act   of 

grace,  there  was  an  exception  of  persons  vvho  bad  brokeu 

out  of  gaol;  (which  Mr.  Radciiffe  had  none.)  Such  issues 

are  to   be   tried    itisianter:  indeed   Vhe  court  moy»  upoo 

circuuistances,  give  time.    But  here  is  no  sort  of  pretence 

for  it. 

The  jury  was  sworn,  and  charged ;  proclamation  made; 
and  the  identity  clearly  proved  and  found,  as  before. 

Mr.  Justice  Wilmot  awarded  execution,  as  be- 
fore. 

Samuel  Matihws  being  called  upon,deuied  the  identity ; 
which  was  averred  by  Mr.  Attorney  General :  and  issue 
was  joined.  "J  he  same  counsel  was  desired  and  assigned  ; 
and  the  same  jury  sworn,  and  charged;  and  the  same 
form  repeated,  as  be  lore. 

But  when  the  cryer  was.  beginning  to  mike  proclama- 
tion. 

The  COURT   stopped  him;  saying  that  this  procla- 
mation was  improper.  ^ 
The  fact  being  proved  ;  and  the  identity  found  ;-  ^ 

Mr.  Justice  WiLMOT  awarded  execution  accord- 
ing to  the  former  judgment  and  sentence:  as  be  had  done 
against  Rogers  and  King. 
f  1 S I  2  ]  Mr.  Attorney  Geneial  then  prayed  execution  ;  and  that 
a  particuTar  day  might  be  lixou;  and  that  Maidstone 
might  be  the  place,  (at  the  .request  of  the  couniy,) 

The  court  were  of  opinion,  not  only  that  it 
was  not  incumbent  upon  them  to  name  the  day ;  but 
even  that  it  was  rnore  proper  for  them  wot  to  doit.  It 
is  not  usual  at  the  assizes.  The  sheriff  will  do  as  he 
thinks  proper.  'I'here  must  be  a  rtiie  t*  to  deliver  those 
"  two  that  came  from  IVincfHs^er,  to  the  custody  of  the 
*  Sir  Hifhard  •*  sheriff  of  Ken/,  being  present  here  in  court."* 

bnrt.  was  f'hc  Take  the  prisoiieis  from  the  bar. 

iheriff;  and^  Memorandum— 

Tljese  desperate  fellows  remained  cliained  toge- 
ther, during  this  whole  p^roceeding. 

Tuciday.Sfilh 

Not,  I7G5.  ^    Rex  rerstfi  MARSOENyCt  al'. 

[S.C.iBl.5;9.] 

Information     f\^  Titesdny,    12th  of  June  last.  Sir    F/elcher   Norton 

quo  war.  will  "-F  npoved  for  an  wforfnation  in  nature  cf  quo  nrarranto 

B©tlie  foren--j^gj^jjjg^  the  defendants  for  hoMiug  a  public  fair  or  mar- 

cx^aJeof  a  KET,  at  Wakefield  o\\  every  otheV  Wednesday. 

frsDchiie.  He  had  mov(;d  it  a  day  or  two  before  ;  but  the  court 
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had  same  *  doubt  "  whether  such  an  informatioTi  would      176S^ 
••  lie ;"  viz.  an  information  in  the  nature  of  a  quo  war*'       n^^ 
rantOy  in  the  name  of  the  clerk  of* the  crow^t^  at  the  appl4-         y, 
cation  of  a  private  person.  mars  den*. 

He  therefore  now  endeavoured  to  shew,  that  the  court      et  al.' 
had,  both  upon  ;jnwctp/e  and  pr^fct/<'«f,  a  porver  to  grant  *N.B.     Th« 
such  an  information:  and  he  cited  Bcreral  casee ;  parti- |*'^«  "»®tion 
cularly,  1    Salk.  376.  Rex  v.    Mayor    and  Aldemien  o/r^,ieed^°i^ 
Uerffordy  and  2  Hawkins,  P.  C.  26*^.  tfct.  7-  to  shew  that  Hex  v.  Owen 
all  informations  in    nature  of  rjuo  warranto    are  within  ot  al'.  upon     ^     , 
A  6^  bW.  Sf  M.  r.  18.  land  the  same  book  and  page,  sect,  the  fi"t  ^^^^-i^ 
9th,- to  shew  that  faire  and  markets  are  franchises  that  !:*°"*'^^"      -^s, 
concern  the  public:  and  that  an  information  in  natureof  hcx'v.  iUu'^  x 

quo  warranto  will  lie  in  such  case:  though  not  for  set-derion',  M.   ^^^^ 
ting  up  a  warren,  which  is  whoUy  of  a  private  nature.  14G.  %  for  P'^f'^hhvjj; 
And  therefore  this  case  is  not  like  Sir  William  Lowtfier*t  l>»Winff  a 
case  in  2  Lord  Raymond,  1409*  or  Lord  Liihurn's  case  Kawdf^^Ui 
there    cited;  both   which  were  for  setting  up  warrens.  tork«liire.  (al 
And  he  said  the  9  jinn,  c.  20.  had  no  relation  to  this 
sort  of  informations;  it  relates  only  to  corporate  oifice%^ 

He  also  cited  a  case  oi  Rex  v.  Da^e^  et  al'  ili.  32  G.  2.  [  1813] 
S.  R.  and  another,  of  Rex  v.  Gnjfith,  D/arow,  et  al.  P. 
18  G.  2.  B.  R.  The  former,  he  said,  was  for  holding  a 
market  in  Chester:  the  latter,  for  holding  a  market  at 
Broseley  in  Shropshire;  wh^re  the  rule  to  shew  cause  was 
made  absolute.  (It  was  Rex  v,  Wilkinson  and  three 
others.     V.  post  1818.) 

The  COURT  thereupon  gave  him  a  rule;   which  [See  2  Vcntr. 
was  drawn  up  in  this  form,  viz,"  to  shew  cause  why  an  ^^** 
"  information  in  the  nature  of  a  quo  warranto  should  not  ?  ij"**"-  |JJ* . 
"  be  exhibited  against  these  persons,  to  shew  by  what 
**  authority  they  hold,  or  promote  and  encourage  the  hold- 
**  ingof  a  public  show,  fair,  market  or  sale  at  a  place 
"  called  fFfl/ff/i<r/d  i«ge  within  the  town  of  Wakefield,  in 
•*  the  county  of  York,  ou  evei-y  other  Wednesday  through- 
**  out  the  year,  or  upon  any  particular   Widnesday,  for 
*'  the  exposing  to  sale  and  buying;  and  selling  all  sorts  of 
"  cattle,  goods,  wares  and  merchandizes."    ^ 

Upon  shewing  cause  now,  the  counsel  for  the  defen- 
dants were  Mr.  Wedderburn,  Mr.  Serjeant  Burland,  ,Mr, 
Stowe,  and  Mr.  Wilson;  and  for  the  rule,  8ir  Fletcher 
Norton,  Mr.  Fcamteu,  Mr.  Dunning,  Mr.  Lee,  and  Mr. 
Wallace. 


(a)  From  a  MS.  note  of  this  case  it  appears  that  the 
information  was  granted  against  some  of  ttie  defendants, 
though  as  to  others  discharged;  and  it  could  iiot  have 
been  granted  against  any,  if  the  subject  hail  uot  beeq 
proper  for  sueh  an  information. 
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V76A         Tbe  counsel  tor  the  defeaduts  mid»  that  as  to  any 
mxx       private  iiyury  tbe  prosecutor  may  hare  sutfetred—he  Ai^ 
y^         takm  bis  iterdj^^l^r  actioD*^ 
XAnansr       (And  it.appeared  that  actions  had  been  brought,  and 
etal/  ^  y9&^  nam  depending.) 

And  as  to  the  jraef0g«<ti)e  c^fAe  croePM-^The  Jltorne^* 
GeMm/istojudgeof.that  And  he  will  choose  to  act 
with  caution;  if  he  attends  to  %Lui.  88S.  or  tbe  statute 
of  GhuceUtr.  The  abbot  of  FhcAump*$  Case,  there  cited» 
is  very  strong,  to  shew  the  danger  to  the  officer  of  the 
crown  from  his  interfering ;  for  WilUam  de  Penbrugge^ 
king's  attorney,  was  committed  to  gaol  for  prosecuting 
that  quo  WMtranio  without  a  precept 

This  case  is  not  within  those  misdemeanors  which  tbe 
act  of  A^bW.tf  M.c.  18.  meant  that  the  court  should 
interfere  in.  And  it  is  not  wittiin  9  Ann.  c.  20:  for  it  is 
not  a  franchise  in  a  Imraugh  or  corporation.  Indeed ^  there 
^f  Sbow.soioisnot  any  claim  of  any  franchise  at  ait :  no  demand  of 
toll ;  no  clerk  of  tbe  market;  no  court  of  piepowder.  It 
is  only  a  private  transaction;  a  sale  here  would  not  be 
within  the  protection  of  a  market  overt  It  can  not  be 
an  usurpation  upon  the  crown,  without  a  demand  of  uAL 
&  Show.  201 .  T^tmaim  449-  S.  C 
f  1814  1  They  mentioned  JBcr  ▼.  Sir  Thomas  JU^ndU  2  Sir  J.  S. 
11S1.  Rexy.  Wilkimon,  18  G.  2.  B.  H.  and  Hex  v.  Marf 
^Disfry,  21  6*  2.  JB.  £. 

This  is  an  application  by  Mr.  Scot;  who  pretends  to 
xeceive  a  private  iiyuiy.  But,  in  fact,  he  is  not  injured. 
:  WmhtfiddiA  a  much  more  convenient  place  for  thia  pur* 
pose,  than  Jdu^alton  is,  where  the  prosecutor  has  a  mar* 
set:  if  it  was  not  so,  it  would  sink  with  its  own  weight. 
And  it  h  no  injur j^  to  tlie  proprietorjof  ^^Avofton-raarket* 
In  dtscuasing  which  assertion,  be  cited  Bnton^  159.  cap^ 
63.  and  Bractpn,  fo.  235.  c.  46.  "  Si  mercatum  aSquod 
.  t*  kofttum  tit^adnocumentum  vicini  mereati'* 
•  The  counsel  for  the  prosecutor  observed  that  the  defend 
dantshad  made  two  objections:  ist  That  tbe  usurpatioQ 
of  a  fair  or  market  ia  not,  in^  general,  a  ground  for  the  in- 
terposition of  thia  cottit,  byway  of  information  in  tbe 
hztuftoi^^B^juo'marranto;  and*2dly.  That  the  present 
case,  in  particular,  does  not  aft'ofd  a  foundation  for  stucli 
?n  iujfomiation,    \ 

To  which  they  answered — 1st  The  court  will  alwaya 
grant  such  an  information  where  there  is  an  usurpation 
upon  tbe  crown,  by  which  the  public  may  &ufier :  thoc:^ 
if  it  be  a  mere  usurpatiou  upon  the  crown,  they  will  leave 
it  to  tbe  care  of  tbe  officer  of  the.  crowu^  tbe  lungVattor<i 
ney^general.  '    . 

Here,  tke  public  tive  greatly  interested..  Fairs  and  mar* 
kets  concern  tbe  trade  attd  opmmeicp  of  ti|i»  kiogdom-) 
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and  the  crown  can  not  grant  one  wilbout  preriotta  atepa ;      176^. 
an  ad  quod  damntim,  tec.  ^^^ 

As  to  4«  5  ^.  4r  M.  c.  IS— It  extends  to  a//  informa-         y^ 
tioRS ;  to  infohnatiooa  m.ibe  nature  of  qmo  warranto,  as  ^arsosv 
well  as  others.  et  aL*  * 

The  case  of  the  Company  ofMtrchanti  Adxenturtn  v. 
JBetov,  in  3  Mod.  126.  2  Jae.  ^  168&  shews  that  these 
informations  were  grantable  before  that  act* 

As  to  inUancet^-lt  falls  within  the  general  rule  of 
granting  informations  where  the  government  or  the  pub-  • 
Jic  are  concerned.  Rex  v.  niUdmon,  P.  18  G.  2.  JB.  R. 
fpt  holding  a  &ir  at  BroHlev  in  Skrap$hire,  is  a  prece- 
dent: cau$e  was  Jietm;  and  the  rale  made  absolute, 
^^y.  itfary  Dajiy,  Jll  32G^^.B.R.  for  holding  a 
market  in  CAeHer. 

7he  cases  of  Rex  ▼.  Sir  TlumoB  Re^neil,  in  2  Sir.  1161.  [  .  1815  ] 
fo^  setting  up  a  ferry  at  Laleham^  and  Sir  WiUiam  Lo^ 
therf  case  in  2  Lord  Ra^.  1409.  taken  together,  shew 
that  the  question  turns  upon  itabeingof  a  private  nature, 
or  not.  The  distinction  is  between  public  and  rnvtUo 
injuries.  Apd  this  distinction  was  antecedent  to  the  acta 
of  parliament  pf  4, 5  ff  .  4r  M.  and  0  JntL 

Markets  and  fairs  are  of  a  most  public  nature:  and 
somebody  ought  to  be  annperabk  to  the  public.  Whereas 
here  is  no  check  at  all;  no  aothorized  regulatione,  even  by 
their  own  confession:  and  there  ought,  in  all  markets,  to 
be  the  privH^eand  protection  rfm  laiirfcef  avert* 

The  2d  objection  depends  upon  facte. 

All  that  promoted  and 'encouraged  this  illegal  act  are 
liable  to  an  information  for  cpnvening  and  holding  this  uw  , 

famfid  oisembfy  which  is  a  markef  ^n  all  respects,  but  those 
in  which  it  oiigArto  be  one.  Mr,  Serjeant  Hmkint  is  of 
opinion,  V  Chat  these  public  meetisMts,  &c«  are  not  jus* 
«  tifiable.^^ .  >     ^      2^ 

ToU  is  not  incident  to  a  fair  o|p  marjgeiT.  .However^  Mt47  Ki^ 
here  it  is  awprn  *'  that  they  »o  coUecX  dutieeil  aod  this  ir 
not  denied,  y  that  they  haire  collected  stallage .  or  pen- 
"  nage."  Sp  that  if  they  do  not  n^dle  with  the  ontis, 
they  take  the  commoduni.  If  they  can  do  this,  there  ia 
an  end  of  any  more  grants  from  the  crown  of  &irs  or 
markets. 

If  it  is  so  convenient ;  let  them  apply  for  a  legal  gr^nt, 
imd  take  the  proper  ^teps. 

The  action  is  brought  by  the  owner  of  another  market, 
for  ^private  injury:  this  information  that  we  pray  is 
iiteno  intuitu,  for  zpublic  pffence  and  nsurpation.  How* 
ever,  the  action  is  dropped;  it  ia  dtsoontinued;  but.  if  it 
subsisted,  it  would  be  an  inadequate  remedy.     . 

LordMAKSvi£iiD-«-4f  it  were  necessary  to  deter- 
mine ^*^  whether  the  court  could  grant  aq  information  for 
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1765."     "  holding  a  fair  or  market,*'  I  should  desire  time  to  con- 

KEX*      sider:  for,  it  does  not  sufficiently  appear,  whether  before 

y^  the  *  act,  the  king's  coroner  and  attorney  could  file  such 

MARSDEN    ^^  information.    If   he  could,  the  power  is  not  takem 

etal/    *  away  ixom  him  to  do  it  now  by  leave  of  the  court:  if  he 

«  V.  4, 5  w.     could  wof,  it  is  not  given  to  him. 

&  M.c.  18.  In  the  case  first  cited,  f  it  appears  that  this  court,  in 

V.  also  9  Ann.  12  JV.  3.  before  the  act  of  9  Jnn.  granted  an  information 

c.  so.  s.  4.       jj,  ^i^g  nature  of  a  quo  warranto.    And  if  they  did  it  iii 

C     181o   ']one  case,  they  may  in  others.    The  court  (taking  that 

+  isalk.374,  power  foT  granted)  held  that  the  king's  coroner  and  at- 

576.  tomey  ou^t  to  take  a  recognizance ;  and  set  aside  the 

process,  for  want  of  one.    But  j^'he  could  not  file  «acb  an 

mfornBation  before,  it  would  be  going  very  ftr,  to  say 

«*  th^t  that  actgare  him  the  power  of  doing  it" 

+  V.  2  Sir  J.  B.      ^^  V.  Sir  Thoma$  Reynell,  in  Strange;\  is  a  very  short 

1161.  note.    But  no  case  or  even  dir/i/m  appears,  or  any  iir- 

stance,  where  the  coroner  and  attorney  did  file  these 

informations  before  the  act  of  4,  5  FT.  ^  Af. ;  nor  by  the 

records  of  the  office,  is   there  any  sort  of  proof  of  it, 

therefore  I  should  desire  the  records  to  be  searched,  j^it 

were  necessary  to  form  an  opinion  on  that  point    feot 

that  IS  not,  at  present,  necessary ;  because  I  think  this 

rule  ought  to  be  discharged  on  another  point. 

Therefore  on  the  former  point,  I  give  no  opimon,  nor 
have /orwcji  any. 

But  as  to  the  second— l7/?oii  the  .cirOumstawces  of 
this  case,  I  am  clear  that  there  ought  not  to  be  an  inforr 
mation  in  the  nature. of  a  quo' warranto. 

This  rule  is  drawn  up,  "  that  the  defendants  shall 
•*  sHew  cause  why  they  hold,  ox  encourage  and  promoie 
^  the  holding  a  fair  or  market/* 

Now  though  it  were  admitted,  that  ad  information  ih* 
the  nature  of  a  quo  warranto  might  go,  to  put  the  defen- 
dant to  shew  by  what  titte  he  hofas  H:  and  that  therefore  the 
former  part  ot  the  rule  might  be  right;  yet  a  quo  warranto 
will  not  lie  lor  encouraging  and  promoting  the  holding 
one.  Therefore  the  rule  ought  to  have  been  drawn  up 
in  this  form.  Here,  all  the  defendants  are  only  encou- 
ragers  or  promoters:  no  one  is  charged  with  actually 
holding  a  tnarket  or  fairy  or  with  claiming  to  holdone. 
There  are  no  marksof  a  fairor  market;  no  toll  claimed 
or  taken  by  the  lord  of  the  soil.  The  defendants  arc  only 
guilty  of  a  misdemeanor^  at  the  most:  there  is  no  usur« 
pation  of  a  franchise. 
Therefore  this  rule  ought  to  be  discharged, 

Mr.  Justice  Wilmpt  said,  he  should  doubt  much 
jf  an  information  in  the  nature  of  a^uo  warranto  could  He^ 
upon  VL  private  application,  for  this  usurpation  upon  the 
crown;  because  the  d^endants  coul4  b^ve  nd  copte 
beyond  the  201* 
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However,  he  gai«  no  opinion  on  tW«  hearf.  1 765^ . 

The  reason  why  a  fair  or  market  can  not  he  faolden  I     kjex 
without  a  grant,  is  not  merely  fw  the  sake  of  promotiBg         y. 
trafBc  and  commerce;  hut-also,  for  the  like  reas^mas  in   marsdek 
the  Roman  law,  for  the  preservation  of  order,  and  prevent      et  aJ.'  *  * 
tion  of  irregular  behayiour;  ^*  ubi  enimaltitado^  ibi  debet 
**  esse  rcr/or." 

Therefore  this  is  not  a  question  "whether  this  is  or 
**  is  not  a  legal  assembly:'*  (that  is  a  very  different 
question.) 

The  present  question  ia  "  whether  the  crown's  name 
*^  can  be  made  use  of  at  i\\^initaikc€  of. a  subject,  for  this 
*•  particular  purpose.*' 

The  immediate  injury  is  to  the  crown:  the  rest  is  <?o;r- 
sequentiaL 

The  old  writ  of  quo  whrranto  is  a  civil  writ,  at  the  suit 
of  the  crown :  it  i.s  not  a  criwmul  prosecutioq.  It  pr<»- 
bably  dropped  with  eins:  which  is  th^  mure  Ukely»  l)e-  . 
cause  the  quo  warranto  wa^  to  be  determined  in  eire. 
But  be  thut  as  it  may,  this  was  the  tt\}^old  way  of  inquir- 
ing of  usurpations  upon  the  crowii,  by  hjoldiog  fairs  or . 
markets;  tiz,  by  writs  oiqua  zearranto* 

Then  informations  in  tbe  oaJture  of  a  quo  w^rranio 
came  into  use  and  supplied  their  place. 

In  all  the  cases  I  could  fmd,  (and  I  searched  all  (bat  I 
could  meet  with,)  ail  informations  at  this  sort  were  iiLed 
by  th^  attorney  general;  none  by  the  king's  coroner  and 
attorney.  And  this  is  natural,  and  easily  to  be  accounted 
for ;   because  it  is  a  private  right  of  the  cro  w  n. 

How  then  could  the  statute  of  4, 5  W.  Sf  M.  altertbis? 
That  act  was  made  to  prexent  the  master  of  the  Crown- 
office  from  vexing  and  oppressing  the  subject;  aiid 
intrusted  this  court  wiih  the  povirer  of  inspecting  the 
filing  of  informations,  and  seeing  that  he  did  not  exer- 
cise his  power  to  the  oppression  of  tl>e  subject,  or  with- 
out sufficient  ground  and  foundation.  So  that  that  act 
was  made  to  check  and  control  the  power  of  the  master  of 
the  Crown-office;  not  to  give  him  a  right  to  exercise  a 
power  which  he  never  txercised  befo^i :  quite  the  couirary. 
It  is  contrary  to  all  principles,  to  suppose  that  be  should 
have  such  a  power.  Even  this  court  can  have  no  autho-  f  1818  3 
rity,  but  by  coaimon  law,  or  prescription,  or  by  act  of 
parliament. 

How  CAME,  then,  the  case  of  Hertford  *  to  extend  the 
recognizance  to  these  cases  of  informations  in  the  nature 
of  quo  warranto  f  This  case  I  owa  is  a  gresit  authority; 
and  staggers  one:  otherwise  I  should  have  had  no  doubt 
about  it.  And  I  think  that  that  case  ought  to  be  carried 
no  further  than  to  coRPOUAxioN-offices- 

If  any  cases  are  to  be  found  between  AScofV.SfM.  and 

Vol.  III.  M  m 


^•1  Salk.  S^l. 
I  Rex  T.  The 
,  Mayor  and 
'  Aideniien  of 
'  Hertford. 
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OAnn.  where  the  master  of  the  Crown-oflicc  has  exercised 
this  power,  they  will  only  prove  that  he  had  exercised 
that  authority  before  9  Ann. 

marVdek  ®"^  ^  '^"^  ^^  ^^^*  '^*^  ^^^^  *"y  weight  with  me, 
et  al  •  *  upon  the  present  occasion^  Rex  ▼.  t  Wilkinson  and 
'  ofhers  was  clearly  chargeable  with  an  inaccuracy  ;  it  was 
^  dcler^  issued  as  upon  9  Ann ;  which  it  ought  not  to  have  been : 
nitned  upon  &°^  '^  ^^^^  wUhout  argument;  at  least,  this  point  was  noi 
Kooday.  soth  debated.  The  other  case  (li^x  v.  Mary  Daffey)  was  only 
May,  1 745.  a  rule  to  shew  cause. 
by  Ld.  Ch.  J. 

Lee,  Mr.  J.  Efontiioii,  anifMr.J.  Foster.  No  toll  wai  there  fakea  or  demanded;' 
nor  did  any  partkular  person  claim  the  right  of  holdtog  a  market.  Yet  the  court 
were  unaoimoui  in  making  the  rule  absolute  for  the  information :  and  Ld.  Ch.  J. 
Lee  cited  a  caie  of  Jtex  v.  Browning;,  et  at.*  for  erecting  a  »kin«market  at  Smithfiekl 
Bars,  ai  a  strong  case  in  point. 

If  this  matter  bad  depended  upon  t{\eformer  point.  I 
should  have  desired  time  to  consider  upon  so  important 
a  point. 

But  on  iYi^  second  point,  what  ny  Lord  Mansfield  has 
said,  is  decisive. 

Erecting  a  warren  is  a  misdemeancr ;  yet  not  within  the 
.  act:  therefore  a// misdemeanors  are  ;i<^  within  it. 

If  an  action  is  not  yet  brought,  or  does  not  go  on ;  yefe 
an  action  maff  be  brought,  in/uture. 
>  The  crown  will  not  grant  a  fair  or  market,  without  ai> 
fad,  quod  dafknunh  And  if  the  crown  do  grant  one,  yet 
the  owner  of  another  market  may  bring  an  action^  or 
obtain  a  scire fncias  against  the  grant. 

This  is  only  sl  private  dispute  between  two  private  per- 
sons about  holding  this  market ;  which  affects,  in  interest, 
'    the  market  of  the  other  person:   it  is  a  dispute  about  a 
r    ifiio  iP'^^^^^  property,  confessedly.    Are  we,  then,  to  inter- 
L    *o  ^ "  -J  pose,  as  for  an  usurpation  of  a  franchise  upon  the  crown  ? 
Here  is  no  claim  of  a  franchise.    The  pennage  is  only 
taken  ratione  soli. 

This  has  not  all  or  any  of  the  great  badges  of  a  fair  or 

market;  no  court  of  pie-powders,  no  clerkfof  the  mar- 

•    ket,  &c.  No  person  now  before  the  court  claims  such  a 

franchise.     Therefore  there  is  no  reason  for  us  to  grant 

this  information. 

Mr.  Justice  Yates— The  first  point  is  a  ques- 
tion of  infinite  moment ;  '•  whether  an  information  in  the 
^  ••  nature  of  a  quo  warranto^for  usurping  a  fair  or  market 
•'  upon  the  crown,  can  be  granted  upon  the  application 
"  of  a  jprtrtf^e  person." 

In  intormations  in  thenature  of  quo  warranto^there  is  a 
punishment  for  the  misdemeanor,  and  also  a  judgment  of 
ouster  of  the framhise. 
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A  private  person  may  indeed  apply,  as  for  the  him-      176o- 
demeanor :  and  every  usurpation  of  a  franchise  is  a  mis-        j^gx 
demeanor.    Therefore  I  should  concur,  as  to  this,  in  the  y 

case  of  Hertford :  and  tvith  the  leave  of  the  court,  an  in-    m arsobh 
formation  might,  I  think,  be  granted  for  the  misdemca-       etai/ 
fior»  \ 

But  can  a  private  person  thus  call  upon  another  man 
toshew  histiiky  where  I'here  is  no  mixture  of  criminahty'f 

This  might  be  attended  with  very  bad  consequences. 
It  might  be  prejudicial  to  the  crown,  by  collusion;  and  it 
would  furnish  the  subject  with  means  of  oppression :  and 
the  defendant  could  have  no  costs  beyond  the  201.  Which, 
in  a  quo  warranto  information,  is  an  inconsiderable  sum ; 
though  it  may  bear  some  proportion  to  the  costs  of  an  in- 
formation for  a  misdemeanor.  (' 

The  statute  of  9  Amu  extends  only  to  corporation-offices : 
,  a  fair  or  market  is  not  within  the  intention  or  construe* 
tion  of  that  act. 

But  I  give  NO  foced  or  determinate  opinion  upon  this  [5  Pum-ST?.] 
first  point;  and  only  throw  out  what  >strikes  me  at  pre- 
sent. 

On  the  second  point,  he  concurred  with  Lord  Man^eU 
and  Mr.  JusticAi  frilmot. 

Mr.  Justice  Aston  did  not  think  proper  to  give 
an  opinion  on  a  question  not  necessary  to  be  now  deter- 
mined ;  and  where  the  proper  persons  are  not  before  the 
court. 

The  crown  might  bring  a  quo  warranto  ^  or  the  subject,  (]    1S20  3 
an  assize  of  damages. 

But  he  would  give  no  opinion^  he  said,  '*  whether 
•*  the  subject  can  demand  of  another  person  to  shew  his 
**  title  to  hold  a  fair  or  market,  in  this  method  of  appli- 
"  cation." 

He  added  this  further— I  find  I  -have  a  case  that  has 
not  been  mentioned  before:  it  was  in  14  G.  ^.  B.  R, 
Rex  V.  Owen  et  aV  t    Where  an  information  in  nature  of  i  1  have  very 
z  quo  warranto  was   prayed  for  holding  a  market  at™'"****^®^ 
Lianbrinmair ;  m  which,  this  point  was  much  discussed,  JJ^jg'^j'^   '' 
but  not  settled.  .  moved  and 

denied  in  H.  "* 
1738.  If  6.  9.  It  came  on  again,  in  Trin.  1739.  13  G.  9.  and  a  rule  made  to  sheir 
caoae.  It  carae  on  again  in  P.  1740. 13  G.  3.  and  again  in  H.  1740.  U  6.  9.  when  the 
rule  was  (of  courae)  made  absolute  against  sevenu  of  the  defendants  who  neglected 
to  shew  any  .ause;  but  was  dincharged  as  against  Mrs.  Owen  and  her  sont  be- 
cause they  had  neither  taken  toll,  nor  set  up  or  encouraged  the  market,  nor 
pretended  any  right  to  a  market,  but)  on  the  contrary,  disclaimed  it.  The  rule  in 
Kex  ▼.  Peeie,  ct  al.*  H.  10  G.  1.  and  the  rule  in  Rex  ▼.  Browning  et  af.  Tftn. 
10  G.  1.  were  there  produced  s  both  which  were  made  absolute.  They  were  for 
•etting  up  skin  markets  in  Smitbfield. 

The  taking pc/mage  weighs  nothing  with  me;  because . 
the  owner  has  a  ri^^ht  to  the  soil. 
Mm  2 
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176 J.         I  haVe  no  notion  that  4,  5  ^..A  M.  can  extend  the 

rex'      power  of  the  master  of  the  Crow  ii-oflice.    It  is  restrictive 

y^  '    ^  of  bis  fUinfT  oppressive  or  malicious  informations :  and 

VAB8DKN    ^^  court  have,  since  that  act,  always  rr/iiseJ  to  grant 

etai/  '  ioformaiioiis  for. /r//}aiig  batteries  or  misdemianors. 

But  what  guides  me  in  the  present  case  is,  that  there 
is  not  a  sufficient  ciaim  of  a  tight  of  holding  a  maiicet  or 
iiiir  charged  upon  the  defendants,  by  any  thing  that  has 
been  laid  before  the  court.  And  I  think  (with  Lord 
Mansfield)  that  the  rule  ought  not  to  have  been  drawu 
up  as  it  is. 
Therefore  he  concurred. 

Sir  Fletcher  Norton  was  not  satisfied  with  what 
seettied  to  be  the  court's  opinion  on  the  1st  point; 
and  mentioned  a  caseof  Jl«x  v.  Gouge— f  for  holding 
1 33  G.  s.  qu.  ^  eouTt-leet.  And  he  said  he  believed  there  were  seve- 
ral such  informations  granted  by  the  court,  in  cas^ 
ito^  within  9  jinn,  c.  20, 

Lord  Mansfield— ^wy  one  case  of  the  court's 
granting  Bueh  au  information  before  the  btatute  would  be 
material :  so  are  ail  those  granted  since  the  statute,  if  not 
within  the* reason  of  the  Hertford  case.  That  case  goes 
upon  the  supposition,  that  there  was  no  other  way  to 
[  1821  ]  try  it,  nor  to  redress  the  parties  concerned.  So  does 
the  casein  Strange^  and  a  constable  is  within  the  same 
reason. 

But  Mr.  Justice  Wilmot,  said  he  did  not  see 
that  these  cases  were  conclusive ;  because  be  thought  that 
such  informations  seemed  confined  to  usurpations  upon 
the  crown.  He  said,  he  remembered  an  information  ap- 
plied for  litigated,  about  a  tumultuous  assembly  at  Brent- 
f  See  his  re-  fpogd     He  also  remembered  Rex\.  O^en  :t  it  was  moved 

pace, (182*2.)  Lord   Mansfield— If  the  court  can  do  it, 

and  my  note    then  it  must  depend  upon  the  circumstances  oiih^partic^' 

#fU,aiiU!,       Urease. 

m/r^';!?*  It  is  said,  that  in  23  G.  ^,  an  information  in  the  nature 

of  a  quo  warranto  was  granted  foi;  holding  a  court-leet. 
Now  this  is  very  material :  for  the  case  of  holding  a  teet 
is  no  more  within  9  Ann,  than  the  present  case  is. 

It  vyas  agreed  on  all  hands,  that  an  action  would  not  be 
an  adequate  method  of  determining  the  merits  of  the  ques* 
tion  between  the  parties. 
Upon  the  whoie-^ 

The  jun(}Es  all  declared  expressly,  that  they 
v,'ere  far  from  giving  any  opinion  ope  way  or  another 
upon  l\\t  first  point;  but^  meant  to  let  it.remain  open  ta 
any  future  light  that  might  be  procured  upon  the  sub- 
ject, by  casesor  precedent^  or  otherwise, 4U3d  particularly 
by  searched  after  what  th$  master  of  the  Crown-oi&Cebad 


m^sva. 
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done  in  these  cases,  before  the  two  acts  of  parliament  of      1755. 
4, 5  fr.  4  M:  and  9  Ann,  '     k kx* 

As  to  the  second  point — ^They  were  clear  atid  unaui-  ,       ^^ 
motis,  that  the  defewdftnts  were  «o^  sufficiently  shewn  to  ^^Miyzfi 
liSLve  usurped  upon  the  crown  this  franchise,  of  holding  or      ^^  j^j »    * 
€ten  claiming  to  hold  a  fair  or  Aiarket. 

RtrLE    DISCMARaEB. 

On  the  next  day  (na.  Wednesday  27th  November)  Mr. 
Justice  M^ip^o^  mentioned  his  note  of  the  case  o\'  Rex  y. 
Omen,  P.  la  G.  2.  B.  R.  aiKl  Repeated  it—Mr.  Wilbraham 
iiioved»  &c$  and  said  there  was  no  toll,  nor  weights  or  t^-  ante, 
measures;  and  therefore  it  was  no  legal  market,  ter  Cur,  P*  '**^'  ^ 
No  market  is  claimed  by  any  particular  persons.    If  it  *"*^'*' 
be  attended  withinconvenience  to  private  persons  who 
have  markets  near  adjoining.it,  they  may  bring  th^ir  ae^ 
Hon. 

And  I  find  this  further  addition  at  the  bottom  of  my  r    2822    1 
note  *'  However,  at  the  prosecutor's  itisfance,  the  rule  was 
y  enlarged.**    I  have  made  a  quere  *'  crfry."    *I  suppose  •  TheVute 
it  came  on  again  because  my  brother  AstoWinote  of  it  is  vas  entar^ 
of  a  future  term.  ihai  W.  Ch.J* 

Mr.  Justice  Aston— My  note  is  of  //.  14  G.  ^.  i^^^JgfL 
(which  he  repeated.)    I  took  the  opinion  of  the  court,  the  ^^jatiif.    * 
second  time  it  came  on  again ;    but  not  the  first  time,  t  f  1^0  opiDion 
when  my  brother  Wilmot  took  his  note.  wai  gi^ca,  in 

Mr.  Justice  Wilmot — I  have  another  case :  P.  13  G.  2. 
which  was  in  2V.  X  11  G.  2.  B.  R.  Rex  v.  Cann.  The  +  u  was  in 
chief  justice  being  absent — The  Judges  Page,Probt/fi,^nd  Trin.  1737. 
Chappie  refused  to  grant  the  information  in  the  nature  of  lOaod  11  G.2. 
a  quo  warranto;  because  it  was  a  private  matter,  where  the  1^1"?*^' 
party  might  have  a  remedy  by  ac^2o«,  if  he  was  prejudi- f^r  holding  a 
^ed.  court  lect  ia 

I  have  also  a  long  note  of  Rex  v.  Sir  Thomas  Reynell;  themjinor 
§  where  the  court  held  *'  that  j/'Sir  Thomas  had  claimed  ^^,^*^**!*;°  '* 
"  an^exclusive  ferry,  it  had  been  the  proper  subject  of  an  ghj^e      *^'^" 
''  information  iu  the  nature  of  a  quo  vcarranioy  ^Kq  have  I.  U 

t  was  on  Mon- 

day, 25th  Jan. 
1741.  1  find  1  have  subjoined  to  the  end  of  my  own  note,  the  following 
words  :--<*  So  tl^l  it  was  ^agreed  that  an  inforniatton  would  lie  for  sell in^  up  an 
exclusive  ferry  across  a  navigable  river  ;  provided  the  charge  was  •ufficientl/ 
made  out." 

In  P.  G  G.  1.  B.  JR.  Rex  v.  Nicholson  et  a/Z—Trustees 
for  enlarging  the  port  of  fVhitehaven ;  an  information  in 
the  nature  of  a  quo  tvarranto  was  granted ;  because  it  was 
a  matter  of  fi  public  nature. 

Lord  Mansfield— You  see,  these  cases  sup-  .    . 
port  our  determination  of  yesterday :  and  they  also  sup- 
port the  general  ground  upon  which  the    motion  was 
founded. 


/ 
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.]  765.  Mr-  Justice  W  i  lmot— They  are  strong,  I  own : 

REX       ^^^  ^^^^^  ^^  ^  matter  of  future  consideration,  if  any  future 

V.       application  shall  be  made.  i  .    » 

>]ARSi>£N  Lord  Mansfielh  recommended  (in  such  case, 

et  al/       of  any  future  application,)  a  search  in  the  Crown»office; 

whether  there  are  many  instances  of  informations  in  the 

nature  of  a  quo  warranto  filed  by  the  clerk  of  the  crown,  in 

corporation  causes,  before 9  Ann., 

N.  B.  The  first  point  stands  quite  free  from  bias  from 
any  opinion  one  way  or  the  other ;  as  all  the  court 
C    1823    ]  declared  themselves  open  to  such  conviction  or 

alteration  of  sentiment,  as  might  arise  from  prece- 
dents which  maybe-produced  in  future,  or  from 
future  reasoning  upon  the  subject 

Thurs.fSth  Wharod  versus  Sn art. 

>iov.  17j65. 

Rule  not  to     1%f  ^«  Fronds  Smart  having  brought  a  writ  of  error  io 

comnriit  waste  -l-^-*-  parliament,  upon  an  ejectment  on  the  demise  of 

ficDdiDga        Boughey,^ 

writ  01  error.  rj,^^  court  obliged  him  to  enter  into  a  rule 

*'  not  commit  waste  or  destruction  during  the  pendency 
**  of  this  writ  of  error." 

Mr.  Smart  did  not  oppose  it:  and  accordingly,  he  en- 
tered into  the  rule ;  and  ^Aw^ Justified  (to  400L} 


The  End  of  Michaelmas  Term  1765.    6  G.  3. 
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Hex    versut    Inhabitants  of  Under    Babrow  and 

BuADLEY  Field.  Monday,  m 

This  case  is  already  publisbedy   io  the  quarto-edition  of ''*°' ^^^^* 
my  Settlement-cases,  pa.  546.  No.  173,withanote 
upon  it    An  abridgment  of  it  may  be  seen  in  the 
TABLE  to  the  present  volume. 

Wilson  vcwms  Mackeeth.  T"^I*i,*^*** 

Jan.  1 1  DO. 

THIS  was  an  action  of  trespass  for  entering  the  plain-  Trwpaw  ▼!  et 
tifTs  close  called  Carr-Moss;  and  digging  and  carry-  ■'™"  ^'^'  ''^» 
ing  away  bis  turf  and  peat:  and  the  general  issue  was  jj^^jj^^,. 
joined.  cluaivc  right- 

It  was  tried  at  the  last  assizes  for  We$tmonland,  before 
Mr.  Justice  Gould:  and  upon  the  trial  it  appeared  in  evi- 
dence— 

That  the  plaintiff  was  seised  in  fee  of  a  freehold  tene- 
ment iu  the  manor  of  Upper  Slaveletf^  whereof  Lord  Snf^ 
folk  and  Sir  Janus  Louther,  Bart,  were  lords,  in  which 
manor  there  is  a  large  waste  called  Slaveley-Heod-Fel/t 
upon  which  there  are  divers  large  mosses,  out  of  which 
turves  and  peats  are  usually  dug. 

That  the  plaintiff,  and  all  those  whose  estate  he  bath 
in  his  sard  tenement^  hath  time  out  of  mind  had  and  used 
^n  exclusive  right  of  diggin.s<  turves  in  a  certain  moss  in 
the  said  waste  called  Carr^MusSt  marked  and  bounded  out 
from  six  other  tracts  of  moss  in  the£aid  waste  by  certain 
meer^'Stones;  which  tracts  are  and  have  been  also  used 
and  enjoyed  in  the  like  manner  as  turbaries  by  the  owners 
of  six  other  tenements,  whereof  other  persons  are  in  the  r  Tgoj  1 
like  manner  seised  In  fee,  and  lying  within  and  holding  of 
the  said  manor;  saving  that  two  of  the  said  turbaries  have 
been  sold  off  from  two  of  such  tenements,  and  used  by 
the  purchasers. 

That  all  these  mosses  lie  contiguous  and  open  to  the 
rest  of  the  waste ;  and  the  other  tenants  of  the  said  manor, 
as  well  as  the  owneisof  the  said  tenements,  have  common 
o(  pasture  on  the  said  waste,  and  feed  on  these  mosses,  as 
well  as  on  the  rest  of  the  waste. 
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1766. .        '^^^^  ^}^^  ^^^^^  tenants  of  the  said  manor  also  got 

Kili'  '    turves  on   o^Ae^  mosses  in  the  said  waste,  but  mox  i> 

y  1  i     an^  of  tftv  above  seven  mosses, 

InhabitJbits      That  the   plaintiff  and  other  ownei?   of  the    senen 

of  us  DKR  f^^^ses  have  sold  the  peats  arising  tVon^i  those  mosses  t^ 

BAartow   sp^ctively.  . 

a^d  *  "^^  ^"^  defendant  dug  and  carried  away  peats  in  the . 

BRADLEY   place  in  question. 
FIELD,     .    Whereupon  a  verdict  was  given  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court  upon  the  following 
question — 

"  Whether,  upon  theabove  state  of  the  case,  this  action 
**  was  maintainable,"(fl) 

Mr.  tVitHaceJoT  the  plaintiff,  insisted  that  he  was  inti- 
tied  to  maintain  an  action  of  trespass. 

Their  objection  is  "  that  it  ought  to  have  been  an  action 
"  upon  the  CASE.** 

To  prove  that  trespass  would  lie  in  this  case,  he  cited  S 
Ro.  Jbr.bAO.  Moore 302.  fVelden  v.  Bridgewater^  and  Br^ 
Trespass  55. 

Here,  the  plaintiff  had  an  exclusive  right,  and  held  it 
separate  from  every  other  right ;  though  charged  with  an 
incumbrance  for  the  purpose  of  pasture  only.  The  plain- 
tiff is  the  owner  of  the  soil. 

Mr.  Wedderbnrn^  contra^  for  the  defendant. 
The  plaintiff  had  «or;g//f  q/'o&v/en^jp,  either  in  the  soil, 
or  in  the  profits  of  the  soil.  Theielore  he  can  not  n^ain* 
tain  trespass  quaredausumf regit. 
[  1826  1  ^^^^  "*^ss  has  been  allotted  to  several  persons,  for 
the  purposes  of  turbary  onljf  :  but  other  tenants  of  the 
manor  of  Upper  Utaveiey  have  the  right  of  common  up- 
on it 

This  division  of  this  moss  amongst  the  tenants  of  the 
seven  tenements  has  been  made  for  the  mutual  cotiveni- 
enceof  the  general  number  of  the  tenants  of  the  manor 
intitled  to  common  of  turbary  for  firing. 

*]' he  plaintiff  has  wo  oir«fr5///p  of  the  soil:  he  has  no 
right  todiff  for  any  thing  else, but  turf  only.     And  if  the  . 
land  Vvas  drained  or  rendered  fit  for  culture  or  pasture, 
he  would  have  no  right  to  any  improvement  of  it.     It  is 
>'    *       duly  a  right  of  turbary  in  grafts. 

The  cases  which  have  been  cited  are  not  applicable* 
The  vesture  of  the  land  is  a  right  to  the  land  itself. 
Mr.  Wallace  was  going  to  reply.     But 


(t»)-It  did  not  appear  that  the  defendant  was  tenant  to 
J^ord  S*  and  Sir  J.  L. :  if  not  it  seems  the  action  lay ;  but 
if  tie  was,  then  query  whether  a  general  action  of  tfei^ 
pass  or  case  lay.  See  20  Vin.  448  (X).  * 
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Ix)1-d  Mansfield  said,  tbere  wanto  DOtbiog  to      1766. 
answer  the  objeGtion,  but  to  state  the  case  :  which  I  will       r£x 
do.  for  the  sake  of  the  studentn.  y, 

Theii  he  stated  the  case,  t?f  rAn/iw.       ,  .  Inhabitants 

The  plaintiff  *s  right  is  in  a  several  piece  of  ground,  but*  of  unbee 
ted  and   bounded ;  a  separate  right  of  property,  to  take    barrow 
the  profit  of  the  turf,  ana  to  dig  it  for  that  purpose.  ai^ 

The  plaintiff  has  this  right  exehtshdif  of  all  otbeis,   bra^bjusv 
and  the  defendant  has  disturbed  him   iu  it.    Therefore  .  pisi^p, 
trespass  ties ;  though  he  has  not  the  absolute  right  to  the 
.«oil.(A) 

Mr.  Justice  Wilmot — If  this  was  only  a  right  ' 

4}f  common  of  turbary,  tvespoas  quare  dauium /regit  would 
tiot  lie. 

But  this  is  an  exclnsite  right  to  dig  turf. 

It  appears  from  I  iftst.  c.  !.♦  under  the  word  "  land,''  ♦  V.  Co.  Litt. 
that  it  is  not  necessary  he  should  have  the  whole  property  P-  ^  ^^^ 
of  the  land. 

This  must  be  taken  to  be  a  grant  from  the  lord 
of  the  soil.  He  stands  in  the  place  of  the  lord  of  the 
munor. ' 

The  property  of  the  turf  is  in  the   plaintiff.     Hot   1327   1 
^htr  person  could  maintain  this  action.    Therefore  he  *•  ^ 
may. 

<  There  is  a  difference  between  exclmsite  rights,  and 
right  of  common.    In  the  former  case,  the  gi-antee  may 
take  away  thorns   cut  .*    but    the  commoner  can    not.  . , 
Tf/r.  187,  ISS.  Deuctas  oT'Dovglasv.  KtndalL  Cro.Jac* 
«5(J.  S.  C. 

These  mosses  are  severed^  and  six  of  them  enjoyed  by 
other  people;  therefore  decisively  a  separate  right. 
And  therefore  the  plaintiff  may  support  this  action  of 
trespass. 

Mr.  Justice  Yates  said  it  was  a  clear  case:  for 
wherever  there  is  an  exclusive  right,  .trespass  lies..  A42d 
this  is  clearly  an  exclusive  right. 

I  do  not  see  th:it  this  right  differs  from  a  right  to  a  sole 
and  separate  pasture,  for  a  time:  and  in  that  case,  during 
^Atfi  ^/mtf,  trespass  lies. 

Mr.  Justice  Aston  was  of  the  same  opinion.  [liVin.  84, 
And  he  mentioned  the  case  of  Hot  v.  Taylor^  in  Moore  85,sa9,  393.] 
355.  where  the  second  error  assigned  was  '*  that  trespass 
**  did  not  lie  (juare  clatuum /regit ;  because  the  soil  was 
"  not  granted^"    But  all  the  court  held  **  that  it  did  lie;" 
although  thf^y  granted,  that  the  soil  did  not  pass:  for, he 


(&)  Qu.  whether  it  will  lie  against  the  owner  of  the 
£oU  ?  Vide  2  R.  Abr.  550,  or  20  Tiw,  448.  L.  4. 
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1766.      "^^^  has   herbagium,   paUura,  S^c,    shall  have   trespass 
viei  armii* 

Per  Cur,  unanimously, 
Let  the  poUea  be  delivered  to  the  Plaintiff. 

Jtoi?"i768?*^        Rex  vinui  Sfencer,  common  council-mam  of 
--   '.       '  Maiustone. 

S^o^  CIR  Fletcher  Norton,  Mr.  Serjeant  Leish,  Mr.  Burrell, 

may  be  war-  Mr.  Ashhurst^  aad  Mr.  Datunng^  on  behalf  ofthe.de- 

nnted  by  fendant,  on  Saturday  last  (the  ^th  o{  January)  shewed 
abye-iftw.  cause  against  arresting  the  judgment  for  the  defeudant, 
(See  s  Dora,  and  enteringjudgmentfofthe  king  against  the  defendant 
459.  A  rule  to  that  purport  bad  been  made  on  Monday  the 

I  n"™*  ^ntk  ^^^^  of  November  1763,  on  the  motion  of  Mr.  Cox ;  who 
s  BusMi.  60.  objected  to  the  validity  of  the  bye«law  under  which  the 
4  Burr.  S304,  defendant  justified  his  election  into  the  office.  He  urg- 
2591 .]  ed,  that  it  was  a  bad  bye-law,  as  it  restrains  and  n&rrows 

the  number  of  electors  without  any  authority  from  the 

CiSSS  1  ^^^^^^''*  ^^^  ^^^°  contrary  to  it;  and  without  the  con* 
^  sent  of  the  electors,  takes  away  their  rights;  and  is  vague, 
indefinite,  and  uncertain ;  and  that  such  a  restriction  of 
the  number  of  electors  can  not  be  allowed  in  the  case  of 
a  common  council-roan's  election,  whatever  might  be 
the  case  of  the  election  of  the  principal  officer. 

Sir  Fletcher,  having  first  objected  to  the  rule  as  drawn 
upt  proceeded  to  the  merits ;  and  urged,  that  the  prose- 
cutor ought  regularly  and  properly  to  have  demurred  Ip 
the  defendants  plea :  but  as  he  had  elected  to  plead  to 
issue,  he  was  now  bound  by  the  verdict,  and  could  not 
have  recourse  to  a  motion  in  arrest  of  judgment. 

It  was  an  information  in  the  nature  of  a  ^uo  warranto 
for  usurping  the  office  of  a  common  council-man  of 
Jdaidilone. 

The  <lefendant  jnstified  under  a  bye-law  dated  18 
August  1764,  and  made  by  the  mayor,  jurats  and  cemmon 
council,  by  virtue  of  letters  patent  of  21  G.  2.  It  recites 
the  power  given  by  the  charter  "  for  the  mayor,  jurats 
**  and  eommonaliy  to  elect  common  council-men;*'  and 
recites  '*  that  the  commonalty  were  very  numerous^  and 
*^  the  admission  of  them  to  vote  at  the  election  of  com- 
*'  mon  council-men  had  been  found  by  experience  to  be 
**  attended  with  many  inconveniences,* and  had  from  time 
**  to  time  occasioned  divers  riots  and  disorders  and 
**  great  popular  confusions,  and  very  much  disturbed 
**  and  broken  in  upon  the  peace,  good  order  and  govern- 
*'  ment  of  the  said  town  and  parish ;"  and  furtJber  re- 
cites **  that  such  inconveniences  would  be  likely  to  be 
**  remedied,  if  the  right  of  electing  of  the  common  coun- 
*^  cil  were  to  be  confined  to  the  jnayor,  jurats  and  com- 
"v  mon  council,  and  avcaof  (he  common  freemen^.a^hzd 
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^*  txteuted  parochial  ^tm  in  atid  for  the  said  town  and       1766. 

**  parish  in  inaDuer  therein  after  mentioned  :"  and  then        ££x 

<for  preventing  of  the  like  inconveniences  for  the  fu-         y- 

ture,  and  for  the  avoiding  of  popular  confusion  and  dis*   sfbncbk. 

order  in  the  electifon  of  common  council-men,)  it  ordains 

'*  that  upon  every  or  auyfufure  election  of  a  common 

^*  council-man  or  common  council-men  of  the  said  town 

'*  and  parish,  the  mayor,  jurats  an<2  comman  c<Micil  for 

**  the  tini§  being,  of  the  said  town  and  parish,  and  such 

*'  of  the  eommoH  freemen  for  the  time  being,  who  should 

*^  reside  in,  end  should  respectively  have  gone  through  and 

**  served  for  the  space  of  one  whole  ^ear  abspbctively 

*^  the  several  officer  of  churchwarden  and  ovbr- 

**   SEER  OF  THE  POOR,   RESPECTIVELY, /or  ^Af  SflfW /OVIK 

*'  and  parish,. or  the  major  part  of  such  mayor,  jurats, 

"  common  council-men  and  common  freemen  qualifi- 

'*  ED  AS  aforesaid,  should  meet  and  assemble  them-  f    ]839    1 

**  selves  together  in  the  court«hall  of  the  said  town  and 

"  parish  ;  and  being  then  and  there  so  met  and  assem- 

"  bled  together,,  the  said  mayor,  jurats,  rommon  council 

**  and  common  freemen  of  the  said  town  and   parish 

*^  QUALIFIED  AS  AFORESAID, or  the  miyor  part  of  them 

"  so  met  and  assembled  together  should,  hy  ihetnseht^^  4^ 

''   WITHOUT  i/ie  PRESENCE    Or  CONCURRENCE  O^  ANY  O^ 

^'  Me  COMMONALTY  of  the  said  town  and  parish,  elect 
**  and  choose  one  or  more  of  the  principal  inhabitants 
**  of  the  said  town  and  parish  to  be  a  common  coun- 
.''  ciUman  6v  common  council-men  of  the  said  town  and 
^'  parish." 

Note— The  CHARTER  directs  the  nomination  and 
election  of  common  council-men  to  be  by 
the  mayor,  jurats  and  common  alt  y,  and 
their  successors,  or  the  majority  of  them, 
out  of  the  principal  inhabitants  of  the 
said  town  and  parish. 
Note  also— The  new  letters  patent  of  incorporation 
bear  date  17th  June,  ftl  G.  -2,  and  incor- 
porate them  by  the  name  of  "  mVyor,ju- 
r  "  rats  and  commonalty  ;"  to  consist  of  a 

mayor)  13  jurats  (including  the  mayor,) 
and  40  common  council-men :  and  power 
is  granted  to  the  mayor,  jurats  and  com- 
mon council  to  make  bye-laws. 
To  this  bye-law  pleaded  by  the  defendant,  the  prosecu- 
<tor  replied :  1st.    That  the  common  council  were  not 
duly  assembled ;  2dlv.    That  they  had  no,  power  to  make 
such  a  bye-law :  and  issue  was  joined  thereupon.    Both 
these  issues  were  found  for  the  defendant. , 

Sir  JFleteher  insisted,  on  his  behalf,  that  the  prosecutor 
^ould  have  no  more  than  a  rule  to  shew  cause**  why 
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1766.     *'  thi»  judgment  should  not  be  arrested  :'*  vfhtteBB  the 

j^^^ '      preaesl  rule  is  drawn  up  not  onli^  to  shew  cause  "  why  the 

V.         **  judgment  should  not  bean-ested  ;"  but  aUo^  w|iy  judg- 

•spencer,  n^^nt  should  not  be  ektbred  "  for  l/r€ king  jioainst 

"  tie  defendant.'* 

He  then  answered  their  objections  to  the  bye-law  :— 
premising,  1st.  That^ corporations  ba^  incident  power 
to  make  bye^aws.  ftdly*  '1  bat  that  power  is  lodged  in* 
the  body  at  large :  unless  placed  expressly  ^elsewhere, 
3dly.  Wherever  the  crown  gives  it  expressly  elsewhere, 
the  power  will  reside  where  the  crown  has  vested  it. 
4tbly.  Wherevpr  the  power  is  lodged,  it  is  equally 
strong ;  it  is  the  legislative  power  of  the  cotporation,  and 
[  1 330  J  hwds  all  their  n^embers.  dttrly.  A  bye-law  may,  to|ire- 
vent  confusion,  restrain  popular  elections :  it  may  re- 
strain the  number  of  electors. 

The  defendant's  counsel  then  repeated  the  prosecutoi^s 
obfectipns,  and  answered  them. 

1st.  It  is  objected,  that  this  is  a  bad  bye-law,  because 
H  IS  not  warranted  by  the  charter ;  which  only  extends  to 
cases  where  penalties  are  annexed  :  and  that  the  penalties 
must  l>e  inflicted  by  the  whole  body. 

Answer— But  the  power  oi  making  bye-laws  is  one 
thing:  the  power  of  annexing  penalties  is  another.  And 
here  the  bye-law  is  a  good  one,  though  it  should  bave 
no  penalty  aunexed  to  it  It  is,  *'  to  restrain  the  nutn- 
"  her  of  electors  to  such  of  the  commonalty  as  have 
**  BXBCUTSD  tkeoffiee  of  churchwardsm  msdovsR* 

•'    SEEK."        * 

Besides,  tbe  words  do  not  require  such  a. construction 
as  they  put  upon  them :  for  tbe  same  persons  are  intended 
to  be  tbe  makers  of  the  bye-law,  and  tbe  anoexers  of  the 
penalty.. 

However,  the  true  answer  is  **  that  the  bye-Iaw  does 
**  not  require  a  penalty ;  tbe  members  are  amovable,  if  they 
«•  disobey  it." 

Sdiy.  It  is  objected  that  the  bye-law  is  contradictory  to 
the  charter,  wbtcb  requires  tbe  election  to  be  by  the  l)ody 
at  large :  so  that  it  is  repugnant  to  the  charter  both  in  let- 
ter and  spirit.  ^ 

Answer — The  bye^-law  is  not  contradictory  to  the  char- 
ter: for  it  continues  the  election  in  the  same  set  of  persons^ 
though  the  ntimkrof  them  is  restrained.  It  is  restrained 
to  tuck  of  the  commonalty  as  have  served  parish^ffices  : 
it  has  only  narrowed  their  number;  not  taken  it  from  tbeir 
bodyi  It  remains  virtually  and  substantially  in  the  same 
parts  of  the  corporate  body. 

3dly.  This  objeetioo  was  split :  and  it  was  said,  that 
the  number  of  electors  ought  not  to  be  aarrowec^  as  to  tbe 
7 
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election  of  a  common  council-mon ;  however  it  might  have       175^ 
been,ifit  bad  been  the  Aeacf-ofticer.  .     '      • 


Answer— But  the  reverse  of  this  objection  is  tbo  truth. 


REX 


So  that  tlie  reasoning  holds  invtHed.     (V.  4  his(.  48,  49.    «„^»,^„^ 
4iefp.77.  b.78.  a.)  ^  spekci?». 

4th  Otyeclion.    That  the  bye-law  takes  away  the  pow- 
er of  the  commonalty*  without  the  consent  of  the  common- 
aJty  :  and  the  Caae  of  Corporations  in  4  Co.  78.  and  3 
Bulstr.    71.  the  case  of  the  Corporation^  of  Ci)/cAesl€r  is  [   1831   ]] 
urged  in  support  of  this  objection. 

Answer«-But  wherever  the  power  of  making  bye<-iaw« 
is  lo<lged,  those  persons  have  the  full  power  of  making 
tk^Ai :  and  the  consent  of  the  rest  is  included.*     Which  *  V.  Jenkins's 
is  an  answer  to  the  Colchester  case  in  3  Bu^tr.  71.  and  Centuries, 
the  Case  of  Corporations  in  4  Co.  docs  not  affect  this  case«  J*  *^^'  ^*^ 
For  there  no  6ye-/air  appeared :  the  judges  were  forced  to 
presume  one. 

However,  it  still  rests  virtually  in  the  body  of  the 
comnx>aiilty»  though  restrained  as  to  the  particalar  pef# 
sons.  •  ^ 

They  further  observed »  upon  the  Case  of  Corp<»ratfon6 
'^thatasa  bye-law  was  there  presumed; and  no  partieu^ 
"  lar  clause  in  the  charter  appeared  to  give  a  power  of 
'*  making  bye-laws:  it  must  be  presuosad  to  have  been' 
**  roadet^  theirnuruieii/a/  power,  and  consequently  tohave 
"  been  made  by  the  wh^ie  bodv/'  They  also  observed, 
that  the  body  at  large  having  theuiaelves  chosen  the  cooe 
mon  council,  the  bodv  at  large  might  be  said  to  have 
acttudiyzxA  personal^  consented  to  what  these  their  re- 
presentatives had  enacted  into  bye-laws. 

5th  Objection.  That  the  bye-law  is  vague,  iodefioitcy 
and  uncertain. 

Answer--/Ef  cer/tim  et/,  quod  certwm  reddi  potest*  And 
here  it  must  appear,  at  the  time  of  election,  who.  ore  tboae 
substantial  electors^  who  have  served  public  offices  ;ibey 
are  sufficiently  described  and  defined. 

They  therefore  prayed  that  the  rule  might  be  diaoharg- 
ed,  and  the  judgment  stand. 

Mr.  Morton^  Mr.  Cox,  and  Mr.  fVttUute,  contrut  pro 
rege.  ^       -^ 

They  admitted  Sir  Fletcher  tiortons  two  first  postiione; 
but  denied <he  third,  together  with  its  consequences :  and 
they  insisted,  -  .  • 

That  the  valuable  franchise  of  a  vote  given  to  aitili^ 
dividual  cannot  be  taketi  away  without  ihecofuent.  oSauch 
individual.  •    1    .       ^    .    . 

That  the  power  of  making  bye^laws  is  ta  be  taken  strut- 
ly:  and  therefore  this  power  to  malce  bya^lawa  shall  itotie 
extended  further  than  whatappeari  lo  be  the  manifest  in- 
tention of  the  charter. 
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1 766  ^^^  ^^^  ^^^^  bye-law  does  not  only  restrain,  but  Malfy 

^      *      varui  the  mode  of  election  established  by  a  charter  do 
^       yet  30  years  old. 
sPEwc         "  The  charter  resites  the  mischiefs  and  grievances  arising 
^^'  from  disputes  about  elections ;  and  was  obfained  upon 
the  representation  of  the  commonalty.     It  directs,  speci- 
fies, and  settles  a  cetiain  and  >Wtf6i/ii6/e  method  of  elec- 
tion, that  the  town  may  enjoy  peace  and  quiet.    Then 
it  directs  and  specifies  the  particular  rights^  and  the  per- 
sons who  shall  have  such  rights;  and  prcMcribestke  modt  <ff 
election:  and  the  mode  of  election  is  directed  and  prescribed, 
subsequentlif  to  the    claase  which  gives    the  power  of 
making  bye-laws ;  and  it  describes  what  species  of  bye-laws 
they  are  to  l^.    Surely,  this  is  a  negative  upon  a  bye-law 
afterwards  made  to  the    contrary  ot  it. 

The  charter  only  intended  to  give  the  select  body  a 
power  to  make  by-laws  for  correcting  offenders,  for  r^o- 
lating  trade,  and  matters  of  the  like  kind  :  in  short,  such 
bye-laws  as  might  be  inforced  by  penalties  ;  not  such  as 
would  take  axsay  the  rights  of  election. 

And  they  can  make  no  bye-laws  bat  such  as  are  within 
the  power  given  them  by  the  charter.  So  was  the  opi- 
nion of  the  lord  chancellor,  in  the  case  of  CkUd  v .  Hud^ 
son*s  Bay  Company,  9  Peere  WUliaim  909* 

The  charter  now  under  consideration  expressly  gives 
the  right  of  election  to  the  coumok  alty.  But  this  bye- 
law  totally  alters,  overturns  and  changes  the  nature  of 
the  election  :  it  takes  it  quite  away /rom  the  commonalty, 
and  places  it  in  a  few  house-keepers,  who  have  served 
certain  parish-offices.      ' 

They  said,  they  would  not  contend  for  any  distinction 
between  the  election  of  priwripfl/ officers  of  corporations, 
and  subordinate  ones  :  (which  distinction  might  perha  s 
be  argued  for,  from  the  Case  of  Corporations  in  4  Co.) 

But,  certainly, an  integral  part  of  the  corporation  can  not 
be  struck  off:  nor  can  the  makers  of  a  bye-law  take  the 
power  of  election  from  those  to  whom  the  charter  has 
given  it,  and  place  it  in  themselves.  Whereas  here  the 
makers  of  this  bye-law  have,  in  a  great  measure,  placed 
the  election  in  themselves.  For>  as  the  charter  contains 
a  clause  of  ne  iniromittas  as  to  the  coi/nty  justices,  the 
borough^ustices  have  the  power  of  appointing  over- 
r  TQ<i<r  "V  ^^^^'  ^^^  ^h""^^  of  these  reduced  electors  are  fa^rough- 
L    *83y  J  justices  by  their  office. 

The  power  of  voting  (a  very  valuable  franchise)  can  noi 
be  taken  e/oe^ay  without  the  consent  of  the  voters. 

The  Aiffg  himself  can  not  take  it.awav,  when  he  has 
once  given  it  A  man  once  possessed  of  a  franchise  can 
DOC  lose  it  without  his  9wn  consent.  4  Co;  77.  le  Case  de 
Corporations*    fu/j^r.  71 /the  case  of  the  corporation  of 
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Colchester.  Comberb.  316.  Her  y.  Larwood,  and  1  Salk.  IdO.       1765. 
Bufler  V.  Palmer.  jiux 

This  bye-law  totally  changes  the  nature  of  the  election :  y^ 

it  redaces  it  from  800  voters  to  ten.    It  varies  and  alters  spsnckr.. 
the  qnalifieattom  of  the  electors  :  it  does  not  only  restrain 
their  number. 

This  kind  o(  restriction  19  what  this  court  will  never 
allow.  It  is  narrowed »  restrained  and  limited  to  those 
very  Jew  who  have  served  the  oHices  of  churchwardens  and 
overseers.  There  is  a  vast  difference  between  800  com- 
monalty, and  a  few  parish-officers;  some  of  which  are 
to  be  appointed  by  theparson  of  the  parish,  and  others  by 
the  corporationjuitices. 

Besides,  many  persons^iie  for  these  offices,  and  do 
not  actually  tervt  them :  others  are  privileged  by  their 
professions ;  others  are  exempted  by  Tyburn  tickets.  Shall 
these  persons  Ioh  their  rights  of  voting  f  This  bye-law 
flies  in  the  face  of  the  charter,  and  contradicts  the 
king's  intention :  and  it  would  not  even  answer  the 
end  it  professes,  of  avoiding  popular  confusion  and  dis- 
order. 

Upon  this  first  argument, 

-Lord  Mansfield  said,  he  saw  reasons  to  doubt 
of  the  bye-law ;  and  desired  to  consider  of  it 

It  is  now  settled/  *'  that  the  number  of  the  electors  may  *  U  waf  let . 
*'  be  restrained  by  abye-Iaw :  but  a  bye-law  can  not  strike  fled,  oot  ooly 
*•  off  an  integral  part  of  them  ;  neither  can  it  narrow  the  '^  **'*'  ^Ji^ 
•*  number  of  the  persons  out  ofvohom  the  election  is  to  nM*rakyor  !>f 
"  be  made."  Cannarlhen.      .^ 

hereafter       -vC^O^e^ 
meDtioned,)  but  alto  in   a  later  caie  of  Lee  v.  Wallii  et  al*  37lh  Jaauary,1756.   ^  It^ 
ia  thii  court,   ••That  a  bre-law    roaw  oarrow  the  number  of  the   electors,  but^      .         ^ 
not  of  the  eligible.*'    [See  4  Bur.  S5 1 9.]  ^>M#M 

# 

The  charter  gives  the  right  of  election  to  the  com- 
monalty. But  the   bye-law  restrains  it  to  a  few  of  them  : 
and  those  few,  under  a  particular  description,  namely,  r-     1934  1 
such  as  have  been  churchwardens  and  overseers.    The'- 
corporation-justices  appoint  overseers  :  and  several  per- 
sons may  be  exempted  or  excused  from  serving  that  office 
at  all.    These  persons  would  be  totally  excluded  from 
ever  voting.    So  that  some  votes  .would  be  preserved, 
of  persons  nominated  by  the  mayor  and  jurats,  and  others 
could    never    vote    at   all.    It   deserves  consideration, 
"  whether  this  is  a  reasonable  restriction  :"  though  this 
select  body  have  a  power  given  them  by  the  charter  to 
make  bye-laws. 

Mr.  Justice  WiLMOT  inclined  to  think  the  bye- 
law  unreasonable. 

He  thought,  the  court  ought  to  take  care  that  the  per-     • 
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1 766.     ^^^  impowered  to  make  bye4awai«  exerted  their  power  id 
Kcx       ^  reasoaable  roanner. 

y^  They  ought  not  to  take  the  power  of  election  from 

srsNefiR.  ^"^^9  ^^  P^ce  it  in  themselves.  Hete,  the  jurats,  && 
bein;  corporation  justices,  have  tbeeppoiBtnetit  of  over* 
seers.  Consei^uentty,  this  bye-law  puts  it  into  their  power 
to  say  who  shall  be  the  electors.  And,  as  some  of  the 
overseers  are  to  be  named  by  the  parson,  it  so  fiir  puts  riie  * 
dcctioQ  into  the  power  of  the  parson:  or,  at  least,  it- 
may  put  it  into  the  power  of  other  persons,  not  cor- 
porators, who  may  have  the  right  of  choosing  church* 
wardens. 

A»  to  the  objection  of  the  want  of  the  am^eni  of  the 
commonalty  to  the  bye*Iaw-<*He  thought  tUem  as 
much  included  in  and  bound  by  a  bye^iaw  made  by  tb« 
select  body  to  whom  the  charter  gives  the  power  of 
making  bye- law8»  as  if  they  bad  actually  given  their  owd 
consen 

Mr.  Justice  Yates,  and  Mr.  Justice  Astok  thought 
it  bad.    A  bye4aw  may  norrow  the  number  of  eiettors ; 
not  altering  the  constituent  parts.    But  here  they  have 
gone  out  of  the  charter,  and  immmd  qmdifkatioms  not 
itfemtioMd  in  it^  nor  at  all  comn&ied  with  the  corporation. 
4Bufr.S5<l.]     ^^^  commonalty  are,  by  the  charter,  an  integral  part 
of  the  oonatilation.     And  this  bye-law  adraita  those  of 
them  to  have  a  vote,  who  kmoe  tervedthem  tjfiteB;  and 
extludei  those  of  them  who  have  not ;  though  soaae  of 
them  may  be  incapable  or  not  obliged  to  serve  them, 
and  though  this  qualification  has  no  connexion,  at  aU  with 
the  corporation.    And  the  corporation-justices  have  the 
1 835  3  appointment  of  overseers,  in  their  ovm  hands. 
wt»  P.  In  the  case  of  JJejt  v..  Tucker^  Mayor  offVepnouth^A 

14  G.  2.  B.R.  bye-law  by  the  mayor  and  alderujen,  **  that  the  mayor 
•^*  T^S*   **  ^^oM  be  chosen  out  of  the  ald«?rmen;'  was  held  bad." 

whea  the 

Wrdf  afimied  th^Ju^raeat  of  Him   court.    The  ehftfter  4ii«eted  tte  election  l»  ' 
be  iimmId  out  of  four  penoos  to  be  nomiiiatcd  ont  of  Ibe  burgcM^  or  inhabiluiU 
■t  lam.    The  bye-taw  directed  it  to  be  made  out  of  four  perMo*  to  be  oaioed  out  of 
tbe  aldernieBf  or  at  leift  one  of  wboio  ffaould  be  aa  aldermaa. 

So  here,  they  have  restrained  the  electors,  no/ genem/Zy, 
but  with  such  a  distinction  as  in  efiect  places  the  election 
in  thenuelves. 

Lord    Mansfield    said,    these   observations 
struck  him  very  strong. 

The  bye-law  imtroduces  a  new  description  not  mentioned 
id  the  charter,  not  at  all  connected  with  their  corporate 
character,  as  a  qualification  \o  enable  them  to  elect;  and 
excludes  such  ot  them  from  the  right  of  electing,  9S  heme 
not  tUijuaUfaciUHm. 
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Sir  Fletehr  Narton  observed  that  this  was  new  matUr^      176$/ 
tis  to  which  he  had  never  been  heard.  bbx' 

Lord  Mamsfisld^You  ought  to  be    beard         y^ 

Let  if  stand  over  till  Wednesday. 

Adjourned  till  Wednesday  the  52dth. 
On  which  Wednesday^  the    Spth,  the  counsel  for  the 
defendant.  Sir  JF/e/cAer  itfor/o«,  Mr.  Serjeant  Leigh^  Mr* 
iiurrellf  Mr.  AshhursitandMr.  DunniV/g,  endeavoured  to 
answer  the  objections. 

It  has  been  objected,  Ist.  That  an  intesrral  p:irt  of  the 
corporation  cannot  be  struck  off* ;  2dly.  'I'hat  the  bye-law 
places  the  power  in  tltemiclves;  3dly,  That  it  imposes  a 
qualification  not  at  all  connecUd  with  the  corporation. 

First.  The  Case  of  Corporations  in  4  Co.  77' 6*  78.  a. 
is  an  authority  for  us,  standing  unimpeacbed :  it  was 
there  resolved,  *'  that  where  the  charter  gives  the  election 
**  to  the  commonalty,  an  election  by  a  certain  selected 
**  number  of  the  principal  of  tbeui,com(nonly  called  the 
*'  common  council,  and  not  in  general  by  all  the  com*  p  ^  ^  -, 
'**  monalty,  may  be  good.'*  Th^  point  *' about  an  io^tegral  L  ^""  J 
**  part  oif  the  electors  being  excluded,"  was  not  deter- 
mined in  the  case  of  Rex  v.  FMlipps,  in  Carmarthen^ 
Trin.  1 749,  22,  23  G.  2.  B.  U.  That  determination  was. 
*'  that  a  bye-law  may  restrain  the  number  of  the  e/ec^9ri» 
**  but  not  the  number  of  the  objects  of  election.'* 

Here  the  common  council  are  f/o/ a  distinct  integral 
part  of  the  corporation  ;  for  they  remain  part  of  thecoma 
monalty:  whereas  in  Carmart/$en^  the  common  council 
were  aiosen  out  of  the  burgesse^y  and  not  out  of  the  com* 
monalty ;  and  they  had  never  been  part  of  the  commonalty* 
But  this  corporation  of  Maidstone  consists  only  of  a  mayor,  "      **' 

jurats,  aiid  commonalty.  Therefore  the  commonalty 
are  not  here  excluded :  it  is  only  a  reduction  of  800  to  a 
«raaller  number  of  the  same  persons ;  which  is  allowable. 

Secondly-:-- This  bye-law  does  not  put  the  corporation 
into  the  power  of  the  mayor  and  jui-ats,  as  is  objected. 
For  whatever  maybe  said  about  the  overseers,  yet  stili 
the  churchwardens  may  very  well  represent  the  common- 
alty: theyzve  not  chosen  by  the   borough-justices,  but 
appointed  by  quite  other  persons.  The  43  Rlix,  c.  2.  gives  [There  is  no 
the  ifontiJtfa/iOM  of  themto  the/^ariVA;  thejiistioes  are,  iu*"cl*^*»'»ng^«* 
thtir  Q2ise^  onljf  minisieriaL    The  power  of  appointment  *^  ^**'* 'J 
of  Qvereeers  is  ttoi  in  them. 

In  the  case  of  Rex  v.  Justicei  of  DofcAes^«r-«-upon  & 
mandtmus  to  the  justices  **  to  sign  a  rate"-^If  was  hoiden 
**  that  their  signing  a  rate  was  a  matter  of  form  only:** 
they  are  oi/igecf  to  sign  it. 

If  this  bye-law  bad  in  fact  tended  tc^  place  the  election 
in  themselves,  ic  would  not  have  made  ita4>ad  4M|p:<(br' 

Vol.  IIL  Nn 
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1766,      the  court  can  not  get  at  the  fact,  how  far  the  balance  of 

REX        influence  is  altered.     And  they  will  not  presume   any  ira- 

V.  proper  design  or  consequence :  so  far  from  presuming  that 

SPENCER.  *they  will  act  trrowg,  it  shall  be  presumed  that  they  will 
act  ri^hL 

This  bye-law  being  made  by  the  persons  impowered  by 
the  charter  to  make  bye-laws,  is  to  be  considered  upon 
the  same  foot  as  if  it  had  been  made  by  the  corporation  at 
large :  and  thet/  have  a  right  to  restrain  the  number  of 
electorstoflwy  number,  how  small  soever.  And  the  very 
case  is  put  in  the  Cnse  of  Corporations,  4  Co.  byway  of 
illustration  :  it  precisely  supposes  it.  And  in  that  case', 
there  was  a  common  council  ;  which  must  have  been  by 

.  charter,  or  at  least  by  prescription. 

•••  Thirdly — As  to  the  objection  '*  that  this  qualification 

"  does  not  at  all  relate^  to  their  corporate  capacity — ^" 

[|  1837  ]  This  bye-law  is  only  descriptive  of  such  of  the  common^ 
tf/r^,  as  shall  have  aright  to  vote.  It  describes  the  most 
substantial  of  the  commonalty,  by  their  having  gone 
through  these  public  offices.  And  surely,  the  bye-law 
will  not  be  the  worse  for  si/pernrfrfii/g  a  qualification.  This 
is  not  introducing  a  nezc  class  of  men  under  this  descrip- 
tion :  it  is  only  a  restraint  of  the  same  persons,  and  con- 
fining them  to  sucli  cs  are  so  qualilied. 

[See  4  Bur.  Lord  Mansfielp — From  the*  cases  cited   or 

5208-  alluded  to,  it  appears   to  me,  that  where  the  power  of 

4  Dam.  ^^^Jij^iaking  bye-laws  is  by  charterg/rew  to  a  select  Aorfy,   they 

^Ct-^liii^i^^^l^^/'^     i^o  ''^'^  rtpresetit  the  whole  community;  and   therefore 

rannot  assume   to  themselvrs  what  belongs  to  the  body 

it  large:  but  where  the  power  of  making  bye-laws  is  in 

he  bodt/  at  large^  they  may  delegate  their  lights  to  a  select 

'body ;  M'ho  become  the  representative  of  the  Whole  con\- 

munity. 

Now  here  the  charter  appoints  the  election  of  the 
mayor  to  be  by  the  jurats ;  and  of  the  jurats,  by  the 
mayor,  jurats,  and  common  council-men,  (excluding  com- 
monalty:) and  of  the  commonalty,  by  the  mayor,  jurats, 
a/id^om  monallif. 

I  remember,  the  charter  was  much  litigated  at  the  time 
of  passing  it.  And  it  was  matter  of  deliberation,  "  whe- 
*•  iherthe  power  of  election  should  be  fixed  in  the  body 
"  at  large,  or  in  ihQ  select  body.** 

I  understand  the  charter  as  if  it  had  said  in  express 
words  •*  that  the  commonalttf  shall  vote  for  themselves^  and 
•*  not  be  represented  by  the  common  council." 

It  is  by  no  means  to  be  compared  to  cases  where  there 
is  a  common  council  who  are  supposed  to  have  been 
created  by  the  commonalty ^  and  therefore  have  tfie  original 
power  of  the  commonalty  in  them. 

[4  Burr.  2530]     Here  the  common  council  isno  part  of  the  commonalty. 


Hilary  Term,  6  Geo.  3^  1838 

y^th  disiiuci  body.    They  are  constituted  eo  «omtw<?,  fl«  cow-      1766 • 
mon  council-men  ;  which  is  an  office  for  lite.  jiex     ' 

Tji  18  alone,  would  be  a  sufiicient  objeclion  to  the  bye-  y. 

*  SPENPFH 

But  further,  they  hnva. here  confined  the  qualification 
to  u'hat  do€S7iot  rtla^e  to  or  cwiceni  the  corporation;  to 
having  been  churchwardens,  pcreons  appointed  annually 
by  the  parson;  or  overeeers,  persons  nominated  by  the 
justices. 

This  is  an  abuse  of  their  powerfor  the   private  benefit  f     1838   1 
of  those  that  have  exercised  it.  '  ^ 

I  am  therefore  clearly  of  opinion  "  that  it  is  a  null  and 
•    "  row/ bye- law.*' 

Mr.  Justice  WiLMOT   dcclaredhimselfof  the  same 
opinion. 

The  true  test  of  all  bye-laws  is  the  in^ption  of  the  crown\/^^^  ^7  i^  ^f^ 
m  grantin|yr  tT^^^rtfr,  ^"^1  the  apparent  eood  of  the  corX/r^u:^  y9  Y/f^ 
poratwiu  And  upon  this  principle  stands  the  power  ot^^^^'^^ ^^^^  ^ 
controlling  by  a  bye-law  the  words  of  a  charter,  as  far  as,  ^^/^e^/Aa^ 
relates  to  the  distinction  between  narrowing  the  number  ^^^i^  /Sj^^^i^] 
of  electors^  and  narrowing  the  number  of  those  out  of  whom  oJi^ifi/r^^^  <^ 
the  election  is  to  be  made.  A  bye-law  may  restrain  ^^^  ^^tAt.£<^ ^^^ 
uumber  of  the  c/ec/ors;  but  it  cannot  narrow  ^"^^  objects J^^^j^,./^^^^/^ 
of  election.  The  former  tends  to  avoid  popular  confu>ion  ^Ce^T^'^oX'^ 
and  riot:  but  that  reason  does  not  apply  to  the  ofc/Vc/s  of  /Ais^.cTc^^'/T'^ 
election.     This  was  settled jn   the  Carmat then  cuse  [Rex  "^-^"^ 

V.   Philips  Jiui.    Mayor  of  Carmarthen^  Trin.    1749,  22,  [%er'g  Rep. 
23  G.  2.  B.  R.)  and  it  was  there  holden  "  that  a  bye-law  ^^^'^ 
'*  can't  exclude  an  integral  part  of  the  electors." 

I  do  not  say,  that  any  integral  part  is  here  struck  off :  [^alk.  398.] 
which,  I  think,  could  not  be  done. 

.  But  a  qualiiication  is  recjuireJ,  which  isueitlier  men- 
tioned in  the  charter  nor  at  all  connected  with  their  cor- 
porate character.  The  charier  says  the  election  shnil  be  by 
tiie  mayor,  jurats  and  commonalty.  The  bye-law  says  it 
shall  be  confined  to  the  mayor,  jurats,  and  common  council, 
:uid  SUCH  oflhecommonally'ds  sball  have  s;erved  the  offices 
of  churchwarden  and  overseer  of  the  poor  for  one  whole 
year. 

The  charter  having  named  the  common  coi\ncil  shews 
that  they  were  meant  to  be  a  distinct  body  or  dass.  No 
bye-law  could  have  contiiieil  it  to  the  coramofi  council 
alone:  neither  can  a  bye-law  confine  it  to  such  of  the 
commonuUy  as  are  under  such  a  qualiiication  as  is  here  re- 
quired. 

The  crown  h^e  added  no  qualification  to  the  votes  of 
the  commonalty.  Tbe  bye-law  cannot  superadd  a  qua- 
lilication  when  the  crown  have  not;  and  which  has  no 
relation  to  or  connexion  with  their  corporate  character 
ahd  capacity.    It  is  in  the  teeth  of  the  giant. 

N  n  2 
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\766.  Besides,  this  is,  in  effect,  putting  the  power  in  thetn- 

KEX*      f^t'ves:  for  they  hav«  the  nomination  o(  overset rs. 

y^  cZ/tircAwardens are  not, indeed,  appointed  by  themselves: 

fPENCEB.   ^"^  ^^^y  ^^^  appointed  by  strangers  to  the  corporation. 

The  makers  of  the  bye-law  bad  no  right  to  impose  sucU 

qualifications. 

Thereforethis  bye-hw  is  void.    It  not  only  restrains  the 

number  of  electors,  but  imposes  qualijicatious  contrary  to 

the  inUn'ion  of  the  charter.    Therefore  it  is  not  justified 

by  the  Case  of  Corporations  in  4  Co.  77,  78. 

\0^       Q        / 1^  ^''^*  Justice  Yates— Corporations  cannot  make 

/  /^Mt^^  X^.  £  bye-laws  co/ifefltgLtoillgijLConsiitutiot^     If^hey  do,  they 

i^i'  %  '^f         ^ct  without  autlK)rity.    This  bye-law  is  made  by  the 

mayor,  jurats,  and  common  council ;  to  whom  the  power 

of  making  bye-laws  is  given  by  the  charter. 

The  common  council  cannot  be  considered  as  the  re- 
presentatives of  the  whole  body  of  the  commonalty.— The 
common  council  mentioned  in  this  charter,  are  plainly  a 
distinct  body  from  the  commonalty. 

This  bye-law  was  not  actually  made  by  the  whole  body. 
The  CarmarihzH  bye-law  was  supposed  to  be  a  bye-la w^ 
made  by  the  vholc  body :  so  was  the  Case  of  Corporations 
in  4  Co,  Whereas,  here,  the  mayor,  jurats  and  common 
council,  (which  common  council  are  a  distinct  body  from 
the  commonalty,)  make  the  bye-law,  and  place  the  elec- 
tion in  the  mayor,  jurats <iiid  common  council,  together 
with  a  part  of  the  common  iVt^men. 

37/15  part  of  the  bye-law  I  tiierefore  hold  to  be  unrea- 
senable,  illegal,  and  bad. 

Then  as  to  that  part  of  it  which  imposes  the  qualifi- 
cation upon  the  freenjen — It  requires  from  the  electors 
appointed  by  the  charter,  a  qualilication  not  mentioned 
in  the  charier;  the  having  executed  quite  distinct  offices, 
not  at  all  connected  with  the  corporation.  I  can  not 
I  conceive  that  even  thes/Ao/e  body  could  have  thus  varied 

an  essential  ]yzTt  of  their  constitution. 

These  ofticers  (churchwardens  and  overseers)  are  alien 
to  the  corporation ;  and  depend  upon  the  will  of  others, 
and  partly  upun  the  nomination  of  some  of  the  very  makers 
of  the  bye-law. 

The-bye-luw  is,  in  my  opinion,  clearly  void. 
r   1840   J  Mr.  Justice    Aston— The   aommon   council^ 

though  part  of  the  corporate  body,  are  a  distinct  class  from 
'  the  commonalty :  they  are  part  of  the  select  body  to 

rwhom  the  power  of  making  bye-laws  is  given.    A  bye- 
Claw  may  narrow  the  number  ot  the  same^iecion :  but  it 
^an  not  tramfer  the  right  of  elecfion  to  different  persons. 
There  was  no  common  council  distinct  and  as  a  select 
body, either  in  the  Carmarthen<n»e,OT  in  theCorporation<« 
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case   in  4  Co.  77.  b:  Therefore  they  remained   as  part       I766. 
x)f  the  general  body :  here,  they  are  a  distinct  class.  kex* 

The  intention  of  the  whole  charter  is  to  \ye  cousiderei* 
ib  the  construction  of  it. 

You  can  not  change  the  right  of  the  electors  from  on( 
bodjTTga  oirferent  body,  oTuilermx  other  pei-sons  wit' 
those  Who  have  a  nghcin  therp^      "^ 

This  nye-law  is  a  manifest  scheme  of  the  makers  of  it, 
to  put  the  power  of  election  in  themselves. 

And  the  qualification  here  annexed  is  a  suspension  of 
their  right,  tilt  tlu^y  shall  have  served  these  offices,  re* 
spectively,  for  a  whole  year :  so  that  it  is  a  suspension  for 
Iwo  years,  at  the  least.  There  is  uo  end  of  qualifications 
of  this  sort. 

It  is  a  bad  bye-law. 

The  bye-law  being  thus  liolden  to  be  bad,  the 

judgment  was  aiirested.     And  the  court  decia* 

red,  that  there  ought  to  be  no  costs  of  the  trial  or 

motion,  on  either  side. 

V.  post.  pa.  2204.  Rex  v.   Cutbush,  30th  April  nQS. 

Rex  versus  Inka^bitavts  of  Silchesteiu  Saturday  lit 

Feb.  176d. 
This  case  is  already  in  print    It  is  abridged  in  the  t a  blb. 
See  it  kX.  large  in  my  Settlement-cases,  No.  17& 
Pa.  551. 

FoTTERBL  versus  PuiLDT.  Monday,  Sd 

MR  Stowe  shewed  cause  against  the  defendant*s  being  ^  *   ' .  * 
discharged  out  of  the  custody  of  the  marshal;  a  ii^^^Sj^^ 
rule  for  that  purpose  having  been  made  on  Sir  Fletcher  fnvi%i  been- 
Iforton^s  motion  upon  the  following  fact,  viz.  tcred  wiihia 

A  committitur  in  execution  was  entered  in  the  marshat^  ^^^  teruw. 
book  ;  but  no  commiititur-piece  was  filed ;  nor  was  the 
committitur  en/ereJ  ON  record  within  two  terms. 

In  2  Strange  1215,  Unmnv.  Kircboffe — The  court  held 
"  that  the  committitur  must  be  actually  entered  *  on^v.^t^, 
•*  record  before  the  end  of  the  second  term."  Woodbrid^je 

Here  is  no  entry  of  the  defendant's  commitment  on  the  I:  E^^uh**** 
roll;  nor  any  commUtilur^piecefiled^  to  authorize  its j^iy  1/75, 
being  so  entered  on  record.  Trln.  is  G.  S. 

Therefore  Sir  Fletcher  prayed  that  the  rule   might  be  accord, 
made  absolute  for  discharging  the  man ;  and  f/"**  ^  , 

1  Bait  407. 
3  BuMD.  459.1 

The  Rule  was  made  absolute,  accordingly. 
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l/oo.  Rex  versus  Crookes. 

w  cdncK.  5lh 

Feb.  1766.      HP II E  CouRT  refused  to  quash   upon   motion  an  in- 

lodictment        -^  "  (lictment  found  at  tUe  qunrter-st^ssions   for  sellhtg  bt/ 

far  gelling  by  false  t&eights ;  though  Mr.  Wallace  made  two  objections'; 

not  iHl   ''    ^''^- ^»^:  Thatthecbarge  was",  that  tht^  flour-scale  wa$ 

quashed  upon  '*  thejightei";"  from  whence  he  inferred  that  the  defend- 

motion.  ant  must  injirre  himself,  ni)t    his   customers  wlio  bought 

flour  of  him:  2dly.  That  the  charge  was  only  of  sell  ng 

by  those  false  pcales,gerte;tf////,  not  saying  where:  so  that 

it  did  not  appear  that  the  oflence  was  committed  wit/un 

the  jurisdiction  of  the  justices. 

The  court  said  they  were  not  odliced  to  quasli 
oil  motion:  and  as  this   was  an   indictment  for  such   au 
•  Th     aft   .  offence,  they  might  demur  to  it.* 

vardf  reAised  loquaih  upon  molion,  an  indiclincnl  for  »clliiig  coali  by  false  measure, 
Rezv.Osboro,  Monday  28lh  April,  1766. 

r     1842    "1  IVIOTION  DENIED. 

Thursday.  6th,  „  .^ 

Feb.  17G6.  Regula  Generalis. 

Enrargeii rules  T  ORD  MANSFIELD  mentioned  and  declarednliat 
queiii"t!r"  ^^  the  court  was  cor\i6  to  a  resolution— 
beon  fixed  ^  That  every  rule  which  shall  be  enlarged  to  the  next 
days,  and  subsequent  term,  shall  be  fixed  to  a  particular /?frf///;//ory 
jndgesto  have  rfflry,  within  the  first  five  days  of  such  subsequent  tertn  ; 
of?if*d'**^'b"  ^3"^^'y»  *'^^  ^'^^^  ^*^^»  *o  ^^  appointed  for  the  first  day; 
forethc*be-^  the  next  five,  for  the  second  day  ;  the  next  five,  for  the 
ginning  of  third  day  ;  the  next  five,  for  the  fourth  ;  the  next  five, 
every  term,  for  the  fifth  ;  and  then  round  again,  in  addition  to  each 
day  ;  and  shall  be  called  by  the  ofticer,  after  the  whole 
bar  shall  have  moved. 

^  His  lordship  observed  that  this  will  be  a  very  great  corh- 
renience  to  the  gentlemen  at  the  bar,  especially  those  who 
are  in  great  business  ;  as  they  will  know  when  to  be  ready 
and  prepared,  by  being  apprized  of  the  exact  time  wheu 
the  motions  are  to  come  on ;  and  also  to  the  attornies, 
who  will  then  know  with  certainty,  when  to  attend  their 
motions,  and  not  be  obliged  to  attend  from  day. to  day 
at  an  absolute  uncertainty  when  they  may  chance  to  be 
heard. 

Whereupon  I  took  the  liberty  to  mention  to  the  court, 
how  very  proper  and  convenient  this  regulation  would  be 
in  another  respect  also,  viz.  in  saving  expence  to  the  suitors 
of  the  court:  for  that  the  bills  of  costs  which  came 
before  me  for  taxation  were  at  present  full  of  numerous 
charges  for  attending  motions  for  a  great  many  days  toge- 
ther; upon  all  which  days  they  alledged  that  they  had 
actually  and  necessarily  attended;  the  truth  of  which 
assertions  it  was  almost  impossible  for  me  to  judge  of» 
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and  consequently  to  know  how  many  attendances  it  was       1766. 
reasonable  to  allow  them  for. 

Lord  Mansfield  mentioned  this  to  the  har, 
and  said  that  in  this  respect  also,  it  would  be  a  g^reat  con- 
venience to  theatlorniesas  well  as  the  client;  for  that  it 
was  not  worth  their  while  to  attend  here  several  days  at 
an  uncertainty,  for  the  common  fee  allowed  for  an  attend- 
ance; and  by  this  regulation,  the  particular  day  will  he 
punctually  ascertained.   , 

Master  Owen  informed  his  lordship  (which  be  also  men- 
tioned to  the  bar)  that  it  would  be  still  7nore  advantageous 
to  th  attornles  on  the  cir//side ;  as  he  never  allowed  them 
any  more  thnn  one  attendance,  be  their-actual  attendances, 
ever  so  many. 

Lord  Mansfield  added  a  direction,  "  that  after  f  1843  J 
"  every  term,  there  be  a  lisi  made  out,  and  fixed  up  in 
'*  the  offices,  both  on  the  crown  and  civil  side,  of  the 
"  rules  so  enlarged,  and  the  particular  days  when  the' 
**  respective  motions  are  to  come  on :  and  that  a  fcopy 
**  of  such  lists  be  delivered  to  the  judges  respectively, 
"  the  day  before  the  beginning  of  every  term." 

Memorandum— The  next  day  [Friday  the 
7th  of  February)  at  the  sitting  of  the 
court — 
Lord  Mansfield  spoke  to  both  the  clerks  of  the 
rules,,  and  told  them  that  instead  of  going  on  with  five 
causes  for  live  days,  and  then  round  again,  (wl^ii«h  would 
overload  those  five  first  days,)  it  would  be  better,  and  he 
accordingly  directed,  that  the  method  should  be  as  fol- 
lows,  viz.  **  to  appoint  X\\q  first  five  enlarged  rules  (either 
"  on  the  criminal  or  civil  side  of  the  court,  as  they  might 
'*  happen,)  for  the^>5/  day  of  the  next  t^rm  :  tlic  second 
**  Jive,  {or  the  second  day  of  it;  the  third  Jive,  for  the 
"  third  day;  and  soon,  toties  (ffwties,  to  the  (Uh,  7th, 
"  8th,  9th,'  10th  and  fojlowing  da^s  of  such  subsequent 
**  term,  without  relurniffg  back  at  all  to  the  first 
«  day." 

N.  B.    An  attorney  now  present  in  the  court, 

declared  publicly,  upon  his   cause  being 

put  oft' till  to-morrow,  "  that  he  had  at- 

•'  tended  it  fourteen  days,   but  had  not 

"  been  able  to  get  it  on  ;"  some  or  other 

of  the   counsel  concerned  in    it,  beii\g 

.   either  absent  or  otherwise  engaged. 

This*  rule,  and  the  appointment  of  particular  days  for 

speciariHOtions,  have  had  a  wonderful  effect.  ^ 

Formerly,  no  rule  to  shew  cause  came  on,  till  it  wa^s 
moved  by  counsel:  and  no  counsel  might  move  oftener 
than  once.  Matters  of  the  most  consequence  and 
greatest  length  were  postponed.    The  leading  counsel 
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1766 •      could    keep  back    what   they    pleased.    Business 

thrown  off  to  the  end  of  the  term ;  and  so  great  a  load 
upon  the  last  day  of  it,  that  though  the  court  sat  till 
mid-night  or  later,  nothing  could  be  gone  into,  but  was 
of  course  adjourned  till  the  next  terra;  and  with  a 
little  mana^^ement  (where  delay  was  wished,)  from  term 
to  term.  But  now,  though  the  business  is  greatly  in* 
creased,  and  increases  daily,  the  whole  is  gone  through 
.  with  ease ;  the  counsel  know  what  to  be  prepared  upon  ; 
L  1844  J  the  attorn ies  know  when  to  attend  ;  and  every  possibi- 
lity of  affected  delay  is  cut  off:  nobody  attempts  it;  be- 
cause they  know,  it  would  be  in  vain. 

'ftaturdRy,  8th  Hebnamak  Versus  Bawdcn,  et  aU'  Executors  of  Ford. 

Feb.  1766. 

Sailors  wages  'HPHIS  was  an  action  by  a  sailor  for  tvages  in  a  voyage 
iiotrecoTcr-  -*•  "  to  Newfoundland;  and  from  thence  to  Spain  or 
able  if  ship  "  Portugal,  or  some  port  in  the  Mediterranean^'^ 
?efwc^he«id  ^  verdict  had  been  given  for  the  defendant:  and  the 
of  the  Toyage.  judge  (Mr.  Justice  Gould)  gave  the  plaintiff  leave  to  move 
[Scci5  Vio."  for  a  new  trial,  without  payment  of  costs;  upon  a  ques- 
93d;  pi.  15.     tion  which  arose  at  the  trial. 

T /*«*'  *^*  "^^^  question  was  "  whether  the  sailors  in  such  voyages 

M^Rajm.      ,c  3,.^  jntitled  to  their  wages,  at  Nezfffoundland,  or  not 

'•*  *'  till    the  ship's  arrival  at   the    por$  of  delivery  of  the 

The  contract  was  **  that  the  wages  should  be  paid  at 
"  t/iat  port  at  which  such  wages  were  usually  due.* 

The  fact  was  "  that  this  ship  was  taken,  ajier  its 
••  arrival  at  Placentia  in  Newfoundland ;  and  upon  its 
"  voyage /row  Nescfoundland  to  its  port  of  delivery  of  the 
-*  fish." 

It  was  insisted  on  the  part  of  the  defendant,that  in  the 
course  and  nature  of  this  particular  trade  to  Neufoundlmnd 
for  Jish,  the  whole  is  considered  as  one  e/j/tre  vojri^ ; 
and  is  not  understood  to  he  finished,  till  the  ship's  arri- 
val at  the  port  of  delivery  of  the  fish  :  though  they  ad- 
mitted that  the  general  rule  in  other  voyages,  was,  **  that 
'*  the  wages  are  due  upon  the  ship's  arriving  at  its  ^rsl 
"  port  of  destination  or  delivery." 

Cow^ra— for  the  plaintiff,  it  was  denied  that  this  is  the 
course  or  custom  m  those  Newfoundland  voyages  ;  um- 
rcss  it  be  particularly  tpecffied  m  the  contract:  whicb, 
the  plaintifi^'s  counsel  said,  was  usualltf  done,  when  this 
was  intended  by  the  parties. 

They  argued,  that  freight  is  the  mother  of  wages  : 
and  that  the  quanhm  of  the  freight  is  quite  immateriaL 

Here,  no  such  custom,  as  is  alledgecl*  has  been  proved* 

Indeed,  a  special  contract  fiuiy  control  a  general  law: 
but  this  contract  does  not  do  so.  Nor  can  the  oriKxON  o£ 
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two  or  three  witnesses,  or  even  of  the  jury,  establish  it  as      1766. 
a  custom.  uerna- 

And  its  being  i/wa/(y  inserted  in  the  contract,  proves        ^j^j^ 
•'  that  there  is  no  such  general  custom."  y^ 

Lord  Mansfield— It  depends  upon  a  matter  of  u^^d'ej^ 
fact,  whether  this  case  is  within  the  general  rule  of  law :       ^^  ^i*  * 
which  matter  of  fact  is  "  where  the  first  place  or  port  of 
"  DELIVERY,  upon  thls  voyagc  or  contract,  is." 

It  is  a  voyage  irova. Barnstaple  to  Portugal  or  Spnin^  or 
other  port  in  the  Mediterranean  ^  taking  in  a  cargo  offish  at 
Newfoundland,  And  so  is  the  very  contract  itself:  which 
describes  it  as  one  single  voyage :  which  is  to  end  either  in 
Spain  or  Portugal  or  some  port  in  the  Mediterranean,  at 
the  election  of  the  freighter. 

And  the  ship  was  lost  before  it  arrived   at  its  port  of        ^ 
delivery. 

Therefore  the  verdict  is  right. 

Mr.  Justice  Wilmot  concurred.  'Ntzrfoundland 
13  NOT  the  df/iV^nwo;  port;  but  the  loading  port:  there 
the  cargo  is  to  be  piit  on  board ;  which  cargo  is  to  pro* 
duce  the  profit  of  the  voyage. 

This  is  a  contract  for  a  voyage  from  Barnstaple  to 
some  port  in  Spain  or  Portugal^  or  some  port  in  the 
Mediterranean y  going  round  by  Newfoundland, 

Mr.  Justice  Yates  concurred.  It  is  all  one  entire 
voyage.  The^V*  is  the  only  lading  of  the  ship :  no  mat- 
ter where  taken  in.  And  the  ship  was  lost  before  its 
arrival  at  the  port  of  delivery.  As  the  freighter  lost  his 
cargo,  the  mariner  ought  to  lose  his  wages.  The  yerdict 
is  right 

Mr.  Justice  Aston  declared  himself  to  be  of  the 
same  opinion. 

TbepM/ea  was  ordered  to  be  delivered  to  the  de- 
fendant. 

Benson  versos  Sir  Thomas  Frederick,  Bart. 

LORD  MANSFIELD  reported  the    evidence    given  Exceitlfc 
upon  a  writ  of  inquiry  which  had  been  executed  ^^'"•^^■low^ 
before  him;  and  upon  which,  1301.  damages  had  been  jn^ui^ynot* 
given.  cause  for 

It  was  an  action  brought  against  the  defendant,  who  quuhing  the 
waa  colonel  of  the  Middlesex  militia,  for  ordering  the*?™®- 

J^laintiif,  who  was  a  common  man  therein,  and  had  a  L    ^8^^  J 
iiriough  from  the  major,  to  be  stripped,  and  to  receive 
80  lashes  froiti  two  drummers* 

Mr.  Morton  had  moved  to  set  aside  this  verdict,  for 
BxcEssivjETKESs  of  damages ;  -and  had  obtained  a  rule  to 
shew  clause. 
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1766*  The  counsel  on  both  sides  left  it  upoD  his  lordship's 

BEKSOK      '■cport. 

y^  '  Lord  Ma^'sfeld  said,  he  had  no  doubt  but  that 

FREDK-      '^  might  be   right  to  give  an  opportunity   of  reconsider- 
RICK.       '°S  verdicts  where  excessive  damages  had  been  given. 
[See  4  nurn.       ^^^  '"  the  present  case,   he  was  not  dissatisfied  with 
659.]  the  verdict:  for  Sir  TAoiiiaa  had  maniiestly  acted  arbitra- 

rily, unjustifiably  and  unreasonably.  He  had  ordered 
this  innocent  man  tp  be  flogged  (though  unjustly  and 
improperly,)  merely  out  of  spite  to  his  major ;  because 
the  major  (Spinnage)  who  gave^the  man  the  furlough, 
had  offended  him  :  in  which,  he  acted  malo  animo^  and 
out  of  mere  spite  and  revenge.  And  the  man,  thoup:h 
not  much  hurt  indeed,  was  scandalized  and  disgraced  by 
such  a  punishment.  The  defendant  is  a  man  of  such 
substance  as  to  be  very  able  and  sufficient  to  f)ay  this 
sum;  and  could  only  save  vipart  of  it  by  having  a  new 
writ  of  inquiry,  if  we  were  to  direct  one.  His  lordship 
acknowledged  that  he  thought  the  damages  were  very 
great,  and  beyond  the  proportion  of  what  the  man  had 
suflered:  and  yet,  under  the  whole  circumstances  of  the 
case,  he  was  not  for  granting  a  new  trial. 

Mr.  Justice  Wilmot  concurred;  and  observed^ 
that  it  was  rather  owing  to  the  lenity  of  the  drummers 
than  of  the  colonel,  that  the  man  did  not  sutTer  more. 
/I  herefore,  though  he  had  no  doubt  but  that  the  court 
migiit  look  upon  these  damages  to  be  too  high,  in  a 
\  common  and  ordinary  case,  and  had  power  to  set  aside 

the  verdict  and  award  a  new  writ  of  inquiry ;  yet,  as 
in  t/iis  case,  the  defendant  had  acted  very  arbitrarily, 
and  was  well  able  to  pay  for  it,  he  did  not  think  the 
court  were  obliged  to  set  aside  the  verdict  that  the  jgry 
had  found. 

Mr.  Justice  Aston  concurred.    He  was  very  full^ 
^  in  vindicating  the  discretion  of  the  court,  to  grant  new 

«  trials,  even  when  the  damages  were  ideal:  and  cited  the 

•  V.  ante,       case  of  ♦  Woodv.  Gunston.    But  as,  in   the  present  case, 
pa.  394.         the  defendant  had  acted  very  arbitrarily  and  unjustifiably, 
L    1847  J  and  under  the  circumstances  that  appeared  upon  the  re- 
port, he  did  not  tbink  if^is  to  be  a  proper  occasion  for  the 
court  to  set  the  verdict  aside. 

Per  Cur.  unanimously. 

Rule  DibCiiAEOED. 


-     -     ,,.,  Hesketu  rersMs  Braddock. 

Tuesday,  11th 

Feb.  1766.        

Bye-]awio      THHIS  was  d-  writ  of  error  from  the  great  sessions  for 

r«iraini  of  the  county  of  Chester  i  who  had  reversed  the  judg- 

tradcbad.        ment  of  the  Portmote  court  of  the  city  of  Cluster,  in  an 

action  of  debt  brought  there  for  recovering  a  penalty  of 
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five  pouinls,  upon  a  bye-law  made  by  the  corporation  of      [jSQ 
the  city  of  C/p^i/cr.     The  breach  of  the  bye-law  was  as- 
sicfned  in  the  defendant's  keeping?  an  open  shop,  and  ex- 
ercising the  trade  of  a  pfrocer  within  the  said  city ;  though         v^T^nnK 
he  was  not  a  freeman  of  the  city.  br  addock- 

The  original  action  was  broun^ht  by  Peter  Ellamest^nd 
Henry  Hesketh  the  treasurers  of  Chester^  in  the  said  court 
holden  before  the  mayor  called  the  ForimoU  court ;  and 
judcritient  was  there  given  for  the  plaintiffs:  after  which 
judgment,  Peter  Ellames  died. 

The  declaration  states  an  ancient  custom,  "that  noper- 
"  son^ whatsoever,  not  being  free  of  the  said  city,  might  or 
*'  ought  to  sell  or  put  to  sale  any  wares  or  merchandizes 
•*  within  the  city  or  the  liberties  thereof  by  retail:  or 
*'  keep  any  open  or  inner,  or  other  place  -or  room  for 
*'  shew,  sale,  or  putting  to  sale  of  any  wares  or  mer- 
*'  chandizes  by  retail ;  or  to  lise  or  exercise  any  art, 
**  occupation,  mystery  or  handicraft  within  the  same 
"  city:  the  time  of  the  fairs  excepted."  Then  it  states 
a  custom  **  that  the  mayor,  aldermen  and  common  coun- 
•*  cil  might  ordain  fit  remedy  for  any  customs  that  might  * 

"  seem  difficult  or  defective;  or  if  any  things  newly 
**  arising,  where  remedy  before  was  not  ordained,  should 
"  need  amendment." 

Then  the  declaration  states,  that  at  a  common  council 
holden  on  26th  September;  {)  G.  "2.  before  the  mayor,  &c. 
duly  assembled  according  to  the  aforesaid  custom,  &c. 
a  bye-law  was  made,  "  that  no  person  whatsoever,  not 
"  being  free  of  the  said  city,  should,  at  any  time  after  the 
"  feast  of  Hi,  Michael  the  Archruigel  then  next  ensuing, 
"  by  any  way,  colour  or  means  whatsoever,  either  di- 
"  rectly  or  indirectly,  by  himself  or  any  other,  shew, 
"  sell  or  put  to  sale  any  wares  or  merchandizes  whatso- 
"  ever,  by  retail ;  or  keep  any  shop  or  other  place  what- 
*•  soever  inward  or  outward,  for  shew,  sale  or  puttUig  to  [  1843  ] 
"  sale  any  wares  or  merchandizes  whatsoever,  by  way  of 
•*  retail ;  or  use  any  art,  trade,  occupation,  mystery  or 
"  handicraft  whatsoever,  within  the  said  city  or  the 
'*  liberties  or  suburbs  of  the  same,  (the  time  of  fairs  in 
*'  the  said  city  excepted ;)  upon  pain  to  forfeit  the  sum 
"  of  five  pounds,  &c.  to  be  recovered  by  action  of  debt, 
"  bill  or  plaint,  to  be  prosecuted  in  the  name  of  the 
**  treasurers  of  the  said  city,  in  the  abovementioned 
•*  court  of  Portmote,  to  be  held  before  the  mayor,  &c. 
•'  &c.  with  costs  of  suit;  and  that  (after  the  costs  of  suit 
*'  had  been  deducted,)  one-third  part  of  such  forfeiture 
**  should  be  distributed  among  the  prisoners  in  North*^ 
**  gate  gaol  of  the  said  city ;  and  another  third  part  should 
'*  be  paid  to  him  or  them  who  should  first  give  ioforma* 
'*  tion  of  such  oflFence/* 
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1766*  Then  the  declaration  assigns  the  breach^  as  is  above* 

HESKfiTH    naentioned. 

y.  The  defendant  pleaded   "  nil  debet:**    and  issue  was 

BUADDOCK.J^'"^^  thereon;  and  a  venire  awarded  to  the  shbriffs 
of  the  city  of  Chester. 

The  defendant,  on  the  return  day  of  the  vinirer  chal^ 
lenged  the  array  ofthepannei,  because  it  was  arrayed  and 
made  by  the  sheriffs  who  were  citizens  andjreemen  of 
the  said  city.  Wherefore  he  prayed  '*  that  the  said  panneL 
*^  might  be  quashed.'* 
'  To  this  challenge    of  the   army  of  the   pannel,   the 

plaintiffs  demurred.  And  the  defendant  joined  in  demurrer. 
After  which  joinder  indemurrer,  the  record  immediately 
proceeds  thus—"  And  hereupon  it  is  judicially  taken  no- 
•*  tice  of,  by  the  said  court  here  (the  Porttnote  court) 
*'  and  is  known  to  the  same  court,  that  by  the  custom 
••  and  constitution  thereof  and  of  the  city  aforesaid,  i?o 
**  person  or  persons  can  or  ought  to  array  the  paanel  of 
"  any  jury  within  the  jurisdiction  of  the  said  court  or  in 
"  any  civil  suit  within  the  said  city,  other  than  the  $ke^ 
••  riffe  of  the  city  for  the  time  being,  or  one  of  them,  or 
**  by  reason  of  any  default   in  the  said  sheriffs,  the  co- 
**  roners  of  the  said  city  for  the  time  being,  or  one  of 
*'  them ;  and  that  by  the  custom  of  the  said  city  from 
"  time  immemorial,  no  person  or  persons  can  or  ought  to 
**  be  sheriffs  or  coroners  of  or  within  the  said  city,  but 
•'  citizens  and  freemen  of  the  same  city." 

The  record  then  states  thejudgment  of  the  Partmote 

court,  "  that  the  said  challenge  of  the  defendant  to  the 

"  said  array  of  the  said  pannel  be  disallowed ;  and  that 

**  the  said  pannel  of  the  aforesaidjury  so  arrayed  as  afore* 

^  "  said,  be  allowed  and  takenJ* 

I  1849  J  Then  the  record  goes  on  and  states  that  the  defendant, 
ore  ienuSf  in  open  court  challenged  the  polls  ;  because 
the  jurors  and  each  of  them  were  citizens  and  freemen. 

1  his  challenge  was  also  disallowed  bv  the  Portmort* 
court:  and  thereupon  the  issue  was  tried ;  and  a  verdict 
found  for  the  plaintiff ;  and  judgment  accordingly. 

A  writ  of  error  was  then  brought  in  the  court  of  great 
sessions:  and  the  judgment  of  the  Por/i;to^«-court  was 
reversed  tbere.    Upon  which  judgment  of  reversal,  the 
•    present  writ  of  error  was  brought  here. 

On  Tuesday^  the  38th  of  January  last,  this  case  was 
argued  by  Mr.  Davenport  for  the  plaintiff  in  error,  (who 
was  also  the  original  plaintiff  below ;)  and  Mr.  JMmrdy 
for  the  defendant,  (who  was  th^  original  defendant 
lielow.) 

Mr.  AsKiurst  AecWinz  that  he  did  not  mean  to  dispute 
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the  eusicm,  nor  the  *  hfe-kar,  nor  the  fonn  of  the  declara-      1766. 
tion ;  but  chiefly  objected  tQ  the  iNTsafiaT  of  the  iheriji   uesketk 
nnd  jurors ;  v. 

BRA0DOCK 
*  It  had  been  objected  below  <<  thst  Ike  ¥ye-kw  wu  a  bad  ooo;  and  that  eTen 
*•  the  cuntoro  itself,  upon  which  it  was  founded,  wai  a  badcustonii  io  at  mach  as 
*<  appeared  thereby,  that  none  could  array  thepaoelybut  persons  who  were  them- 
••  selves  freemen.'* 

Mr.  Davenport  applied  himself  to  answer  that  objec- 
tion. 

It  was  in  the  Portmote'COurt  objected,  on  the  part  of 
the  defendant,  '*  that  the  sheriffs  and  jurors  were  citizens 
'*  tLud freemen  of  the  city  of  ChesterJ* 

He  tirst  cited  Co.  LitL  136, 157.  And  then  endeavour- 
ed to  shew  that  the  sheriffs  were  either  not  interested  at 
all;  or  if  at  all,  at  least  in  so  small  and  trifling  a  degree* 
that  it  could  be  no  objection  to  their  returning  the  venire: 
and  that  the  interest  of  the  jurors  was  likewise  either 
none  at  all,  or  not  sufficient  to  ground  the  least  suspicion 
of  bias  upon.  Indeed,  the  .objection  does  not  lie  at  all 
against  such  of  the  freemen  as  are  not  traders. 

One  third  part  of  this  penalty  is  to  be  given  to  the 
prisoners;  one  third  to  the  informer;  and  one  third  is 
unappropriated:  the  freemen  have  no  benefit  in  it,  as 
such.  If  they  had,  it  would  not  be  a  sufficient  objection : 
as  appears  by  2  Lev>  231.  Rex  v.  Mayor ^  Citizens^  ^c.  of 
Juondon. 

Jdmitiing  •*  that  there  may  be  a  small  remote  interest,"  £    1850  J 
the  case    of  Ball  and  Bottock  in  1  Strange  575,  shews 
that  a  person,  though  in  some  degree  interested,  may  yet 
be  a  witness. 

In  the  course  of  his  argument,  he  endeavoured  to  shew 
that  the  bye-law  was  a  good  one ;  and  cited  Carthew  480. 
The  City  of  London  v.  Vanacker.  1  Ld.  Raj/m.  49(5.  S.  C. 
(with  respect  to  the  city  of  London  fining  those  who  are 
elected  and  refuse  to  serve  the  office  of  sheriff.)  1  Lev. 
14.  Mayor  and  Commonalty  of  London  v.  Ber/iardistan^ 
2  Keble  295.  Mayor  and  Commonalty  of  London  v.  Gould, 
12  Mod.  669.  The  City  of  London  v.  Wood.  1  Salk.  397. 
S.  C.  8  Rep.  121.  Waganor's  case.  2  Bjvunl.  289.  S.  C. 
Waggoner  v.  Fish.  Wakeman  v.  Harris^  B.  R.  Trin.  1753. 
26, 27  Geo.  2.  in  Worcester.  Bodwick  v.  Fennell,  M.  1748. 
22  G.  2.  B.  R.  on  a  like  bye-law  as  the  present;  at  the 
Devizes-  Errington  v.  Geekie,  Pasch.  9G.2.B.R.  there 
cited. 

The  same  objection  must  lie  against  a  judge,  as  against 
a  jury:  because  one  is  tojudgeof  the  law;  the  other  of 
$  fact 

Here,  the  mayor,  sheriffs,  coroners^  and  jury  were  all 
6f  them  citizens  and  freemen» 
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1766.  ^^  P^rt  of  the  penalty  appears,  upon  the  face  of  the 

HESKETH    i^6<^ofd,  to  belong  to  the  city:  nor  is  it  necessary  that 

V.  every  freeman  should  be  considered  as  Interested. 

BRADDOck.      ^®  therefore  prayed  that  the  judgment  of  the  great 
sessions  of  CAej^er  should  be  revereed. 
*  Mr.  Ashhurst^  contra^  for  the  defendant. 

T\\xt  sheriff,  at  the  time  of  arraying  the  pannel,  was  a 
citizen  of  CheUer;?x\A  appears  upon  the  face  of  the  record 
to  be  so:  and  this  is  a  fi:ood  cause  of  challenge.  Co. 
Litt.  167.     12^  Mod.  i^El.  ^ 

The  interest  of  the  sheriff  is  either  direct,  or  at  least  so 
fO/j5eywew//ci/asto  atfect  him. 

The  penalty  is  divided  one  third  to  the  prisoners,  one 
third  to  the  informer:  and  one  third  remains  undisposed 
of,  and  therefore  belonsjs  to  the  plainlitr(the  treasurer) 
for  the  ie;2g/iV  of  the  cor/)orfl//o«.  (For  which,  he  cited  a 
[  1851  ]  case  in  H.  SG.  I.  /?.  li.  Hollings  v.  Uungerford.)  And 
thesheriff  is  to/i/e5sed,  by  the  demurrer  to  the  challenge, 
to  be  a  citizen ;  and,  as  such^  to  be  intitled  to  a  part 
of  it.    *" 

He  cited  the  case  of  Amtey  v.  Dowsing^  2  Str.  1253.  in 
answer  to  the  minuteness  of  the  interest  not  making  any 
difference.  Any  degree  of  interest  is  an  objection.  So 
it  is  to  witnesses  with  regard  to  the  repair  of  county^ 
bridges.  So  it  is  to  corporators:  1  Fern.  254.  Corporation 
of  Sutton  Coldfield  v.  Wilson.  So  it  is  to  parishioners  : 
2  Vern,  317.  Dodswellv.  No^/;— Where  the  suit  related  to 
the  loss  of  money  given  for  the  benefit  of  the  parishioners; 
and  the  question  was  "  whether  any  inhabitant  of  the 
"  parish  ought  to  be-admitted  as  a  witness;"  and  it  was 
insisted  '*  that  the  interest  was  so  minute  and  inconsider- 
*•  able,  that  it  could  not  be  presumed  to  influence  or 
"  bias  the  witness  in  his  evidence."  But  the  court,  in 
that  case,  said  "  the  cases,  where  the  party  was  concerned 
**  in  interest,  though  never  so  small,  have  always  pre- 
**  vailed:  and  it  was  so  resolved,  upon  great  debate,  in 
"  the  case  of  the  city  of  London  concerning  the  water- 
"  bailiff." 

Therefore  the  minuteness  <Jf  the  interest  is  out  of  the 
case. 

Butif  thesheriiFs  interest  is  not  direct,  it  is  at  least  con- 
sequential,  and  a  principal  cause  of  challenge. 

The  case  of  ttitnesses    is   applicable    to    the  present 
question.     They  are  not  admissible,  if  interested  ;  as,  for 
.   instance, 

A  commoner—to  a  right  of  common; 
A  parishioner — to  a  modus; 

A  pilot — about  steering  a  ship,  1  Salk.  287.  Martun  v. 
Kendrickson^"lu  which  Jast  case, /fo//,  Ch.  h  would  not 
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suffer  the  pilot  to  be  a  witness;  because  he  was  answer-      1766. 
able,  if  faulty  in  steering,  to  the  master.     Indeed,  the    uesketh 
objection  lies  stronger  to  a  jury-man  than  it  does  to  a         y. 
witness — there  is  a    check  on   the  one :   none  on  the  bbaddOck. 
other. 

This  being  a  plea  oi  nil  debet ^  it  was  necessary  to  prove 
the  vchole  declaration;  and,  consequently,  to  prove  the 
custom^  and  also  the  bt/e-law :  and  therefoi*e  tlie  jury  ought 
not  to  have  been  returned  by  citizens  andjreemen,  who 
must  have  a  bias  in  its  favour. 

As  to  the  reason  given  in  the  record,  why  the  court  [  1852    3 
below  did  not  aHojtf   the  challenge — It  is  an  arbitrary 
reason:  it  should  have  come  by  way  oi  counterplea. 

Besides,  such  a  custom  as  is  ante  184^.  alledged,  "  that 
**  none  but  sheritis  and  coroners  can  array  the  pannel/'  is 
a  bad  custom. 

This  bye-law  does  not  nor  could  exclude  (his  court 
from  trying  this  cause;  nor  could  hinder  it  from  being 
tried  elsewhere  than  in  the  Portmote-courU  Therefore  if 
the  sheriffs  and  coroners  could  not  return  a  jury,  tlie 
plaintiffs  m  iuht  /tave  tried  t/te  cause  elsewhere. 

He  then  answered  the  cases  cited  on  the  other  side. 

The  rases  in  1  Ld.  Raym.   496,   Carthew  480,  and    . 
I  Lev,  14.  were  upon  returns  to  writs  o(  habeas  corpus: 
this  is  by  way  of  challenge.    2  Keb.  *295.  is  as  much  for 
me,  as  for  Mr.  Oavenport.    2  Lev.  231.  docs  not  hold  so 
strong,  as  in  the  case  of  a  sheriff. 

In  the  case  of  Bodvcick  v.  Fennel^  there  was  no  chal* 
lenge:  and  the  tehole  penalty  was  given  to  the  informer, 
in  that  case. 

As  to  IVttkeman  v,  Harris'^No  proper  bill  of  excep- 
tions was  tendered  or  signed :  therefore  they  could  not 
take  advantage  of  the  exceptions  there. 

'Iherefore  he  prayed  that  the  judgment  might  be  af- 
firmed. 

Mr.  Davenport,  in  reply — It  is  not  necessary  for  the 
court  to  i/if'er  here,  that  the  treasurers  are  trustees  for  the 
corporation.     No  such  th\n^  appears  upon  the  record. 

As  to  Hollingsv.  Hungerford — The  chamberlain  was  a 
stranger  to  the  corporation.  But  if  not,  yet  this  has  never 
been  objected  to  the  mayors  of  London  bringing  these 
actions. 

'  As  to  commoners,  parishioners,  pilots,  &c. — There  the 
interest  is  considerable :  here,  it  is  nothing,  or  next  to 
nothing.  '    - 

This  custom  does  ko^  depend  upon  the  success  of  this 
action. 

They  can  make  no  effectual  bye-law,  if  they  can  not 
u  pport //«'«  bye-law. 

All  courts  must  take  notice  of  their  own  customs:  and 
their  customs  can  be  tried  no  where  else. 
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1766.  But  Mr.  jlshhurst  says  "  that  if  it  can  not  be  tried  cl»e- 

HESKETU    ^  where,  it  is  a  bad  bye-law/' 

^^  Answer— The  bye-law  is  ^good  bye-law :  it  is  admits 

BRADDOCK.  '^^  ^^  ^  ®^''  ^"^  ^^^  ^^^^  ^^  ffodifick  V.  Fwtul  proves  it. 

Returns  to  zcriis  of  habeas  corpus  are  as  n)u::h  in  point, 

as  other  cases.    And  in  the  present  case,  there  tFos  a  pro^ 

•  TW  cedeudo  granted  by  the  chancery  court  of  Kxchequer  at 

upon  ihe'^re"  ^^^M^^  •*  therefore  those  cases  of procedeudos  are  in  poiiu, 

cord.  Lord  Maksfikld — We  will  look  into  the  cases: 

and  if  we  have  any  doubt,  we  will  let  you  know ;  that  it 

may  be  argued  again.    If  we  have  no  doubt,  we  will  let 

you  know  our  opinion. 

I  think  tbris  is  the  first  case  where  the  objection  ban 
been  taken  upon  the  record, 

Curadvis.  or  Ulterius  Concilium; 
(eventually,  as  the  court  should  direct) 
On  Friday  the  7th  oi  February  it  was  ordered  to  stand 
for  judgment  on  Tuesday  the  llth. 
And  now— 

Lord  Mansfield  delivered  the  resolution  of 
the  court  to  the  following  effect 

This  was  an  action  of  debt  for  the  penalty  of  a  bye* 
law,  which  the  defendant  was  supposed  to  have  incurred 
by  keeping  a  shop  within  the  city  of  Chester^  not  being  a 
freeman. 

The  action  was  brought  in  the  poWmo/e^court,  which 
isholden  before  the  mayor ;  and  was  prosecuted  by  the 
plaintiffs,  as  treasurers  of  the  city,  (who  are  similar  to 
chamberlains  in  other  corporations.) 

'J'he  declaration  states  a  custom  in  the  city  of  CheUer, 
'*  that  no  person  who  is  hot  a  freeman  could  keep  any 
*'  shop,  or  expose  goods  to  sale  by  retail,  within  the 
"  said  city;  excepting  at  fairs." 

And  then  the  bye-law  is  set  forth:  which  ordains 
r  1854  1  "  *^hat  no  person  vfho  is  not  freeoi  the  city,  should  sell 
*^  goods  by  retail,  or  keep  any  shop  for  a  retail  sale, 
**  within  the  said  city,  excepting  at  fairs;  upon  pain 
"  of  forfeiting  61.  for  every  offence."  This  penalty 
is  directed  by  the  bye-law  to  be  recovered  by  action 
of  debt,  to  be  prosecuted  in  the  name  of  the  trea-^ 
surers  of  the  city,  in  the  Portmote'court  to  be  holden 
before  the  mayor:  and  one  third  of  the  penalties  (deduct* 
ing  the  costs  allotted  to  the  poor  prisoners  in  the  North" 
gate  gaol  of  that  city ;  another  third,  to  the  person  who 
should  first  give  information  of  the  offence;  and  the 
remaining  third  is  left  undisposed  jqf.  The  declaration 
then  charges,  that  the  defendant  had  kept  an  open  shop 
in  the  city,  not  being  free:  in  violation  of  the  custom  and 
bye-law  aforesaid:  and  therefore,  the  plaintiffs,  being 
treasurers  of  the  city,  demand  this  penalty. 
To  this  declaration  the  defendant  pleaded  "  tiU  debd:'^ 
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and  issue  being  joined  thereupon,  a  venire  ^as  awarded       1766. 
to  the  shefifi  of  the  city,  to  return  a  jury  of  twelve  free  j^^g^^Tji 
and  lawful  men  of  the  city.  "  "y. 

When  the  jury   were  returned,  the  defendant  chaU  ^jj^jj^qck 
lenged  the  array :    because  the  sheriffs  were  citizens  and 
freemen. 

The  plaintiffs  demurred  to  the  challenge:  and  the 
defendant  joined  in  demurrer. 

In  this  part  of  the  record,  an  extraordinary  entry  is 
introduced,  as  a  suggestion  of  the  court,  that  it  was 
judicially  taken  notice  of  "  that,  by  the  custom  of  the  city, 
"  no  person  could  arrajf  flwyjwry,  within  the  jurisdiction 
**  of  that  court,  but  the  sheriffs  or  coroner  of  the  city,  or 
"  one  of  them  :"  ;md  '•  that  none  (ould  he  sheriffs  or  core* 
"  ners,  but  citizens  and  freemen. 

After  this  suggestion,  the  court  p:ave  judgment  on  the 
challenge,  "  that  the  same  should  be  over-ruled,  and  the 
"  array  allowed.'*  ^ 

The  defendant  then  challenged  the  polls  of  the  jury; 
because  they  were,  all  of  them,  freemen. 
And  this  challenge  was  also  disallowed. 
And  thereupon,  the  jury  (thus  returned  and  objected 
to)  proceeded  totry  the  issue :  and  a  verdict  and  judgment 
were  given  for  the  plaintiffs. 

Upon  this  judgment,  the  defendant  brought  a  writ  of  £    1855    ] 
error  in  the  court  of  pleas  for  the  county  palatine  :  and 
there  tljejudgment  of  the  PoWwiote-court  was  reversed. 

And  upon  this  judgment  of  reversal,  the  present  writ 
of  error  was  brought  in  this  court. 

The  ERRORS  for  which  the  judgment  was  reversed  in 
the  county-palatine  court,,  were — 

1st.  Because  the  two  sheriffs  who  returned  the  jury,  and 
the  jurors  themsdves  were  freemen  of  the  city,  and  (as  such) 
were  interested  in  the  matters  to  be  tried  ;  and  therefore 
Ihat  the  challenges  were  erroneously  over^ruled :  2dly.  That 
as  it  appears  from  the  suggestion  introduced  iiito  the  re- 
cord, '*  that  in  the  Portmote-court,  no  jury  could  be  re- 
"  turned,  but  &y  sheritfs  or  coroners,  who  ^refntmen  of 
"  the  city ;  the  bye-law  which  confines  the  action  to  such 
"  a  jurisdiction  (where  the  sheriffs  and  jury  must  ncces- 
"  sarily  be  interested)  is,  in  that  respect,  a  bad^xwA  illegal 
"  bye-law." 

In  answer  to  these  objections,  it  was  argued  for  the  The  plaintiff't 
plaintith,  '*  that  neither  the  sheriffs  nor  the  jurors  were  argument 
"  interested  ^t  all,  in  the  present  suit." 

It  was  admitted, "  that  where  a  corporation  are  parties 
**  to  the  suit,  or  immediately  interested  in  the  very  issue 
"  in  question,  no  freeman  can  be  eithera  juror  or  a  wit- 
*•  ness."  Co.  Litt.  157.  3  KeA/e  12,  295.  But  it  was - 
said,  that,  in  this  case,  the  corporation  are  no  parties  to  the 
Voi.,IU.  Oo 
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1766.      action,  nor  any  watf  concerned  in  the  point  in  issuew    That 
HESfccTH    ^^^  ^^^^  '^  ^y  ^^'^  treasurers  in  their  separate  capacity  ; 
y.  and,  whatever   be  the  event  of  it,  the  corporation  can 

BRADDOCK.  t^^^^^er  pay  nor  recover  any  co«<s.    That  in  this  action, 
'  the  object  of  litigation  is  merely  the  peiKrA'y  of  the  bye- 
law;  and  in  that  p^^nalty,  the  corporation  have  no  ihare 
or  interest. 

It  was  further  argued,  that  though  the  bye-law  is  found- 
ed on  a  custom  •'  to  exclude  all  foreigners  from  the  city ;" 
and  the  freemen  may  be  said  to  have  an  interest  in  that 
exclusion ;  yet  this  is  a  remote  consideration,  which,  at 
most,  can  afl'ect  012/^  huch  of  the  freemen,  as  happen  to  be 
traders.  That  the  circumstance  of  a  freeman*s  being  a 
trader,  is  a  particular  uncertain  incident;  which,  if  it 
happens  to  occur  in  any  of-  the  jurors,  might  indeed  war- 

rlA^r  T  ^^"^^  challengeybr/iiroiir  (where  the  fact  would  be  tried :) 
^o^v  J  byj;  that  a  mere^w/fei/tVy  of  such  an  interest  is  no  suffi- 
cient ground  for  ti  principal  challenge. 

It  was  also  obsf  rved»  that  the  verdict  for  this  penalty 
would  not  avail  the  corporation,  in  any  suit  upon  the 
custom.  For  if  the  custom  were  to  be  litigated  in  a  supe- 
rior court,  the  corporation  could  not  give  this  verdict 
in  evidence. 

J^nd  as  to  the  suggestion — It  was  insisted,  that  every 
court  muht judiciaUyi  tAke  notice  of  their  own  customs: 
and,  as  none  but  freemen  could  possibly  be  either  sheriffs 
or  jurors,  if  the  present  objection  should  prevail,  this  bye- 
,  law  would  be  left  without  a  remedy  to  enforce  it;  and 
consequently  there  would  be  a  failure  of  justice. 

This  is  the  substance  of  the  arguments  which  were 
offered  in  support  of  the  judgment  ot  the  Por/mo^e-court. 

But  we  are  all  very  clearly  of  opinion,  that  in  Mttcase 
neither  the  sheriffs  nor  jury  were  competent ;  and  there- 
fore the  challenge  was  imfaofkuly  over-ruled  at  the 
Portmote^conrU  • 

There  is  no  principle  in  the  law  more  settled  than  this 
—That  any  degree,  even  the  smallest  degree  of  interest  in 
the  question  depending,  is  a  decisive  objection  to  a  witness, 
and  much  more  to  ta  juror,  or  to  the  ojjicer  by  whom  the 
jury  is  returned. 

The  law  has  so  watchful  an  eye  to  the  pure  and  unbi- 
assed administration  of  justice,*  that  it  will  never  trust 
the  passions  o(  mdLnkind  in  the  decision  of  any  matter  of 
right.  If,  therefore,  the  shtriff,  a  juror  or  a  witness  be 
in  any  sort  interested  in  the  matter  to  be  tried,  the  law 
considers  him  as  under  an  influence  which  mqy  warp  his 
integrity  or  pervert  bis  judgment ;  and  therefore  will  not 
trust  him. 

The  minuteims  of  tbe  interest  wIlL  not  relax  the  ob- 
jection.   For,  the  degrees  of  influence  cannot  be  mea« 
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sured  :    no  line  can  be  drawn,  but  that  of  a  total  exclu-       I766. 
sionofa// degrees  whatsoever.  hghicctu 

In  the  present  case,  every  member  of  the  corporation  v. 
was  evidently  interested  in  the  very  issue  to  be  tried,  braddock 
For,  the  custom  "  to  exclude  all  strangers  from  trading  in 
"  the  city,"  is  the  main  foundation  of  the  action:  it  is 
the  only  ground  upon  which  such  a  bye-law  could,  in  any 
case,  be  valid.  For,  a  bye-law  '*  to  exclude,"  without  9, 
custom  to  ftippo/'Ht,  would  be  void,  as  an  illegal  restraint 
upon  the  common  right  of  the  subject. 

It  was  therefore  necessary  for  the  plaintiffs  to  alledge  r    •  g  <y   -i  ^ 
this  custom  in  their  declaration.     And  the  defendant's^  J* 

plea  of  •*  nil  debeC^  puts  the  whole  declaration  in  issue. 
Upon  that  issue,  the  plaintiffs  must  prove  the  Custom 
"  to  exclude,"  as  well  as  the  bye-law:  and  the  jury  must 
iform  rheir  verdict  upon  the  whole.  -  For,  all  the  facts 
alledged  must  cpucur,  to  prove  the  defendant  indebted 
to  the  plaintiffs,  i/* there  was  no  such  custom,  the  bye* 
law  was  a  nullity ;  and  consequently,  the  defendant  could 
not  owe  th€  penalty. 

So  that  here  fver^  freeman  was  interested  in  the  very 
issue  to  be  tried.  They  may  indeed,  have  no  share  in  the 
penalty  itself:  but  they  are  interested  in  the  facts  on  which 
the  penalty  depends. 

The  exclusion  of  foreigners  is  a  monopoly  to  the  free-  [1  Wili.«S4. 
men  themselves.    The  eufbrcing  of  this  exclusion,  by  bve-  236, 837.] 
laws  and  penalties,  is  securing  that  nionopoly.    Ana  in 
this  action,  the  very  freemen  who  were  to  gain  by  secu-   * 
ring   this  monopoly,   were  the  juiy  to   determine    it. 
Therefore  erery  freeman  had  an  interest  and  bias  in  the 
matter  of  the  issue  to  be  tried  in  this  cause. 

It  is  no  answer  to  the  objection,  to  say  "  that  they 
"  were  to  have  no  part  of  the  penaltj/ ;"  for  still  they 
had  a  bias  upon  them  in  relation  to  the  question  to  be 
tried.  Whatever  the  action  may  be,  if  a  juror  be  inter- 
ested in  any  of  the  mattersi  in  issue,  he  is  unfit  to  try 
them.  The  incapacity  arises  from  his  bias  in  the  par- 
ticular facts  he  is  to  try:  and  whatever  be  the  facts 
which  that  bias  touches,  he  is  incapable  of  trying  those 
facts. 

In  the  case  of  Day  v.  Savadge,  in  Hobart  S7.  The 
suit  was  an  action  of  trespass  between  two  private  per- 
sons. But  an  issue  being  taken  upon  a  custom  in  London  » 
••  for  every  freeman  to  be  discharged  of  wharfage,"  the 
court  would  not  suffer  this  custom  to  be  proved  by  the 
Recorder :  and  on  that  occasion  they  held  that  ''  where 
"  the  issue  concerns  a  corporation,  though  they  be  not 
"  directly  jiar<f>j  to  the  suit*  if  they  are  to  make  the  parf- 
"  nel,  or  any  of  their  body  are  to  go  upon  the  jury,  it  is  a 
'*  cause  of  challenge." 

Ooft 
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1766.  None  of  the  cases  which  Mr.  Davenport  h^is  cited  on 

HESKETH    ^l^e  part  of  the  plaintiff,  come  up  to  the  present  case.  Fanac- 
y  ker$  case  was  ou  a  bye-law  that  affected  their  own  luem- 

BttADDOCK  bcrs^^^^^^y  5  ^^^d  wbcre  the  parties  on  both  sides  were  equal- 
ly freemen. 
C   1858    1      In  the  case  of  Bodwick  v.  Fennel^   it  was  stated  at  the 
[S.C.  I  WiU.   bar,  "  that  no  exception  or  challenge  was  taken."    And 
253.]  as  a  party  may  wave  all  exceptions,  if  he  pleases  ;  if  he 

does  not  object,  it  is  a  virtual  acquiescence. 
[S.  C-  Saycr,       In  Wakeman  v.  Harris,  there  was  also  no  challenge  ; 
2^*'3  and  the  bill  of  exceptions  was  not  sealed  :  and  therefore 

the  court  could  not  take  any  notice  of  it 
[VideSalk.  jTfte  case  of  the  City  of  Ijondony.  Woodwax  cited  on 

l^Lcv.  16.1  *^''*  sides,  Mr.  Davenport  relied  on  the  words  of  Lord 
Chief  Baron  Ward,  that  the  objection  to  the  mayor's  sit- 
ting as  judge  in  a  cause  of  the  corporation  was  not  so 
much  in  point  odaterestt  as  inconsistency.  But  is  not 
the  interest  a  great  ingredient  in  that  inconsistency  ?  And 
hence  comes  the  rule  "  that  no  nmn  shall  be  judge  in 
"  his  own  cause."  And  the  same  rule  will  equally  apply 
to  IX  juror. 

It  was  said,"  that  if  the  defendant's  challenges  be  al- 
•'  lowed,  the  corporation  will  be  left  without  remedy  on 
«*  thebye-law." 

'I'he  answer  is,  that  if  the  fact  be  true  *•  that  they  can 
"  impannel  no  jury  but  freemen,"  the  fault  was  their 
own,  in  confining  the  action  to  their  own  court.  On  the 
other  hand,  i/'they  had  a  power  (as  the  city  is  a  county/ of 
itself,)  to  haveimpannelled  non-freetntn,  it  was  their  own 
fault  that  they  did  not. 

In  the  regulation  of  their  own  members,  they  may  in- 
deed make  bye-laws,  and  enforce  the  observance  of  them 
by  prosecutions  amongst  theniselves ;  because  every 
member  of  the  corporation  is  bound  by  the  jurisdiction 
into  which  he  voluntarily  enters;  and  being  all  of  them 
freemen,  their  circumstances  are  equal.  But  if  corpora- 
tions were  to  try  their  obp«  suits  agaimt  strangers  upon  a 
bye-law  "  for  excluding  a//  traders  but  themselves,**  there 
would  be  an  end  of  the  distinction  which  has  long  been 
established, "  that  a  bye-law  which  lays  this  restraint 
*'  upon  trade  is  void,  unless  there  be  a  custom  to  support 
"  it" 

If  the  custom  be  a  necessary  foundation  for  supporting 
such  a  bye-law,  it  is  necessary  to  prove  it  But  if  the 
freemen  themselves  might  determine  upon  it,  they  would 
not  be  very  exact  in  that  proof;  and  byc-laws  them- 
selves, witlu)utBny  such  custom,  would  soon  have  an  equal 
effect 

Had  this  bye-law  been  general,  without  limiting  the 
action  to  the  treasurers,  or  to  their  own  court^  tbey  might 
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then  have  tried  it  in  a  superior  court ;  and  the  whole  would       1766. 
have  come  to  a  proper  decision. 

Therefore  we  are  all  of  opinion  "  that  the  judgment 
•*  of  the  court  of  great  sessions  reversing  thejudgtaent 
*•  of  the  Por/wiofe-court,  ou^ht  to  be  affirmed." 

Judgment  of  the  Great  Sessions  affirmed. 

Rex  versus  Inhabitants  of  Dctnchuhch. 

See  this  case  abridged,  in  the  table  :  and  at  large,  in 
the  quartOoeditioD  of  my  Settlement-Cases,  No. 
177.  P-  353. 

Sir  George Colebrooke, Bart,  versus  Elliot 

nnHIS  was  an  action  of  debt  brought,  by  the  lord  of  the  The  loet  hath 
■'^    manor  of  Stepney ,  for  an  amercement  set  and  affeeredjuriidictionin 
in  the  court-leet  of  that  manor.     Nil  debet  was  pleaded  ;  re«pect  of 
issue  was  taken   thereon;  the  cause  tried  before  Lord  1^*^^^**^*^^^ 
Mansfield ;  and  a  verdict  found  for  the  plaintiff.  gi  q^o,  «. 

On  Monday  the  27th  of  January  17()6,  Mr.  Bainham  c.  «9.  but  nol 
moved  on  behalf  of  the  defendant,  for  a  new  trial ;  re-  on  s  Geo.  s. 
serving  a  claim  toafuture  motion  in  arrest  of  judgment:  ^'  **' 
and  he  now   proposed  no  less   than   seven  objections. 
But  the  discussion  of  them  was  adjourned  lo  the  follow- 
ing Wednesday, 

On  which  tVednesday  (the  27th  of  January  176^)  he 
was  supported  in  his  motion,  by  Mr.  Serjeant  Burland : 
and  they  obtained  a  • 

Rule   to   shew  cause  "  why  the  verdict 

•'  should  not  be  set  aside,  and  a  new  trial 

"  had  ;"  with  liberty  to  move  afterwards, 

in  arrest  of  judgment 

On  Saturday  tlie  8th  of  February  17(>6,  Lord  Mansfield 

reported  the  evidence  given  at  the  trial :  and 

^\r  Flelc/icr  A'or/ow,  Mr*  Morton,  and  Mr.  Dunning 
shewed  cause  why  Ihtre  should  not  be  a  new  one. 

They  were  answered  by  Serjeant  Burland,  Mr.  Slowe,  f   I860    3 
and  Mr.  Bainham, 

Lord  Mansfield  said  it  would  be  proper  to 
look  into  it :  and  it  stood  upon  a 

Curia  advisare  vult. 
On  Wednesday  the  1 2th  oX  February  XlGQ, 

Lord  Mansfi  ELD  del.vered  the  resolution  of  the 
court,  which  was  to  the  following  elfect. 

This  is  an  action  of  debt  for  amercements  set  and  affeer- 
ed  in  the  coiirZ-LEET  belonging  to  the  manor  of  Stepney. 

The  facts  charged  in  the  declaration  and  presentment  [Sec  Salk.687. 
(which  is  set  forth  in  the  declaration)  is  the  defendant's  ^  W-Haym.    . 
having  in  his  custody,  and  exposing  to  sale,  a  ^<^^  of  \^^^^  ^^2, 
bread  pretended  to  be  and  as  and  for  a  quartern  loaf  of  |  jj^,  qi  i^g. 
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the  weight  of  4lb.  5oz.  and  a  half ;  whereas  it  wanted 
fourouuces  and  a  half.  "  Nil  debet'*  was  pleaded;  and 
issue  joined  :  the  cause  was  tried ;  and  a  verdict  given 
for  (be  plaintiff. 

Upon  the  trial  it  was  objected,  "  that  the  presentment 
'*  given  in  evidence  was  neither  sealed  nor  indented^  as  it 
"  ought  to  have  been  by  the  statutes  of  Westm.  a. 
"  c.  13.*  and  I  Edw.  3.  Stat.  1.  c.  17." 

Leave  was  then  given  to  tlie  defendant,  to  move  for  a 
new  trial,  m^Aout  payment  of  costs. 

Afterwards,  another  objection  was  taken  here  at  the 
bar,  "  that  the  coMrt-Zf^r  had  no  juritdictiotu* 

Some  other  objections  were  also  taken ;  which  have 
been  since  dropped.  ^ 

In  our  opinion,  it  is  not  tiecessary  that  a  presentment  of 
this  kind  should  be  either  sea/ee/ or  indented* 

The  turn,  hnd  the  leet  (derived  out  of  it)  were  anciently 
the  principal  courts  of  criminal  jurisdiction  ;  coeval  with 
the  establishment  of  the  Saxons  here.  There  were  no 
traces  of  them,  either  amongst  the  Ronmns  or  BrUons: 
but  the  activity  of  those  courts  is  marked  very  visibly 
both  amongst  the  Saxons  and  the  Danes* 
1  By  Magna  Charta,  cap.  17.  their  jurisdiction  is  abridged; 
■'  their  power  *•  to  htar  and  determine'*  is  taken  away  ;  but 
910^  their  power"  to  ^aX:e  indictments,  SLud  apprehend  the 
**  parties  indicted." 

That  power  was  abused.  They  took  people  up,  to 
extort  money  from  them,  upon  pretence  of  their  having 
been  indicted  in  their  turns  de  fnrtis  et  aliis  malefactis, 
when  in  fact  they  had  not  been  lawfully  indicted.  The 
ri  Bast.  61.1  ^^*^"^  ^f  fVestm.2.c.  13.  recites  that  grievance  ;  and  di- 
*•  *  rects  that  sheriffs  in  their  turns  shall  inquire  by  twelve 
lawful  men,  at  the  least,  de  hujasmodi  maleffi<:toribus ;  qui 
hujusmodiinquisitionibus  sigilla  sua  apponant :  et  sicat  diC" 
turn  eU  de  vicecomitibus,  observetur  de  quolibet  ballivo  liber^ 
tatis.  And  '2  Inst.  388.  says  *•  this  act  extends  to  leets  :* 
and  it  certainly  does.  Bat  it  respects  onl^  such  inquisi- 
tions, as  are  a  foundation  for  imprisonment.  That  was 
the  grievance  inteiided  to  be  obviatecl— to  prevent  ficti- 
tious imprisonment,  upon  pretence  of  inquisitions  de 
furtis  et  aliis  malefactis.  The  act  does  not  relate  to  in- 
qu.sitions  for  offences  where  the  party  cannot  be  apprehend^ 
edy  but  the  proceeding  against  him  is  only  by  amerce^ 
mcnt ;  where  the  delinquent  can  either  be  taken  up  in 
thejirst  instance,  or  even  punished  for  the  offence  by  im- 
prisonment. 

1  he  UFiiversal  VRAcriCE  is  mot  to  seal  ihe^e  inquisi* 
tions. 

And  as  to  the  indenting-At  is  not  necessary  that  suck 
an  inquisition  should  be  indented.    The  act  of  1  Ed9* 
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'5.*  extends  to  courts  lect:  but  the  reason  of  the  law  fixes       1766. 
the  true  conU ruction  of  it.    It  was  made,  to  prevent  the       colb- 
altering  or  embezzling  $uch  indictments  as  were  to  be  de-     brooke 
livcred  over  to  the  justice*  :  it  <loe8  not  relate,  therefore,  y^ 

to  presentments,  which  were  to   be  proceeded  upon  in    e^liott. 
the  turn  or  iieet,  and  not  to   be  delivered  over  to  the*Stot.  8. 
justices.  cap.  17. 

But  it  was  not  necessary  to  have   determined  these  [Dalt  shcr. 
points;  because  WE  are  all  of  opinion  "that  the  of- ^®**"J 
*'  F ESCB presented  is  not  with'm  the  juaisoiCTioN  of  the 
"  court  LECT  ;  because  it  is  a  new  offence,  errated  by  act     ' 
**  of  parliament^  and  can  be  prosecuted  only  in  the  manner 
"  diiectcdhytheacty 

The  assize  of  buead  is  an  ordinance  ascertaining  the 
tre%/p^and  the  price  of  it,  which  is  to  be  regulated  by  the 
price  of  corn.  The  intention  was,  to  preserve  a  due  pro- 
portion between  them  ;  making  the  baker  a  reasonable 
allowance  :  (a  very  wise  provision,  to  derive  the  effects 
of  plenty  upon  the  poor.) 

If  that  assize  was  Aroikeii,  (whether  m/ by  the  court  r  jggg  ] 
leet,  or  not,)  tiie  ireacA  of  it  was  always  presr/<rtf£/e  and 
punishable  in  the  court  leet.  But  the  assize  mustyfx 
both  PRICE  and  weight  :  and  it  would  be  very  incom- 
plete and  imperfect^  if  it  wereto  fixoi//yMe  «rWgA/,and 
leave  the  price  with  a  seller. 

The  51  //.  3.  (assisa  pants  et  cervisia)  fixes  both  :  and 
the  variations  in  that  assize,  occasioned  by  the  different 
prices  of  corn,  always  took  in  both. 

The  8  Ann,  c.  18.  repeals  the  51  JH.  3.  but  directs  how 
the  assize  shall  be  set;  and  exhibits  a  plan  for  thot  pur- 
pose. But  it  takes  in  both  theprice  atld  weighty  according 
to  the  true  principle  of  the  law. 

The  31  G.  2.  c.  29.  repeals  atl  former  laws  ;  but  still 
proceedb  upon  the  same  principle  of  fixing  both  the 
price  and  weight:  and  the  plan  of  an  assize  exhibit- 
ed in  it,  shews  that  both  are  tixed  by  it.  This  act  saves 
the  jurisdiction  of  courts  leet :  and  therefore,  whenever 
and  wherever  an  ass^ ize  is  made  according  to  the  directions 
of  31  G.  2.  (c.  29.)  the  court  leet  may  inquire  and 
punish  tor  tiie  breach  of  it. 

But  the  3G.  3.  c.  11.  upon  which  this  presentment  is 
grafted,  does  not  fix  the  price;  but  was  made,  to  meet 
with  some  inconveniences  in  cases  where  no  assize  reas 
set;   whereas  the  setting  the  assize  is  the  uasis  0/' /Ae  [Setting  tbo 
jurisdiction  of  the  court  leet.     If  we  should  support  this  anfize,  the 
presentment,  it  would  be  giving  them  a  jurisdiction  where  bwiiof  the 
00  assize  is  set ;  though  their  jurisdiction  arises  only  and  J""^**f'^"  ^^ 
can  only  attach,  where  it  it  set.  "**  ^^ 

Tb^offencet  cognizable  there,  is  fb actio  assizjs. 

The  counsel  for  the  plaintiff  were  aware  of  the  oftjec- 
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1766.  tion;and  therefore  insisted  "  that  this  act  of  3   G.3.  h 

COLE-*  **  **"  3S9i25e  ;  because  it  fixes  the  weight '\a) 

BKOOKE  ®"^  *'  wants  one  of  the  essential  characteristics  of  an 
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assize,  phice  ;  price  regulated   by  the  price  of  corn  in 
the  market.     And  it  would  be  a  strange  construction  of 
this  act,  to  give  it  the  eflect  and  operation  of  an  assize, 
when  it  was  intended   only   to  supply   the  deftct%    of 
an  assize,   and  to  operate  tahtre  and  because  there  was 
^  none. 
V.  sect.  §."      The  act   directs,  *  that   a  quartern  loaf  shall  be  four 
pounds  five  ounces   and   an  half ;  under  the  penalty  of 
not  more  than  five   shillings  nor  less  than   one  ahilliug 
for  every  ounce  of  every  loaf  which  shall  be  deficient; 
and  not  more  than  two  shillings  and  sixpence,  nor  less 
than  sixpence  for  any   defect  tinder  an  ounce^  but,  in 


(a)  Assize  is  sometimes  taken  for  an  ordinance  for  put- 
ting things  into  a  certain  rule  and  disposition,  4  Com.  Dig* 
104.  (B.  94.)  and  Lk.  Sec.  234.  is  there  cited.  Littleton, 
at  the  end  of  s^c^  234.  is  thus,  viz.  "  Sometimes  assize  is 
**  taken  for  an  ordinance,  to  wit,  to  put  certain  things 
*'  intoa  certain  ruleanddisposition,a8  an  ordinance  which 
"  is  called  assisa  panis  et  cervisit.** 

The  assize  of  bread  is  broke  when  bread  is  not  made 
accordingto  the  size  or  quantity  limited  by  some  ordi- 
nance. 4  Com.  Dig,  128.  (L.  8.)  Lit.  «.  234. 

In  1  Wils.  24S.  an  action  of  debt  was  brought  for  an 
amercement  in  a  court  leet:  the  declaration  set  forth  a 
custom    for  six    ale-connere  to  be  appointed   by    the 
steward  to  view,  search  into,  and  weigh  all  the  loaves  of 
bread  within  the  manor,  not  exceeding  threepenny  loaves, 
or  half  quartern  loaves,  to  see  whether  the  same  he  of 
due  weight,  and  are  to  present  every  Raker  whose  bread 
is  found  wanting  in  its  due  weigTit,  and" to  present  baker« 
hindering  them  from  searching^  after   request:  that  the 
defendant  was  an  inhabitant  withinthe  manor,  thatsix  ale- 
connoj-g  were  sworn  atthe  leet,  and  afterwards  went  to  the 
defendant's  house  to  weigh  the  bread,  and  then  state  a 
presentment,  amercement,  and  alfeerment  to  a  certain 
sum:  Mr.  Jodrel  for  the  defendant,  page  251.  admitted 
the  ale-conners  had  power  to  perambulate  the  leet,  ana 
might  buy  the  defendant's  bread,  and  if  under  weight 
convict  him  in  the  leet  by  a  proper  jury,  but  denied  tb^ 
legality  of  the  custom  to  enter  the  defendant's  house. 

But  no  judgment  nor  any  opinion  was  given  by  the 
court  as  to  the  amercement;  but  there- were  two  .other 
counts,  and  the  judgment  was  given  only  upon  the  Iwt, 
which  was  debt  on  a  mutuatus. 
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cities,  towns  corporate,  &c.  or  within  the  weekly  bills  of      1766 
mortality,  the  complaint  must,  be  made,  and  the  bread      cole- 
weighed,  within  twenty-four  hoQrs ;  and  in  other  places,     brooke 
within  threedays:  and  a  summary  jurisdiction  is  given  to  ^ 

justices,  to  convict  and  levy  the  penalty,  elli'ott 

It  is  unnecessary  to  speculate  upon  the  uHliti/  of  the 
regulation.     So  far  it  goes,  that  wben  a  person  buys  a 

Quartern  loaf,  it  must  weigh  Alb.  boz.  and  a  half:  but,  as  it 
oes  not  fix  the  pric^  of  that  quartern  loaf,  it  reaches  only 
one  half  of  the  evil. 

But  whatever  benefit  may  arise  from  this  provision,  it 
is  not  a  provision  made  by  the  common  law ;  but  introdmed 
bt/ this  statute :  and  the  presentment  describes  the  otfence 
in  the  very  words  of  the  statute;  and  was  plainly  meant  to 
enforce  the  execution  of  the  statute,  and  to  apply  the 
right  of  punishing  for  the  breach  of  the  assize,  to  the 
punishment  of  a  violation  of  an  act  of  parliament. 

The  bread  must  be  weighed  in  twenty-four  hours  or 
three  days;  whereas,  this  presentment  may  punish  at 
three  months  distance.  ^  The  act  says,  "  he  shall  be  sum* 
**  monedy  J  and  bave'an  opportumty  of  making  his  de- J  V.  wet.  U. 
"  fence."  The  presentrac  ut  can  not  be  controverted  in 
the  court  leet ;  but  accuses  and  punishes,  at  the  same 
instant. 

There  is  a  saving  of  the  jurisdiction  of  the  leet^  in  the 
31  G.  -2.  t  Because  that  act  keeps  an  assize  in  its  view,  +  Sect  4S. 
from  one  end  to  the  other;  and  the  settlings  that  assize  is 
the  great  object  of  it.  But  in  this  act  there  is  no  such  ex* 
ception;  because  it  was  providing  for  cases  where  the 
court  leet  had  nojurisdictioti. 

These  courts  were  very  properly  adapted  to  the  customs, 
manners,  genius,  and  policy  <»f  a  people  upon  their  first 
settlement:  but,  like  all  other  human  jurisdictions,  vary 
in  the  course  and  progress  of  tirrte,  as  the  government  and 
manners  of  a  people  take  a  different  turn,  and  fall  under 
different  circumstances. 

From  magna  charta  to  this  time,  they  have  been  always  r    1354   1 
gnxdwAWy  ahridged ;    never  enlarged.      Experience  shews  *- 
the  wisdom  of  widening  (instead  of  contracting)  the  circle    . 
of  both  civil  and  criminal  jurisdiction. 

But  the  point  is  not,  now,  upon  abridging  the  jurisdic- 
tion of  the  leet:  the  present  question  is  '*  whether  we  * 
"  shall  inirease  it,  and  give  them  power  to  hold  plea  of 
"  an  offence  against  an  act  of  parliament,  which  is  forni- 
•'  ed  u|)on  a  plan  that  has  been  uniformly  and  universal- 
"  ly  pursued  from  the  conquest  to  this  day."  (b) 

(A)  By  1  Jac.  1.  c.  1}2,  several  new  regulations  are 
made   concerning  tanners,  curriers,  shoe  makers,  and 
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1766*  Upon  tbe^r«/  and  other  objections  (which  werewavedj 

COLE-      I  gave  leave  to  move  for  a  new  trial,  without  costs.    The 

BBOOK  E     tecond  objection  was  not  then  made.    As  it  now  comes  out, 

V.  the  defendant  should  have  bad  a  verdict;  which  would 

ELLIOTT,    have  carried  costs. 

The  plaintiff  could  not  have  maintained  his  action 
of  debt  for  this  amercement;  because,  it  appears  upon 
the  whole  of  the  case,  that  there  is  no  debt  doe  to 
bim.  1'he  plea  of  nil  debet  puts  the  whole  matter  in 
issue :  and  upon  the  whole  matter,  nothing  is  due  to  the 
plaintiff. 

But  the  defendant  can  not  have  any  costs,  under  the 
present  form  of  proceeding.  Here  is  no  demurrer ;  but  a 
verdict  against  him :  nor  did  he  insist  at  the  trial  upon  a 
case  to  be  stated  for  the  opinion  of  the  court.  So  that 
there  can  be  no  possibility  of  entering  a  verdict  for  him, 
nor  can  the  court  give  judgment^br  him.  All  we  can  do, 
is  to  set  aside  the  verdict  against  him,  and  grant  him  a 
new  trial. 

Therefore —  Let  this  verdict  be  set  aside,  and  a 
New  trial  had,  without  costs. 
His  LORDSHIP  then  addressing  himself  to  the 
defendant's  counsel,  said — In  the  shape  it  now  stands^ 
you  can  not  have  costs. .  You  may  take  it  either  of  these 
two  ways ;  either  as  I  have  just  now  pronounced  the  rule, 
or  by  having  judgment  arrested:  but  you  can  not  have 
costs.  The  truth  of  the  matter  is,  the  defendant  suffers 
by  ^sUp:  by  not  seeing  the  objection  sooner.  If  he  had 
Been  it  sooner,  he  might  have  demurred,  instead  of  plead- 
ing'* nil  debet:*'  and  then  he  would  been  intided  to  his 
costs.    But  this  he  has  not  done. 

It  was  very  properly  laboured  by  the  counsel  for  the 
plaintiff,  as  upon  an  assize  set  by  3  G.  3 :  for  it  is  certain* 


other  artificers,  occupying  the  cuttiugof  leather;  andseveral 
new  penaltiesare  inflicted  for  offences  against  that  act;  and 
by  sect.  32,  power  is  given  to  lords  of  liberties,  fairs  and 
markets, to  appoint  searchers  and  sealers;  and  by  sect.  50. 
power  is  given  to  all  justices  of  assize,  of  gaol  delivery, 
and  to  all  stewards  of  franchises,  lkeis,  and  law  days» 
within  their  jurisdictions,  to  inquire  of  all  the  premibes 
in  their  sessions,  leet,  or  law  days,  and:,  to  hear  and  dcr 
termine  the  same ;  and  also  by  their  discretions  examine 
all  person3  suspected  to  offend  against  this  act,  or  any 

Earcel  thereof ;  and  many  acts  long  since  magna  charta 
ave  given  the  leet  a  jurisdiction  where  they  bad  it  not  at 
common  law. 
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ly  necessaiy  **  that  an  assize  should  be  set,  in  order  to  sup-      1766. 

^  port  this  action." 

The  counsel  for  the  defendant  chose  to  take  the  rule 

as  it  was  before  pronounced ;  viz. 

That  the  verdict  be  set  aside. 
And  that  there  be  a  new  trial ; 
But  without  payment  of  costs. 

Rex  versus  Inhabitants  of  Staunton  under  Babdon. 

See  this  case  abridged,  in  the  Table  ;  and  at  largeiu  the 
quarto-edition  of  my  Settlement-cases,  No.  178. 
page  558. 


The  End  of  Hilary  Term  1766,  6  G.  3. 
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Friday,  16th  Ma YOa  and  Commonalty  of  Colchester  versus  S^K' 
^pril,  1766.    BER,  Executor  of  William  Sealer  liis  late  Father. 

591.  '    npHIS  was  an  action  of  debt  brought  upon  a  bond  in 

A  corporation  ^  the  penalty  of  fifty  pounds,  dated  28th  Septembtr 
diiablcd  to  1735,  conditioned  for  one  John  BeiinalVs  repayment  of 
act  iaking  a  25]  th^n  advanced  to  the  said  John  Beimall^  by  the  corpo- 
beToroeaw"".  ration  of  Co/cAe5^rr  (according  to  the  intent  of  Sir  Ihomas 
poratiott  "  WhiU^kut.  deceased,  and  of  certain  article8,&c.)  at  theex- 
ai^ain  the  piration  of  ten  years:  for  the  payment  whereof,  William 
•arae  at  the  Seaber,  the  defendant's  father,  was  one  of  this  John  Btnr 
old  one.         wfl/^s  sureties. 

The  defendant  pleaded  ^\  nan  estfaotum  testatoris :"  and 
thereupon  issue  was  joined. 

Thecause(a)  was  tried  before  Lord  Jlffl«s/&/dat  fVefimin- 
ster,  at  the  sitting  after  last  Michaelmas  terafi,  when  a 
Terdict  was  agreed  to  be  given  for  the  plaintiffs,  subject 
to  the  opinion  of  this  court  upon  the  following  facts, 
admitted  by  the  counsel  on  both  sides,  viz. 
That  Colchester  \s  2l  borough  by  prescription,  [b) 
That  by  letters  patent,  dated  6th  December^  1  Ric.  1. 
Power  was  given  to  the  burgesses  to  appoint,  from 
amongst  themselvjes,  their  own  bailiffs  and  justices:  aud 
by  letters  patent  dated  1st  March,  I  Ed,  4,  they  (the  bai- 
liffs and  burgesses)  were  incorporated,  and  made  to  con- 
sist of  two  bailiffs  andonecommonalty,  in  perpetual  suc- 
cession. 

(a)  See  2  East.  82. 2  Durii.  524,  547. 3  Durn.  207, 21^» 
224,  231.  6  Fin.  2S4.'2  Doug.  23,37. 

ib)  By  2  JV.  and  M.  sess.  1.  c  8.  «.3,  it  is  declared  and 
enacted  **  that  the  mayor,  commonalty  and  citifCQS 
•*  ef  the  city  of  Lo//(fo»,  shall  for  ever  thereafter  be  and 
**  prescribe  to  be  a  body  corporate  without  any  seizure 
"  or  forejudger,  dr  being  thereof  excluded  or  ousted,  (or 
*'  or  upon  any  pretence  of  any  forfeiture  or  misdemea- 
"  nour  at  any  time  theretofore  or  thereafter  to  be  done, 
**  committed^  or  suffered." 
7 


J 
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That  in  15  C.  2.  by  letters  pgrtent  dated  3d  August  m       jTg^. 
that  year,  the  free  burgesses  were  made  one  body  corpo-  ^^^q^^  '^^ 
rate  and  politic  by  the  name  of  "  mayor  and  commonalty     ^f  ^^[^_ 
"  of  the  borough,"  to  consist  of  one  mayor,  (to  be  cho-    cj^esxer 
sen  annually  from  amongst  the  aldermen,)  eleven  alder-  ^ 

men, eighteen  assistants,  and  *^ighteen  common  council:    ggj^BEji, 
and  that  this  charter  was  confirmed  by  letters  patent  dated  rg  ^q^.  sI^A 
27th  Ju/y  5W.Sf  M.  to  the  mayor  and  commonalty  and 
their  successors. 

That  on  28th  September  1735,  ff^illiam  Seaber.the  defen- 
dant's testator,  duly  executed  the  bond  to  the  said  mayor 
and  commonalty,  upon  which  the  present  action  isbrought. 

That  in  1740,  there  were  judgments  of  ouster  against  all 
the  persons  then  claiming  in  fact  to  be  mayor  and  alder- 
men of  the  said  corporation. 

That  the  said  persons  were  all  dead  before  the  year 
1763, 

That  from  the  year  1740  to  1763,  no  person,  in  fact, 
took  upon  himself  or  claimed  to  be  a  mayor  or  alderman 
of  the  said  corporation. 

That  in  1763,  the  *presfnt  charter  was  granted  and  ac-  •  ji  ,j  jatcd 
cepted ;  and  has  been  acted  under,  ever  since.  yth  Septem- 

The  question  was— "whether  the  prwewf  corporation  tcmbcr,  3  G. 3. 
*'  could  maintain  this  action." 

Sir  Fletcher  Norton  argued  for  the  plaintiffs. 

This  depends  upon  the  question  "  whether  theoWcor- 
**  puration  was  dissolved  in  1763  ;"  (though  perhaps  the 
action  may  be  maintained  under  the  new  charter.) 

An  old  corporation  can  he  dissolved  but  by  three  ways ; 
1  St.  by  abmtr  or  misuser ;  and  thereby  ^ forfeiture.    4  Mod. 
52,  Sir  James  Smit/is  case,  2  Inst.  222;  2dly.   By  surren-  C^alk.  190, 
der,  accepted  on  record;  Sdlv.  By  the  real  death  of  all  the  '^^*  .       ^ 
natural  members.     1  Ro.  Abr.  514.  title  Corporations^  let-  °    ®  '      J 
ter  I. 

Now  this  corporation  was  not  dissolved  (in  1763)  by  any 
of  these  three  ways. 

1st.  Not  by  forfeiture.  The  usurpation  of  individuals 
can  not  dissolve  the  body. 

2dly.  Not  by  surrender.    The  only  colour  of  pretence  r     i  ggc   -i 
tot  that,  is  a  recital  in  the  charter  of  3  Geo.  3.     **  That  it  L  -^ 

"  has  been  represented  to  the  crown,  that  the  said  cor- 
"  poration  is  now  dissolved,  or  at  least  incapable  of 
**  enjoying  and  exercising  their  said  liberties  and  fran- 
"  chises." 

3dly.  Nor  by  the  natural  death  of  a// the  members :  for 
the  special  case  only  finds  **  that  the  ousted  mayor  and 
**  aldermen  were  dead."*  But  the  rest  of  the  corporation 
(the  burgesses,  &c.)  were  not  dead  in  1763. 

Then,  though  this  new  charter  gives  a  mayor,  alder- 
.meo^QSiustaDts^aud  common  couocil,  to  the  two  former 
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1766.      integral  parts,  the  mayor  and  commonalty;  yet  it  is    no 
MAYOR  &c.  ^^^^  ^^^^  ^^^  charter  of  15  C.  2,  had  done :  for  that  char- 
ofcoLCHES^^®''  gave  those  very  two  new  integral  parts,  to  the  then 
TEK       burgesses.    And  this  new  charter  shall  not  take  away  the 
^^  rights  of  the  o/rf  corporation.     All  the  court  held  the  old 

SEABER.    P^^^^  ^^  remain  in  Raym.  439,  Haddock's  case — ••   For 
••  the  charter  does  not  merge  or  extinguish  any  of  the 
"  ancient  privileges ;  but  the  corporation  may  use  tbem 
•  V.  1  Ventr.  "  as  before.*     If  it  should  be  otherwise,  it  would  be  very 
956.  S.  C.       **  misch'^vous  to  most  of  the  corporations  in  Engkma, 
accord.  «  ^ho  have  taken  new  charters,  but  were  ancient  cor- 

"  porations  before."  And  in  the  case  in  3  Lev.  238,  of 
the  Mayor^  aldermen^  and  burgesses  of  Scarborough  versus 
Butler^  which  was  an  action  brought  by  the  corporation 
by  this  their  new  name,  for  a  debt  which  had  originally 
become  due  to  the  old  corporation  by  the  naiue  of  bailiff; 
&c.  and  judgment  was  given  for  the  plaintiffs:  and  at  the 
end  of  the  case,  it  is  said  that"  no  donbt  was  made  of 
**  the  debt  due  to  the  firnt  corporation  remaining  due 
**  to  the  new,  ajier  the  names  clianged  by  the  letters 
••  patent. 

Consequently,  this  bond  is  good ;  and  the  action  upon 
it,  maintainable. 

But  even  supposing  the  corporation  tohave  been  dissolv- 
ed—Lflwrf*  would  indeed  revert  to  the  grawfar:  (1  Ro, 
Abr.  8 1 6.  title  Eschtte,  letter  A.  pi.  2,  3.)  But  goodh  nd 
chattels  would  go  to  the  crown.  And  the  crown  have 
granted  them,  by  the  new  charter,  in  as  full  and  ample  a 
manner  as  words  can  express. 

Mr.  Dunning^  contra^  for  the  defendant. 
'  This  is  a  new  corporation  totally  distinct  from  the  old 
one. 
[  1869  ]  This  bond  is  a  chose  in  action :  and  therefore,  though 
I  were  to  admit  that  it  was  granted  to  them  by  the  crown 
by  the  new  charter,  as  a  chattel  devolved  upon  it  by  a 
former  dissolution,  yet  the  new  corporation  could  not 
bring  the  action  in  their  own  names.  But  they  have  not 
recited  any  such  grant.  They  have  declared  upon  this 
bond,  as  a  bond  given  to  the  present  plaintiffs. 

The  questioh  is,  whether  the  corporation  to  whom  this 
bond  was  given  does  still  exist. 

I  do  not  say  that  the  corporation  was  dissolved  by 
either  forfeiture  or  the  natural  death  of  all  the  members; 
Dor  do  I  say  that  the  acceptance  of  a  new  charter  amounts 
to  a  surrender  of  former  rights  compatible  with  the  new 
grant 

But  I  say  that  it  was  dissolved  by  being  rendered  inca* 
pable  of  exercising  any  of  its  functions. 

The  facts  stated  in  the  case  shew  that  the  bond  was 
given  to  a  corporation  consisting  of  a  mayor,  aldermen  and 
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commonalty.*     Now  one  (at  least)  of  these  integral  vital      1^66. 
parts    being  extinct^  the  body    is    dead.    And  this  cor-  mayor  &c. 
poration  could  not,  by  any  power  of  its  own,  be  re-ani-     ofcoc- 

The  mayor  is  to  be  chosen  out  of  the  aldermen ;  and  ^ 

as  there  remained  neither  mayor  nor  aldermen,   two    in-    ggABER. 
tegral  parts  were  irrecoverably  gone;  and    the  remaining  •  Tbewordi 
common  burgesses  (if  any  such  did  in  fact  remain)  could  of  the  bond 
not  create  either  an  alderman  or  a   mayor,  under  their —*' l»ound 
former  constitution.  ""*<^  ^*»«  . 

This  therefore  is,  in  point  of  law^  a  dissolution;  and  SimnioniiliT 
as  m^ch  so  an  Mall  the  corporators  were  actually  dead,     of  ihe  bo- 

And  this  was  the  state  of  the  corporation  for  above  rooi^h  of  Col- 
twenty  years.    Whereupon  the  crown,  in  1763,  created  a  chctter  in  the 
wa>  corporation.  B^^x^"^  rSe« 

And  the  crown  could  grant  no  more- rights  than  they  6  Vio.sss. 
had.  pL  25.] 

Sir  Fletcher  Norton,  in  reply — 

This  is  not  a  case  of  the  death  of  every  natural  mem- 
ber: many  of  them  are  still  living.  The  old  root  there- 
fore remains.  And  I  say,  the  corporation  is  not  dissolved  ; 
though  some  of  the  limbs  are  irrecoverably  lopt  off:  and 
I  say  too,  that  the  mayor  and  aldermen  are  tM  vital  parts, 
but  only  like  limbs  to  the  natural  body.  / 

If  it  were  so,  "  that  the  loss  of  a  limb  would  be  fatal  p ,  igyQ   "| 
"  to  the  corporate  body,"  every  corporation  which,  be-  *-  -' 

fore  11  G.  1.   had  slipt  the  annual  election  of  a  mayor, 
would  have  become  irrecoverably  dead  and  dissolved. 

These  limbs  are  not  vital  parts,  as  to  this  matter.  The 
other  members  remain  intiiled  to  their  estates  and 
rights:  and  they  btill  proceeded  to  elect  memberis  to  par- 
liament. The  cotistittttion  was  left :  that  was  not  dissolved. 
And  the  new  charter  put  it  into  action  again. 

The  new  and  the  old  corporation  have  the  *  same  name:  •  f^iie  new 
therefore  this  makes  no  difference  in  the  action,  nor  in  charter  in- 
the  declaration.  They  have  declared  rightly  and  proper-  corporate* 
ly  :  and  could  not  have  declared  otherwise.  "  the  free  bur- 

gesses  by  Ihe 
name  of  '*  the 
**  major  and  commonaltj  of  the  borough  of  Colchcfter  in  the  county  of  Essex/* 

Lord  Mansfield — Many  corporations  for  want 
of  legal  magistrates  have  lost  their  activity,  and  obtained 
new  charters.  Maidstone,  Radnor,  Carmarthen,  and 
many  more  are  in  the  same  case  with  Colchester.  And 
yet  it  has  never  been  disputed,  but  that  the  new  charters 
revive  and  give  activity  to  the  old  corporation ;  except, 
peiliaps,  in  that  case  in  Levinz,  where  the  corporation 
bad  a  new  name;  and  even  there,  the  court  made  no 
doubt.t  Where  the  question  has  arisen  upon  any  re-  t  y.  antt, 
markable   metamorphoses,   it  has   always   been  deter^  p.  18S8. 
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1766.      mined  "  that  they  remain  the    same,  as    to    debts  and 

MAYOR,&c."  rights^ 

of  COL-         I'  "ow  comes    on,  as  a  question,  "  whether  the  old 

CHESTER    "  corporation  exists  after  this  judgment  of  ouster  again&t 

V.  "  the  mayor  and  all  the  aldermen,  and  the  new  charter." 

SEABBR.     And  it  is  argued,  "  that  this  new  corporation  is  totally 

[2  Duni.5S4.]  "  distinct  from  the  old  one." 

But  there  is  no  authority,  [c)  no  dictum  for  it :  and 
the  consequences  are  obvious,  and  would  be  most  incon- 
venient. 
[9Dam.94l.]  '  Without  an  eipreM  authority,  so  strong  as  not  to  be 
gotten  over,  we  ought  not  to  determine  a  case  so  mucb 
against  reason^  as  that  the  parliament  should  be  obliged 
to  interfere  to  set  it  right. 

The  corporation  is  tiot  dissolved  by  the  judgments  of 
ouster  and  subsequent  deaths  of  the  mayor  and  alder- 
men ;  though    they  are  without  their  magistracy :  tbeir 
[Qn.  6  Tin.     constitution  is  not  destroyed  and  gone.  Their  former  rights 
98S.pl.  «5.]    remain.     Would  not  a  freeman  of  Colchester  still  conti- 
L    1^71   J  nue  to  have  a  right  to  common  ?  or  to  vote  for  members 
to  parliament  f 

8o  it  stands    upon   general  reason.    And   Sit  James 
Smith's  case  in  1  Show.  274.  and  in  4  Mod.  52.  is  in  point. 


(c)  There  are  many  authorities  or  at  least  dicta  of 
judges,  that  before  the  statute  11  G.  1.  if  a  corporation 
lapsed  the  time  appointed  by  the  charter  for  chousing  the 
mayor  or  other  head  officer,  the  corporation  was  dis- 
solved, unless  there  was  a  provision  in  the  charter  for 
the  old  mayor  to  hold  over.  10  Modi  346.  8  Mod.  36,1'29. 
And  the  preamble  of  the  statute  11  G.  1.  c.  4.  as  well 
as  the  enacting  part  theteof  seems  foi^nded  on  that  sup* 
position,  and  applies  a  remedy  to  that  mischief,  and 
Lord  Uardtcicke  in  Cases  temp.  Hardw.  17S.  was  of  that 
opinion ;  and  so  was  Page  J.  lb.  179.  and  R^der  Ch.  J. 
in  Sayers  Hep.  213.  must  have  been  clearly  of  the  satae 
opinion ;  for  he  held  if  the  electors  of  the  mayor  are  re- 
duced below  a  suilicient  number  for  choosing  a  mayor, 
that  the  corporation  T^ould  be  dissolved  even  since  tlie 
statute ;  and  as  to  any  objection  against  these  opinions 
that  if  the  law  was  so,  then  ever)*  corporation  would  be 
dissolved  by  the  death  or  removal  of  the  majror,  the 
answer  is,  that  in  .spch  a  case  the  corporation  would 
have  a  power  as  an  incident  ^o  their  being,  to  choose  a 
new  mayor,  even  though  no  provision  was  made  for  it 
by  the  charter.  8'  Mod.  1%).  And  if  the  charter  gives 
a  power  on  death  or  removal  of  an  officer  to  elect  an- 
other witbin  eight  daVs,  yet  they  may  elect  one  at  any 
other  time.    IRoU.Jbr.bl^^bU. 
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«  that  the  corporation  is  not  dissolved  by  the  judgment.**      I766. 
NolwithsUtiding  this  judgment  of  ouster,  a  rigfit  >»ay  ,^j^YOft,&c. 
remain,  so  (is  to  be  capable   of  being  again  raised  and     ^j  ^^^^  * 
revived.    The  corporation  cannot  act  without  legal  ma-    chestea 
gistrates:  but  their  rights  n\siy  berewfd,  and  put  in  ae*         y^ 
^io/4 again,  by  a  new  cuarter  from  the  crown,  giving  them    gEABBR. 
legal  magistrates. 

I  am  clear,  upon  principles  of  law,  that  the  c>ld  corpo- 
ration was  fiot  absolutely  dissolved  and  annihilated, 
though  they  had  lost  their  magis^trates;  and  that  by 
virtue  of  the  new  charter  they  are  so  revived  as  to  be 
entitled  to  the  credits,  and  liable  to  the  debts  of  the  old  cor- 
poration, {d) 

Where  there  is  a  judgment  against  the  corporation 
itself,  the  cases  would  be  of  a  different  consideration. 

Mr.  Justice  Wilmot  concurred — Wherever  a 
corporation  accepts  a  new  charter,  it  remains,  to  every 
intent  and  purpose,  as  it  did  before,  though  the  name  be 
altered.  Hadduclcs  case  in  Sir  T.  Raym.  439.  is  in  pointy 
on  this  head. 

The  case  of  the  corporation  of  Scarborough  in  3  Letiin, 
S38,  is  also  very  strong  upon  a  new  charter.  I'here 
the  action  was  brought  by  the  corporation  by  the  fiew 
name.  And  the  book  says  "  there  was  no  doubt  made 
••  of  it." 

Then,  the  law  being  clear,  *'  that  a  tiew  charter  does 
**  not  destroy  the  right  of  the  old  corporation,**  the  ques* 
tion  is  **  whether  this  corporation  was  dissolved  by  the 
**  judgment  of  ouster  against  individuals,'* 

Clearly,  it  is  not.  The  difference  is  between  a  judg- 
ment against  the  corporation  itself,  (for  that  may  be  a 
forfeiture,)  and  a  judgment  ofoUster  against  individuals. 
God  forbid  that  the  rights  of  the  innocent  (e)  should  be 
lost  and  destroyed  by  the  offence  of  individuals  ! 


{d)  Lord  Mansfield  did  not  say  in  this  case  that  the 
corporatipjn.  could  act,  or  that  it  was  not  dissolved  to 
some  purposes,  hut  only  that  the  king  might  renovate 
it,  aaid  when  renovated  all  the  former  risthts  would  re- 
vive and  attach  ou  the  new  corporation.  Per  lA*  Kenyon 
\\\3Durf.'Ui. 

\e)  The  rightful  members  of  the  corporation  might  by 
legal  proceedings  have  prevented  the  t:orporation*8  fall- 
ing into  the  srate  it  was  in,  and  therefore  if  t)iey  were 
to  suffer,  it  would  be  owing  to  their  own  fault,  in  not 
pursuing  proper  tneasur;.'S  for  removing  the  persons 
who  got  illegally  into-  the  corporation,  and  getting  others 
legally  elected  ^  and  there  is  no  right  Which  may  not  be 

Voi..  IIL  P  p 
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1766.         Before  the  act  of  11  G.  I,  c.  4,  (which  took  its  r{« 

AYOR9&( 
of  COL- 


MAYOR  &c  ^^^^  *  ^^^  of  the  corporatiop   of  Banbury,)  the  corpo- 
•/.    ration  that  had  slipt  the  time  of  election  of  their  chief 


officer  could  not  proceed  by  their  own  nowfer:  but  tiie 
^   Aing  might  have  ^uei  them   the  power,  ny  rerirJwj  uud 
^\         reanimating  l\^m.     The  corporation   only  lay  dormunt 
fiA9£a.     ^j^j  quiescent,  till  revived  and  restored  to  their  activity. 

And  here  the  crown  have  resfofed  luid  revived  all  the 
rights  and  privileges  of  this  corporation. 

The   consequencesr  if  it  were  otherwise,  would    he 
fatal :  I  mean,  if  the  rights  of  common^  of  election  to  jnir- 
liament^tLnd  other  rights  of  500.  innocent  persons  were  to 
lie  at  the  mercy  of  some  of  the  members  only. 
.  Therefore  judgment  must  be  for  the  plaintiffs. 

Mr.  Justice  Yates  concurred,  **  that  the  corpo- 

**  ratign  could  not  be  dissolved^  by  a  judgment  against 

"  individuals.^' 

•  V  4Mod5s      "^  distinction  was  made,  in  Sir  Jiirwes  SmitVs  case,* 

and  1  Shower  l^l^ween  a  judgment  against  the  corporation  itself,  and  a 

378  to  381.  'Judgment  against  particular  members  of  it. 

Colchester  is  a  borough  by  prescription :  and  they  are 
afterwards^  incorporated  by  such  and  such  names,  &c. 
and  the  officers  given  to  them.  But  the  renoxnl  of  that 
facers  cannot  extinguish  their  rigiits:  nd  more  can  the 
change  of  their  name;  as  it  is  laid  down  in  Lultrefi 
case,  4  Co.  S7.  b.  expressly. 

As  to  the  debt  now  demanded — The  Scarborough  case 
in  3  Lev,  237,236.  is  very  applicable.  There,  the  name 
in  which  the  action  was  brought  was  the  new  trame. 

In  1  Lutw,  608.  Kniglu  et  ux  v.  Coiporation  oj  tVeffs^ 
\?here .the  corporation  were  sued  by  their  uld  name,  the 
objection  .wM  made  to  i\i<,  name  only  ;  none  at  ail,  to  the 
action. 

As  to  the  retaining  rights  of  common  and  other  rights 
,.— He  mentioned  the  case  of  Mdhr  v.  Sp'tUemun,  ii> 
1  Sound.  343,  where  it  was  agreed  '*  that  a  corporation, 
**.  by  the  change  or  alteration  of  the  name  of  the  corpo* 
*•  ration,  does  not  lose  their  franchises.*" 

Old  rights  must  remain;  it  would  ue  very  unreasonable,- 
if  it  should  be  otherwise. 

Mr.  Justice  Astox  declared  his  concurrence; 
and  that  be  founded  it  upon  4  Co.  87.  Luf tret's  case,  und 
^Haddock's  case,  in  I  Fent.Sbb,  and  Rnyiunnd,  \W, 
r  1373  1  Astothe  statuteof  11  Cm.  1.  c.  4.—  I  iie  intent  ofit  was 
not  to  consider  Kucii  corporations  as  dissolved,  and  toi^raut 
them»0»  po^rers,  or,  as  it  were,  ntv  €haj-ters,ns  boilies 

lost  by  the  offence  of  others  and  tjc  aaiuiesieuce  of 
those  who  are  injured  by  it. 


CUB6T£R 

V. 
9i:ABER. 
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dissolved;  but  to  revive  their  activity,  and  to  put  them      }J66. 
Qgain  in  motion.  mayoh  &c 

Though  a  new  charter  should  grant  new  rights,  or  a  new  of  col-  * 
flame,  yet  the  acceptance  of  it  does  not  destroy  the  former 
right8,  privileges  or  franchises  of  the  corporation :  but  the 
corporation  nmy  use  and  etijoy  them,  as  thev  did  before. 
l*his  is  expressly  laid  down  in4tCo.  d&  Lii//re/*s  case, 
and  in  Haddock* s  case,  Raym.  439. 

It  has  formerly  been  doubted,  •*  in  vhich  of  the  names 
v'*  \\\t  action  should  be   brought:'*  but  of  late,  the  new 
iinnie  has  been  thought  the  most  proper  to  be  used. 

He  viras  therefore  of  opinion  with  Lovd  Mansfield  and 
the  rest  of  the  court,  that  in  the  present  case,  the  corpo- 
ration was  no/  dissolved;  and  that  the  judgment  ought  to 
be  for  the  plaintiff's. 

Mr.  Justice  Wilmot— In  those  caste  of  non- 
elections  upon  the  fixed  day,  before  11  G.  1.  c.  4,  the 
corporation  having  slipt  their  day  or  time  of  election,  the 
nomination  remaineJ.iu  the  crown:  so  that  that  was  just 
the  same  case  then,  as  this  is  now. 

Rule — (by  the  unanimous  opinion  of  the  court)  that 
tbepo8T£A  be  delivered  to  the  plaimtifis. 

CHAVEreritM  Peter  Calmel,  Esq.  Monday   sjti 

STR  Fletcher  Norton  shewed  cause  against  a  prohibition  :J^JJ!'"'  *?*'?• 
to  the  consistorial  court  of  the  bishop  of  Exeter,  to  g|UJj^  "•  ■* 
stay  their  proceeding  in  a  cause  .instituted  tbere,  for  sub* 
duction  of  tithes.    . 

'I'he  short  of  ttie  case  was  (as  it  appeared  to  the  court) 
tliat  Caltnrl,  i\\e  impropriator,  had  employed  one  Finnic 
more  as  his  agent,  to  collect  and  compound  ibr  tithes.  The 
plaihtitf  in  prohibition  (Chave,  the  occupier,)  had  agreed 
[by  parol]  with  Finnimore,  after  the  corn  was  cut  and 
ready  to  be  housed,  for  51.  Whereupon  he  housed  his 
whole  crop,  without  setting  out  the  tithes.  ChuveU  agree- 
u.rnt  with  /' hi ftimnre  v/n^  only  by  parol.  The  impropriator 
)ilieU(-din  theecclesiusiticul  court  against  Cfiavc,  for  not 
sc'tliugout  his  tithes.     The  dereudaut,bril6vv,|C^a/e,the  * 

occupif-r)  lendernl  the  oL^and  otteied  a  plea  "  that  he 
••  liad  lunlmsed  the  tithes,  for  five  pouadsi."    TJje  eccle-  r    .  p^     -1 
siasticiil  court  ryVc/ecf  this  plea,   .'   '-.        -    \-^  ^^  L    *°'*  J 

Air.  Thurlow\iin\  Mr.  /Ju'//i</i«^.wef^*focthe  Vule* 
The  only  queation  was  *Vwhfither,tni^^".was  matter  of 
**  Offpcul,  i>ro( pro/tibitiott"  ^         •  V  v J  ,  t-l 

The  court  were  unanimous  in  tlie  tatfer  opi- 
nion. And  they  founded  it  upon  this  rejection  of  the  plea 
btMUg  a  gratan^enirreparabile^;  4iDd  ftpoojui  apprehet>«ioa. 
*'  ttiut  tUe  ecclesiastical  court  mu^;bfi¥A.gi^OHudedltheir 

Pp  2  ^         ^ ^^^^ 
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1766.      "  rejection   upon  a  supposed    difference  between  their 

-  CHAVfi      "  ^^^  and  o«r«;"  that  is  to  say,  they  took  it  for  panted, 

^^  that  the  ecclesiastical  court  were  cf  opinion,  agreeable  to 

CALHSL.  what  is  laid  down  by  their  favourite  writer,  Gibson  (who 
+  Noy,  19.  *  takes  it  from  a  note  in  Noy  19.  t  ("  That  an  agreement 
Spencer'f  "  with  the /7^f;t<  of  a  proprietorof  tithes  will  not  bind  the 
caje.vid  ««  proprietor:*'  whereas,  by  our  law,  and  in  common 
^cntrif  48*  gepge  and  common  just  ice,  a  compo!»ition  by  the  occupier 
rFor^thera  u  w^h  the  agent  of  the  proprietor  c(ot'5  bind  and  otigkt  to 
BO  such  ihingr  bind'  his  principal. 

nor  »ny  things  ^Indeed/vhere  the  ecclesiastical  court  have  jurisdiction, 
like  it  either  and  proceed  therein  according  to  their  law,,wliere  it  docs 
srvero,'48.i'''*''^"'^^'^^^"^  ^^^9  the  rejection  of  a  plea  would  be 
)^*Sanie  prin-  matter  of  apf«a/. 

ciple,  Csrth.       But  where  the  ecclesiastical  law  differs  from  the  cora« 
p^^hwo  MA  ™^"  l*^»  ^"^^  the  ecclesiastical  court  would  Ttx\w\te greater 
^^mi^tlAf^^f,^^^^  ^^^  defendant  below,  than  the  common  law 
^  requires ;  or  would  esteem  an  agreement  not  to  bind  the 

impropriator,  wfaicbat  common  law  Kould  bind  him  ; 
vtherean  appealcould.be  of  no  strvlce  to  the  defendant  in 
the  ecclesiastical  court;  because  the  superior  ecclesias- 
tical court  would  equally  adhere  to  their  own  law,  as  the 
inferior  ecclesiastical  court  had  done ;  and .  would  deter- 
,  mine  alike,  as  being  guided  by  the  same  principle  of  deter- 
mination. 

Therefore,  as  the  judges  of  this  court  supposed  that 
in  the  present  case  the  judge  of  the  consistory  court  reject- 
ed the  plea,  because  he  thought  the  agreement  with  th^ 
agent  «o<  binding  upon  Mr.  Calmel  the  principal,  which 
at  common  law  did  bind  him,  tliey  held  this  to  be  matter 
ofprohibition^  and  not  of  appeal. 

And  though  it  had  been  observed  *'  that  tithes  lie  in 
**  grants*  yet  they  had  no -doubt  that  the  occupier  might, 

-  r   187^  1  "^^^^  fiuflBcient  propriety,  be  said  to  have  pubcuased 
*"  these  tithes,  notwithstanding  the  coTitract^  was  only  by 

PAROL*  For,  whatever  might  have  been  objected  to  its 
not  beiiigby  deed,  j/'this corn  had  been  standing;  or  jf  it 
had  been  a  sale  by  the  proprietor  of  the  tithes  to  a  third 
person  ;  yet  the  present  case  is  by  no  means  liable  to  such 
'  an  objection :  for  the  corn  was  here  severtd  fcom  the 
l^round,  and  ready  to  be  housed;  and  it  was  not  a  sale 
of  the  tithes  by  the  proprietor  to  a  sh anger,  btit  a  toinpo^ 
sition  between  the  proprietor  and  occupier,  pro  hoc  vice 
ionium. 

RULF.  for  FBOHtBiTjoN  made  absolute. 
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1766. 
DB.BETTEswoRTHrcrsfff  HuguParebr  Bell,  Esq. 

"M/TR.  Serjeant  Whitaher  had  moved  to  set  aside  ?l  habeas  Hab.corp. "  to 
•^'-■-  corpus  cum  causa^  ad  faciendum  tt  recipiendum^  &c.^®.  "f*   '*• 
.directaltotbe  gaoler  of  ^i7«6ujy,   returnable  before  ^A^^^aJicf,^ 
chief  Justice^  immediate  mediitely  be. 

His  l«t  objection   was  that  sucb  a  writ  can  not  be  fore  a  judge, 
made  returnable  immediati^  nor  before  the  chief  justice: 
for  by  a  rule  made  in  1664,*  No  nab('a$  corpus  udfaden'  •  There  i§ 
dum  et  recipieifdamj  6;c.  can  be  returnable  but  in  court,  and  !JI\j.  *i'"'* 
at  a  day  in  term ;  except  in  London  and  Middlesex.  lo^VM 

•cctioa  7. 
'*  That  %htiheiit  eorput  enm  eausa  nd  saiitfaetendum  et  rectpiemdum  directed  to  any 
'« iherifr  other  than  London  or    Middleiex    not  to   be  returaabie  immedigte  or 
*'  in  the  vacatUin  time,  hut  at  a  day  certain  in  court,  in  the  termi  unlen  li  be  to 
"  deliver  over  to  priiton,  in  discharge  of  h»  bail/' 

2d  objection.    It  is  contrary  to  the  statute  of  4,  5W. 
A  A/,  c.  21,  "  for  delivering  declarations  to  prisoners:"  t  ^'^'''■•ct 
For  they  have  already  declared  against  biui  in  custodj/  o/i%e«*aife  to 
the  sheriff  of  Bucks,  dccfare 

^\\  FleUher  Norton  now  shewed  Cj^use.  againftpriwD- 

1  St.  This  writ  issued  i«  term  :  it  is  tested  the  11th  ot  «■  ^^^^f 
February :  and  it  is  and  ought  to  be  reuirnable  immediati;  ujP*^^/. 
which  only  means  within  due  and  convenient  time.  cu^tod?  of 

2dly.  By  4, 5  fF.  4r  M.  c.  21,  the  plaintii!  may  declare  whaiiberHTor 
against  a  person  in  custody  of  the  sheriff:  and  we  have  other  penoo^ 
done  so.    JBut  it  does  not  follow,  that  we  can  not  after- *^'  ***•.  ,, 
wards  remove  him.  pnsoncrif. 

That  act  was  made  in  ease  and  for  the  benefit  oiplaintiffs  s 
and  so  the  preamble  expressly  declares,  it  only  permits 
the  plaintiff  to  charge  the  defendant  in  custody  of  the 
sheriiT:  it  does  not  liinder  from  removing  hxm  afterwards,  f    I876  1 

This  is  a  mere  matter  of  practice :  and  the  practice  is 
agreeable  to  what  is  here  done. 

Mr.  Serjeant  fVhitaker^  in  reply— 1st.  As  to  being  tested 
within  the  term;— It  is  necessary  that  ever^  writ  should 
be  so*  But  it  was  not  ddipered  till  the  3d  of  March.  :  It 
must  ber^i/rna/i/eat  a  day  u^ttrm, 

2dly.  -^fter  charging  him  with  a  declaration  in  custody' 
of  the  sheriffof  Bucks,  they  can  not  remove  him  by  habeas 
corpuu  till  after  judgment. 

Mr.  Justice  W I L MOT — Tl^ere  is  no  foundation 
for  settintf.  this  writ  aside.  It  is  tested  in  term :  which  it 
ought  k)  be. 

'Ihe  rule  is  an  old  rule  made  in  1654 ;  'and  seems  to 
have  gone  in  desurtudinem.  It  was  made  long  before  the 
act  of  4,  5  If.  ^  M.  And  that  actonly  gives  the  plaintiff 
leavt:  to  declare  against  him  in  custody  of  tne  sheriff:  it 
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1766,  ^^^  "^^  take  away  tlie  plaintiff's  common  law  right  "  to 
BETTE8-  **  r^Qiovehim."  Heha.Aa  prior  right  to  it:  and  the  act 
WORTH     l^^vcs  ^i^t  3^  it  fomid  him»  iu  /A<z/ respect. 

Y.  Mr.  Justice  Yateb  concurred. 

BELi*  '^^^  rule  made  in  IGj4  does  not  apply,  since  the  statute 

o{A,5fV.  if  M.  which  takes  away  the  reason  of  it.     It^ 
does  not  stand  in  the  way  of  this  habeas  corpus^  now.  Aiki 
even  under  that  rule,  there  is  an  exception  where  it  is  to 
deliver  over  to  prison  in  discharge  of  baH. 

2dly.  The  plaintiff  has  a  right  to  change  the  custody 
of  the. defendant  into  that ctf  the  proper  officer  of  this 
court 
I  am  of  opinion  it  is  right. 

Mr.  Justice  Aston  concurred. 
1st  The  old  rule  seems  to  have  tieen  totally  disused. 
^dly.  That  act  of  4.  fV.  S^  M.  leaves  the  plaintiff  as 
it  found  him.  He  is  not  precluded,  by  having  charged 
him  with  a  declnratioiiy  in  ^custody  of  the  sheriffs  from 
afterwards  removing  him  into  the  custody  of  the  ol&cer 
of  Mm  court. 

I     1877   3  •P*^''  Cur-- 

Motion  desied  ;  and  the  de- 
fendant comivitted  to  the  cus- 
tody of  the  marsihal. 

Satorday.fCth  Rex  versus  Inhabitants  of  Ingleton. 

.April  1766. 

See  this  case  abridged^  in  the  table ;  and  at  large  in  the 
quarto-editiou  of  my  Settlemcmt-cases.  No.  179« 
Pa.  660. 

ilonclay,  98th         ^^^  versus  The  Rector  of  St.  Annr's  (Soho.) 
April  1 766.     ^jj^  Fletcher  Norton,^  on  behalf  of  Dr-  JacksoPf,  shewed 
arectorioap-         cause  against  «  mandamus  prayed   to  be  directed   to 
pointapirish  therector  of  St.  ^//iie*5  within  the  liberty  of  fVestminsier^ 
clerk.  requiring  him  to  nominate  and  appoint  a  parish^dtrk  ior 

*  A  private     the satd  parish,  according  to  the  form  of  a  *  statute  in 
act  of  par-      Buch  case  made  and    provided;  in  the  room  of 
lament,  icmp.  py„yo^  deceased, 
*''  *'  He  said/  Dr.  Jackson  had  been  already  nominated  and 

appointed  by  the  rector,  ^Dt.  Samuel  Squire^  Bishpp  of  Sl 
JJavid^s.)  , 

Mr.  Serjeant  G/y/tif,  contra^  objected  that  Dr>  Jackson 
was  nominated  by  the  iiECTon^onfy:  whereas  by  the  act 
of  parliament,  iheconseni  of  the  vestry 's  necessary  to  coa« 
^  firm  the  rector's  nomination  or  appointment ;  which  con- 

sent and  approbation  of  the  parish  has  not  been  giien* 
*  Therefore  it  is  no  ekition^  or  effectual  nomiuatioDj  or 
regular  appointment  of  Dr.  Jacksotu 
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The  fact  appeared  to  bie  thus— Xoiice  was  given  to  the  1766. 
parish,  •*  to  meet  on  the  5th  of  December,  10  receive  the  rei;* 
'*  rector's  Bominatic)i>/*     The  clause  in  the  act  wjis  read  y^ 

at  that  meeting;  which  clause  inipowers  the  rector  to  gx.  anne's 
Dominale.    Then  his  nomination  (under  hand  and  seal)       soho. 
was  read.  Eighty-nine  of  the  principal  inhabitants  signed 
their  approbation.     None  dissented^  expressly:  but  some 
of  the  paris-iioners  rfe/wtf wc/ei  a  poll,  on  behatf  of  one  Mr. 
MooKB.    The  churchwardens  refused  to  take  any  poll;  f    1878  1 
alledging  that  there  was  no  election,  and  therefore  could  "^ 

be  no  poll  for  him  as  a  candidate. 

The  Court  held  this  to  be  no  dissext  to  the 
rectors  nomination  of  fir,  Jackson  It  was  an  attempt 
to  put  up  another  for  election;  supposing  *^  that  they  had 
••  a  right  to  elect;"  which,  in  fact,  ih^ykadnoL  This 
was  a  mistake  :  and  this  demand  of  a  poll  was  all  nugatory 
and  void.  It  was  no  dissent  to  the  Domination  of  Dr. 
Jackson.  If  a  poll  had  been  taken,  it  does  4iot  appear  that 
Dr»  Jackson  i  nomlmiiion  TTould  have  been  dissented  to.  If 
the  majority  were  really  dissentient,  they  should  have 
DECL  A  KRD  l\ie\r disscnt.  But  what  was  here  done,  was  all 
lost  and  thrown  away :  it  had  no  more  eiTect^than  if  they 
had  gone  away  without  givingeither  assent  or  dissent. 

Therefore  there  is  i.T  the  present  case  no  right  that  is 
worth  tryinii: :  and  consequently,  it  would  answer  no  pur- 
pose '*  to  put  the  parish  to  any  "further  charges.'* 

Let  the  rule  be  oischarged. 

PoSTLKTHWAiTE  versus  Parkes.  Tn««ilaT, 99th 

April  1766. 
inpilIS  waa  an  action  of  trespass  viet  armis  for.  an  assault  Action  for    , 

•*■    uf)on  the  plaintifl's  dmir /iter, and  getting   her  with  f'etlating  a 
child:  and  the  declaration    concluded  with  a  per  oi/orf  *'""?'***•'.  PC' 
servttium  anum.         '  '  ami^it  daei 

It  was  tried  before  Mr.  Justice  Bathurst ;  and  a  verdict  „„|  \\^^  jf  ,j,e 

was  given  for  theplaintitt'on  the  second  count,  and  40s.  he  in  iheter* 
damages.  viccofftno- 

A  special  cise  was  stated,  to  this  effect— The  plaintiff's^***'*  . 
daughter,  beir»4]j  twenty-three  years  of  age,  hireii  herself  l^*®*'J|"'"' 
to  one  Sanl,  as  a  servant  ;  and  went  to  liv^  with  Satd  her  g^J*  s  Durn' 
master,  and  served  him  some  time.     During  her  service,  esslsEatt. 
she  was  protten  with  chihl,  by  the  defendant ;  and  be-  46] 
coming  big  with  child,  and  unable  thereby  to  perform  her 
scivice  as  she  was  used  an<l  ought   to  do,  she  was  dis- 
charged by  Siiw/ her  master,  who  paid  her  Wr  wages  in 
proportM>n  to  the  service  she  had  already  done  him  ;  and 
the  plahitiff  ber  father  received  her,  when  nb  one  else 
would,:  und    lod8:ed    and  boarded    her    in  his   house, 
she  was    there    delivtred  of  a"  male    bastard  child,  in 
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1766.      Ihvembir  foWomng :  and  the  plaintiff  her  lather  main- 
F08TLE-    tained  her  in  her  lying-in.  at  his  own  expence. 
TMWAiTE       The  question  which  arose  at  the  trial/ and  which  wa$ 
V.  reserved  for  the  opinion  of  thii*  court  is,  "  whether  the 

PARKES.    *'  plaintiff  can  maintain  this  aetion."  (a) 
^  Mr.  Davenport,  for  the  plaintiff,  endeavoured  to  shew 

L    1879  ]  that  he  coii/rf. 

The  first  question  is  "  whether  the  father  and  daugh- 
*'  tcr  can  be  considered  as  master  and  servant.^* 

Second  question  *'  whether  her  age  makes  any  differ- 
**  ence  in  the  case ;"  as  she  was  upwards  of  IwetUy-one; 
viz.  twenty-three  years  of  age. 

First — The  aotion  is  maintainable  by  the  father. 
upon  the  foot  of  being  her  master ;  as  he  has  alledgej 
•*  per  quod  servitium  amisit.'*  He  agreed  that  no  action 
would  lie»  but  by  reason  of  the  loss  of  her  service.  So 
are  the  cases  in  1  Bulstr.  373.  2  Lutw.  1497.  1  Ro.  Rep. 
393, 394.  Cro.  Rliz.  7(>9,  770.  Batham  v.  Dennis.  Sir 
T.  Raym,  259,  Hunt  v.  IVotton,  31  C.  2.  in  Scacc\  Style 
398.  Norton  and  Jason:  which  is  cited  in  Rat/mond  260. 
and  was  an  action  for  breaking  and  entering  the  plaintifi* 


{a)  There  are  two  different  kind:,  of  action  that  may  be 
brought  in  these  sort  of  cases,  viz.  Ist.  An  action  of 
trespasses  et  armis  for  breaking  and  entering  the  plain- 
titles  house,  and  debauching  his  daughter,  in  which 
case*  the  action  is  a  general  action  of  trespass,  and 
therefore  ought  to  be  laid  viet  armh  :  and  the' entering; 
the  house  is  the  gist  of  the  action,  and  therefore  must 
be  proved ;  and  if  tliat  be  proved,  the  plaintitf  wijl 
be  entitled  to  a  verdict,  Vhctlicr  the  debauching  his 
daughter  be  piDved  or  not;  for  that,  in  this  case,  is 
only  matter  of  aggravation  to  induce  the  jury  to  give 
greater  damage;  or  2dly,  An  action  may  be  brought  for 
debauching  the  plaintiirs  daughter  without  more;  (lut 
then  it  must  not  be  a  general  action  of  trespass,  but  tres- 
pass on  the  case,  in  which  the  debauching  the  daughter 
is  necessary  to  be  proved  ;  for  without  it  in  this  action 
the  plaintiff  cannot  have  any  verdict,  and  in  strictnens 
the  plaintiff,  ought  to  prove  his  loss  of  service;  and  for- 
merely  some  evidence,  though  slight,  was  thought  neces- 
sary to  be  given  of  the  daughter's  doing  some  sort  of 
service,  but  afterwards  it  was  always  sullicient  to  prove 
that  she  liverf  with  her  father,  and  that  he  lost  herNiis* 
sistance,  or  was  at  some  expence  on  account  of  her 
lying-in;  ^nd  then  though  she  was  above  twenty-one, 
aud*^largc  damages  were  given,  yet  the  court  would 
not  set  aside  the  verdict;  and  less  strictness  is  requisite 
where  the  daughter  is  under  twcnty-one. 
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JasotCi  house,  and  assaultfng  his  daughter,  and  getting      1756. 
her  with  child  of  a   bastard,  per  quoa  servitiwn  amisii.    postle- 
JW/,  Ch,  J,  thought  that  the  father  might  have  an  action   ^ynwAiTB 
for  the  hsi  oflier  service  caused  by  this.*.    So  Bro.  Abr.         ^^ 
Title  Trespais^  pi.  44^,  and  Russell  v.  Come,  in  2  Lord    p^REKa. 
Ra^,  1032.  and  6  Mod.\27,  S.  C.  prove  that  it  is  neces-  ^ ', 
sary  to  say  "  |>er  quod  servitiam  umisii^^    But  per  Holt--  «  |,^|  j^  |,  j^ ' 
*'  No  action  lies  for  assaulting  and  getting  a  daughter  prettv  cafe, 
*'  With  child :  but  if  he  that  has  done  it,  enters  his  house,  Mid  lit  to  be 
*'  and  assauUs  bis  daughter  and  gets  her  with  child,  he  ![r^^^^' 
**  may  maintain   an  action  for  entering  his  house  and  y^^^^^^^ 
*'  assaulting  his  daus^hter  and  getting  her  with  child,  per  books:  aaJ 
**  quod  servitium  amnit**    It  may  be  added  as  aggrava*  we  will  adriat 
tion,  inter  alia  enormia.    And  1  Sid.  225,  Sippora  v.  Bos-  "Pw*  **•" 
je/,  shews,  in  what  cases  damages  may  be  given,  and 
evidence  allowed,  for  alia  enonnia* 

Saul,  the  nuuier,  here  sustained  no  damage :  for  he  dis« 
charged  her  as  soon  as  she  became  unserviceable  to  him; 
and  paid  her  her  wages  only  in  proportion  to  her  past 
service. 

The  father  may  justify  an  action  for  a  battery  brought 
against  him  by  one  who  was  assaulting  nis  child. 
1  Bacons  Abridgment,  155.  Letter  C.  A  father  has  an 
interest  in  all  his  children:  he  had  a  writ  quarejilium  et 
heredem  rapuit*  He  must  provide  for  them;  and  ought 
to  receive  comfort  from  them :  and  if  any  take  them  from 
him,  he  ought  to  have  a  remedy  for  the  injury.f  f  V.  Cro. 

Here,  a  daughter  goes  out  to  service,  within  three  miles  Sli^  ??<'• 
of  her  father's  houoe:  she  is  gotten  with  child,  dis^ 
charged,  and  returned  upon  her  father,  helpless  and  T  jggo  1 
unaUe,  in  that  condition,  to  maintain  herself.  He  is 
obliged  by  43  Eliz.  c.  2.  to  maintain  her;  and  did  so 
from  the  necessity  of  the  thing.  Therefore,  from  the 
consequential  damage,  an  action  is  maintainable  by  the 
father:  in  whose  house  she  resided;  and  where  she 
must,  in  this  case,  be  considered  as  a  servant. 

2d  Point — Her  being  twenty-three  years  of  age  makes 
no  diflference.  This  young  woman's  master  could  not 
brlngan  action  ag^nst  this  defendant:  no-body  but  the 
/fathar  could  sue.  And  the  damage  is  the  same  to  him 
whether  she  be  over  or  under  twenty-one. 

Reargued,  that  this  case  could  not  be  considered  upon 
the  foot  of  emancipation;  and  concluded  with  praying 
judgment  for  the  plaintiff. 

Mr.  Wallace,  contra,  for  the  defendant 

The  foundation  of  actions  of  this  kind  has  been  the 
loss  q/'sKRvicc. 

Tlie  father's  interest  in  the  child,  whatever  it  might 
hwe  been  during  infancy,  ceases  at  the  child's  coming  to 
the  age  of  tv^entyv'One. 
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I7C6.         Many  injuries  may  be  done  to  a  child,  which  are  not 

T08TLE-    the  subjects  of  actionsbv  the  father. 

THWAiTE       Indeed  an  action  will  lie  by  a  father,  for  taking  ava^ 

V.  his  son,  or  his  daughter.     JF.  N.  B,  3d  edit  pa.  26o. 

9ARKE8.    -^^^  the  father  has  an  interest  in  his  heir.    RadcUffe's 

case,  P/wrrf.  267.  b. 

^  But  an  action  will  not  lie  by  the  father  for  iAavching 
bis  dausthter.  So  was  Holt's  opfnioh,  in  2  Lord  ttaym, 
1032,  Russell  V.  Come. 

If  the  father  maintains  the  daughter  in  his  own  Aoiise, 
be  is  intitled  to  her  service  and  may  matotain  an  action 
for  the  loss  of  her  service.  But  here,  she  was  hired  out 
to  service  in  anoMermiiii^sAoifse. 

As  to  the  father's  being  obliged  to  maintain  her— J?!uch 

an  obligation  can  arise  only  from  43  £/ir.  c.  2.    But  here 

it  is  not  stated,  either  that  she  was  tnitf6/eto  maintain 

herself:  or  that  the  father  was  able  to  maintain  her. 

r   1881   1      If  she  had  been  tfndier  £rg«,  and  finder  her  father's  roof ^ 

^  I  would  agree  that  he  had  been  intitled  to  an  action  as 

for  the  loss  of  service. 
£l3Via.ls96.]  Barham  v.  Dennis,  in  Cro^  Eliz,  769,  770,  Was  not  de- 
temiined:  but  three  judges,  f^/ic/eno/r,  Wahnesley^  and 
KittgmilJ  held  **  that  the  father  shall  not  have  an  action 
**  for  the  taking  of  any  of  bis  children  which  is  not  bis 
"  heir." 

Cro.  Eliz.  55,  Gray  v.  Jefferles:  "  trespass  for  beating 
"  the  son,  lieth  not  for  the  father.'* 

The  infancy  was  the  ground  of  the  action  in  Raym. 
259,  Hunt  v.'H'oiton:  the  son  was  an  infant  under  the 
age  of  discretion. 

They  can  produce  no  instance,  no  precedent  of  such  an 
action  as  this  is:  and  their  principle  will  not  hold;  be* 
cause  it  depends  upon  the  less  of  service,  (which  was  not 
the  present  case.)        .  ^ 

N.  B.  It  appeared  thatthe  parties  were  j  oor. 
Thb  COURT  proposed  a  compromise;  which  was 
accepted ;  it  was—"  that  all  proceedings  be  stayed,  with- 
•*  out  costs  on  either  side." 

RuLE^  by  consent,  accordingly. 
Lord  MaIvsfield,  addressing  himself  to  Mr. 
Wallace^  said  to  him — '*  rt  is  not  upoa  any  doubt,  m 
•*  point  of  law;  that  I  propose  this  compromise :"  mean- 
ing (I  suppose)  that  he  was  clear  with  Mr.  Wallace^**  that 
**  this  action  could  not  be  maintained.**  And  on  this 
supposition,  I  have  ventured  to  report  it,  though  it  was 
not  determined  judicially  and  in  form.  However,  there 
can  be  no  doubt,  but  that  the  court  were  all  of  opinion 
"  that  the  action  could  not  be  maintained :"  and  there- 
fore, in  compassion  to  the  plaintiff,  whose  daughter  had 
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been  injured  by  the  defendant,  they  wished  to  save  him      1766. 
from  the  payment  of  costs.  noi^ 

R08E9  ex  dimiss.  Verb,  etal.  versus  Hill.  '  hiLl. 

ON  the  trial  of  this  cause  at  Coventry  asf^izes^  on  S6ch  Pevise  by 
March  1766,  it  appeared  that  Thomas  if  i//,  the  father  ^^'**j;r*"*"« 
of  the  defendant,  bemg  seised  in  fee  of  the  premises  iHg^thosarl* 
question,  upon  tbe9th  of  Jtf/y  IT64,  duly  made  his  will  vigors  and* 
in  such  manner  as  by  law  is  required  for  devising  real  r    i^^^o    "I 
estates;   and  thereby  devised  as  follows;  viz.  **  I  wiilgurvWoVof 
**  that  my.  just  debts  and  funeral  charges  and  expences  ihem,  ami  tho 
"  which  I  shall  justly  ©we  at  the  time  of  my  decease,  «»e<:Wtc>ri  nod 
*•  be.  in  the  first  place,  paid  by  my  executors  hereinafter  *f'Jl|"h*"J?" 
"  named:  and  as  to  ray  estate  both  real  anti  personal,  Ivivn",iihara 
"  dispose  thereof  as  follows«-First,  I  give  and  devise  all  ami  share 
**  that  my  mevuttge,  &c.  (being  the  premises  in  question,  «like.  sa 
**  and  the  whole  estate  of  which  he  was  seised,)  also  all  i«>»»«^«»n 
•*  other  my  messuages,  lands,  tenements  and  heredita-  ni™^*""  ^^ 
**  ments  in  the  said  city  of  CWe»lry  or  elsewhere,  unto  joint  lenanti, 
"  which  I  am  in  any  wise  intitied,  unto  my  dear  wife  it  a  tenancy  in 
"  Alarif^  for  and  during  the  term  of  her  natural  life:  and  common  in 
'•  from  and  after  her  decease,  I  give  and  devise  the  same  ^'^  ^^^^^ 
**  premises,  every  or  any  part  thereof,  to  and  to  the  use  of  »•  unrviYort 
**  Jnne^  Thomas^  Mary^  William  and  Nathaniel  my  sons  and  turvlT^r" 
**  and  daughters,  and  the  survivors  and  survivor  of  (A^m,  relate  to  the 
"  and  the  executors  atid  administrators  of  such  survivor,  dcY*!"^*^® 
**  share  and  share  alike;  as  tenants  in  common^  and   not  as  ^ 
*^  joint-tenants;  chargeable  with   the  mortgage  or  in- 
cumbrance already  made  by  me,  of  the  same  premises 
or  some  part  thereof,   to  Mrs.  Yaidlej/  of  the  said 
city  of  Coventry^  for  the  sum  of  |00l.  and  interest,  and 
*'  as  to,  for  and  concerning  all  the  rest  and  residue  of.  my 
*<  goods,  chattels,  re^dy  money,  debts  and  sectirities  for 
\*  money,  plate,  household  goods,  utensils  in. my  trade 
**  or  business,  and  all  other  my  personal  estate  whaiso- 
*'  ever  and  wheresoever,  and  of  what  nature,  kind,.  x>r 
**  quality  the  same  are,  and  not  otherwise,  by  this  my 
**  will  given  and  <lisposed  of^  I  give  and  bequeath  the 
•*  same  and  every  part  thereof  unto  Jnne^  Thomas^  Alary ^ 
''  William  and  Nathiniely  my  sons  and  daughters,  and 
**  the  survivors  and  survivor  <^*  them^  and  the  executdrs 
'*  and  administrators  of  such  survivor,  share  and  skate 
^*  alikej  as  tenants  in  common,  and  not  as  joint-tenants. 
**  And  I  constitute  my  said  dear  wife,  my  daughter 
"  Anne^  my  son  Thomas,  and  my  daughter  Afa/y,  execu- 
^*  tors  of  this  my  last  will  and  testament." 

IHiatsoon  after  making  this  will,  viz.  in  jittgust  follow- 
ing, the  testator  died,  without  having  revoked  or  altered 
the  same,  seized  of  ihe  premises  in  question.    That  on 


«c 
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1766.      his  death,  Mafyhis  widow  wiio  sarvived  bin,  enter^ud 
B08B       enjoyed  the  premises  during  ber  life.    And  that  his  said 

V.  sous  and  daughters  all  survived  him. 

BILL.  That  his  said  daughter  Atine  roamed  Richard  Bar* 

hery;  and  died  intestate,  the  i9th  of  November  17M» 
without  issue. 
That  his  said  daughter  Mary  was  never  married ;  and 
r   1CQQ  i  *^^  '°  September  17(>4^  intestate. 

L  1 883  ^  That  Mary,  tlie^estator*s  widow  died  in  OttaUr  1904 : 
and  bis  said'son  William  died  intestate  the  SOth  of  Ja^ 
nuarjf  1765 ;  and  was  never  married. 

That  the  said  Ihomas  Hill^  the  eldest  son  and  heir  of  the 
said  testator  Thomas  Hill^  immediately  upon  the  decease 
of  his  mother  Mary,  entered  apoo  and  took  possession 
of  the  said  premises;  and  afterwards,  vtx.  on  the  9th  of 
February  1765,  by  indentures  of  lease  and  release  dated 
8th  and  9th  February  1766,  made  between  himself  on  the 
one  part  and  the  said  6«>9ge  Lt/iey  (one  of  the  lessors 
of  the  plaiqtitf)  of  the  o^r  part,  conveyed  one  on- 
divided  moiety  or  full  half  part,  undivided,  of  and  in  all 
the  premises  in  question,  to  and  to  the  use  of  the  said 
George  LiUey  bis  heir^  and  assigns  for  ever;  Subject 
to  redemption  on  payment  of  3401.  and  interest,  to  the 
said  LiUey,  on  the  9th  Jugusi  then  next  ensuii^. 

That  the  said  Thomas  lull,  the  mortgagor  difSl  in  May 
1765;  leaving  the  defendant  Nathamd  (who  was  the 
youngest  child  of  the  testator  Thomas  Hill)  bis  brother 
and  heir ;  who,  on  his  said  brother's  death,  took  posses- 
sion, and  has  ever  since  been  in  possession,  of  all  the  real 
estate  devised  by  his  late  father  as  aforesaid ;  chiiming  the 
whole  thereof,  and  insisting*'  that  under  and  by  virtue  of 
**  the  said  will,  he  is  intitled  to  the  whole  thereof,  at  beins 
**  the  suuvtvoA  of  all  his  said  brothers  and  sisteru**  It 
also  appeared,  that  the  mortgage  relerred  to  in  the  testa- 
tor's said  will  was  a  term  for  years,  which  has  since  been 
satisfied,  and  by  assignment  vested  in  the  said  James  f^ere 
and  Dorcas  Yafdhy,  lessors  of  the  plaintiff:  and  it  was 
agreed  by  all  parties  in  this  cause,  **  that  the  said  term 
*'  should  not  be  set  up,  but  be  considered  as  surrendered 
*'  or  otherwise  determined;*'  and  *^tbat  nothing  should 
^  be  insisted  on  hy  or  between  the  parties  on  dther 
**  side, but  the  true  construction  andlegai.operation  of  the 
**  said  testator*s  will,  as  towhatesUitest\^ieh^paaudio 
•*  /m  cAi/(/rf n  respectively," 

It  further  appeared,  that  the  said  George  Lilley  vras  un- 
paid his  said  mortgage-money ;  and  that  this  ejectment 
was  brought  to  recover  a  moiety  or  h^lf  part,  uodiv^ided^ 
of  and  in  the  premises  in  question ;  to  which  .  the.  said 
George  Lilley  »et  up  a  title  wider. and  by.virfeuie  oftlbe 
abovementioued  indenture  of  lease  and  release:. hut  the 
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<)efendaatt  insisted,  that  by  his  late  father's  caid  will,  he,      I766. 
as  surviving  devisee^  had  a  right  to  all  the  said  premises^  on       ros& 
tfae.death  of  his  said  brother  Thomas,  notwithstanding  the         y^ 
^id  indentures.  hill. 

By  consent  of  the  counsel  on  both  sides,  the  jury  in  this  r    jgg^  "i 
cause  gave  a  verdict  for  the  plaintiff;  siihject  to  the  opi-  ^  -^ 

nion  of  the  court  of  Kings  Bench  upon  the  following  ques- 
tion; viz. 

"  What  eUatt  passed  from  the  said  T/tomas  Hill^  the  el- 
'^  desf  son  and  heir  of  the  said  testator  Thomas  Hill^  to  the 
'*  said  George  Lillry,  by  the  said  indentures  of  the  8th 
*'  and  9th  ot  February  1765,  in  any  and  what  part  of  ttie 
**  premises  in  question:  and  whether  the  piaintili*  is 
**  intitled  to  recover  crity  and  whal  part  thereof  in  this 
"  ejectment." 

Mr.  Wheler,  for  the  plaintiff,  ai^rued  that  the  lessor  of 
the  plaintiff  was  intitled  to  recover  a  nune^  of  the  estate : 
for,  it  was  either  a  tenancy  in  common,  in  fee,  in  the  five 
children  of  the  testator  ror,  it  wasa  tenancy  in  common  for 
/^^e, and  the  reversion  tn /ee remained  in  tbe testator;  and 
three  parts  of  that  reversion  in  fee  descended  upon  tbe  les- 
sor of  the  plaintiff. 

Mr.  CaUecot,  contra,  for  the  defendant,  agreed,  that  if 
either  of  Mr.  fVhelers  oonstructions  would  prevail,  tbe 
Judgment  ought  to  be  for  tbe  plaintiff.  But  he  argued 
XhM%'-'Nathaniel  HiU^  the  defendant,  is  the  survivor  of  all 
the  five  children :  and  the  true  construction  of  tbe  will  is 
*'  that  it  was  a  tenancy  iu  common  amongst  the  five  chil- 
'*  dren,  for  life:  with  survivorship  to  the  longer  liver 
"  of  them."  Therefore,  upon  this  construction,  the  right 
is  in  the  defendant:  who  is  intitled  to  the  whole,  as  the 
last  survivor. 

Mr.  i^FAe/er  was  stopt  from  replying:  the  court  thinking 
the  case  sufficiently  clear,  on  his  side. 

Loan  Mansfield  stated  the  case  and  the  will ;  for 
the  sake  (as  he  declared)  of  the  students. 

After  which  his  lordship  proceeded  as  follows—      . 

The  question  iB(ci)  **  whether  the  conveyance  of  one  half, 
"  by  Thomas,  bie  good,  or  not." 

An  estate  to  more  than  one,  with  a  benejit  ofsHrvivor- 
ship,  is  9ijoint-tenuncy.  But  the  testator  has  expressly  de- 
dared  "  that  tht^y  shall  not  ihke  zsJoint'Senatits.''  Mr.  Cw/- 
decofs  construction  is  tlierefore  too  refined  for  the  testa- 
tor's meaning.  He  meant  to  dispose  of  all  his  estate  real 
and  personal :  and  he  meant  to  dispose  of  his  real  estate 

{a)  Holt  370.3  P.  fVms.  472.  3  Fes.  206.4  re5.553. 
7  Dum.  638.  1  P.  fVms.  96.  1  Fez.  13, 166.  2  P.  fVm. 
%S0.  14  Fitu  4S5.Jp/.  3, 486.pl.  11,  487.  pL  16. 
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1766.      amongst  his  children,  after  the  f leatb  of  bia  wire.    And 

HOSE       ''^  u^i'B  -he  same  woids  in  disposing  of  the  rar/ estate,  as- 

V.  he  does  in  ^jisposing  oftbc  persoiiff/:  and  ibey  expteio 

HILL.   •  ^Ach  other.    There  are  words  in  this  wilt,  which  plainly 

shewthat  he  meami  his  estate  to  go  to  the  repre^entmiivez  pf 

his  children,  after  their  deaths ;  though  he  has  used  impro* 

per  ter^is. 

It  is  plain  that  they  were  not  to  take  ^joiut-iatanis  : 
and  it  is  plain  to  me,  that  be  considered  that  several  of 
ijiis  five  children  might  happen  to  die  in  his  own  life- 
time ;  niid  therefore  makes  a  provision  for  such  of  theiu 
as  should  survive  him^  ant)  be  in  existence  ol  the  time 
when  the  interest  was  to  veut^  and  their  representatives. 
He  mean  to  prevent  a  lapse.  And  tlierefore  we  may 
rather  app'y  the  words  to  a  fixed  particular  lime,  than' 
give  no  meaning  at  all  to  them.  And  this  is  agreeable 
♦  SecFq.Ca,  to  the  caseof  titringer  v.  PhiUips*  18th  December  1730, 
^^/•^'^'  |-     at  the  i?o//5. 

j>  is  .  c.  I  .       gyj^  ai  against  the  defendant,  it  is  enough  tosay  *'  that 
**  it  cannot  come  to  A//»  by  survivokship." 

Mr.  Justice  Wn.Mor  concurred.  Ue  thought  the 
true  ('onstructi«Mi  to  be,  that  these  words*'  survivors  and 
•*  survivor'*  were  inserted  in  order  to  prevent  the  con- 
sequence of  any  lapse,  by  any  of  the  testator's  children 
dying  in  his  own  life-time. 

lie  meant  his  children  to  be  all  egual;  and  if  one  only 
or  more  should  survive  the  rest^  at  the  time  of  his  deaths 
tiie  clause  means  **  that  the  share  or  shares  of  such  sur« 
•*  Vivor  or  survivors  should  go  to  them  and  tfiflr  repre* 
••-  set/tatwes:**  but  lie  could  never  mean  to  exclude  the 
chiidten  of  any  of  his  children  who  should  leave  any. 
"^J'his  will  gives  the  absolufe  fee  to  a//,  as  tenants  in  com^ 
mon :  (lor,  **  executors"  is  equivalent  to  •*  heirs,"  in  a 
Will.)  But  jf  it  did  not,  yet  the  plaintiff  would  be  in- 
titled,  as  heir  at  law,  to  the  reversion, 

Mi\  Justice  Yates  (who  tried  the  cause)  concur- 
red. 

'j'lie  tejstator's  intention  is  as  plain  as  can  be.  He  says, 
"  Uih  childrm  shall  take  as  iinaids  in  common^  and  not 
•*  as  joint-tenants."  And  the  woids  "  survivors  aud 
•*  survivor"  shall  not  destroy  and  control  this  plain  in- 
tention:  in  support  of  which  opinion,  he  cited  3  iei\ 
:i7:i.  lilhift  .V.  CraiturU  et  al\  aud  I  iS<i/A.  2-24).  Ai.  C\ 
j\nd  als.0  the  case  of  ^trin^er  v.  rhillips,  before-men* 
ued  by  Lord  Mansfield, 

Loid  M.ANbtuLD  and  Mr.  Justice  Wilmot 

likewise  mentioned  the  case  of  Jtiaues  v.  Ilnttes^  25tir 

September,  MM,    and   Mar  riot  v.   jfoK'w/ey  47tU    JiHre,   . 

i     1886  1  1748.     And  a  case  ol  Stones  v.  HzattcUy  tt  a^\^^\^xh^ 

vember,  17 18,  in  Chancery:  whici  was  this- Jloia  StQue^ 
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baviog  issue  four  children,  viz.  Jt>hn  his  ekleat  son,  and  1766. 
Dinah  by  his  firsl  virife;  and  the  p1aintitf( Francis)  and  nosA 
Matjf^   by  his  second   wife;  by  will,  13th  ^;>r//,  1723,  y. 

ifiteralia  directed  that  the  remainder  of  his  estate,  which  hii^l. 
he  was  intitled  to  at  the  death  of  his  aunt  Mawhogd^ 
should  go  to  and  be  equally  divided amongsi  his  three  chiU 
dren,  Dtnuh,  the  plaintiff,  Francis^  and  JUiiry,  i^nd  the 
turvivor  of  them,  and  their  heirs  for  ever.  Four  cbil- 
drei^  survived  the  father.  Mary,  the  plaintitrs  sister, 
died  an  infant,  in  the  life-time  of  Mrs.  Mawhood.  John 
Stoues^  the  son,  died ;  leaving  his  sister  Dinah,  of  the 
whole  blood,  his  heir.  Dwah  dieil ;.  leaving  the  defend- 
ant, her  infant  son.  Question—"  Whether  the  plaintitf 
'•  should  take,  a* '.'imror." 

Lord  Chancellor  went  upon   the  case  of  BUsset  and 
Cranwetl;  and  held  it  to  be  a  tenancy  in  common. 

In  the presen/ case,  the  coukt  were  unanimous,  that  [Forreit,^68  ] 
it  was  a  tenancy  in  common,  in  fee;  and  that  the  words 
**  survivon  and  survivor''  relate  to  the  death  of  the  ies* 
tutor. 

Per  Cur.— 
Let  the  postea  be  delivered  to  the  plain* 

TIFF. 

Williams  rerws  Leper.  Friday.  9d  ^^^^i  JtA 

May,  1766. 

tf^XE  Taylor,  a   tenant  to   the  plaintiff,  being  three  a  promiM 
^^  quarters  of  a  year  (which  amounted  to  451.)  in'arrear  from  a  broker 
for  rent,  and  insolvent,  conveyed  all  his  cfl'ects  for  the }® '•'« '*»«*" 
benefit  of  his  creditors.    IMiey  employed  Leper,  the  de-  [h^J^^enUo 
fendani,  as  a  broker,  to  sell  the  effects ;  and  accordingly,  prevent  dli- 
he  advertised  a  sale.    On  the  morning  advertised  for  the  irew  need  noi; 
sale,  JVil/iams  the  landlord  came  to  distrain  the  goods  in  beinwriiiog. 
the  house.     Leper  having  notice  of  the  plai()tift'*s  inten- 
tion to  distrain  tbem,  promised  to  pay  the  said  arrear  of 
tent,  i/ he  nould  desist jrom  dislruifiifig ;  and  he  did  there- 
upon delist. 

At  the  trial,  a  verdict  was  found  for  the  plaintiff,  for 
451. 

'JMje  question  was,  whether  the  verdict  should  be  en-  rseeT  Oum. 
tered  up  for  45l.  or  for  a  snmller  sum  (71.  5s.)  the  promise  ^o:<.  t  Ea»i, , 
not  having  been  reduced  to  *  vriting.  S'is.  j 

it  was  now  argued   by  Mr.  Morton  and  ^Ir.  Walker  •  v.  29  C.  2 
for  the   plaintifl';  and  by  Sir  Fletcher   Norton  and  Mr.  c.  S.C4. 
WflWflftf  for  the  defendant.  f    I8S;    ] 

The  counsel  for  the  plaintitf  spoke  to  this  effect  V  It  had  been 

It  is  objected  on  the  part  of  the  defendant,  **  that  this  debated  aiihe 

"  is  an  undertaking  or  special  promise  for   the  debt  of^'*^**  *' 'Y' 

V,  Bereappr.zcU 

•f  tfaearguDseotsand  cases  that  would  be  urgedagaiDst  tbeiu- 
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1766.      "  another  penox}^  within  the  statute  offratiiM;  nod  there- 
WILLIAMS   *'  *^**''^  ought  to  have  been  reduced  iaio  writing. 
Y^  Answer — 

LEPBR.  ®"^  ^^'^  JB  ''^^  ^'^^A  ^  special  promise  for  th«  debt  of 
another^  as  is  within  the  statute  of  frauds.  That  statute 
only  meant  to  prevent  parol  promises,  where  there  was 
no  new  consideration  moving  from  the  party  making  the 
promise  to  the  party  to  whom  it  was  made :  it  was  not 
meant  to  prevent  direct  undertakings;  but  otiXyf  coUateral 
ones,  for  the  debt,  default  or  miscarriage  ofotieruWhere- 
as  here  was  a  new  consideration :  for,  the  goods  of  L^er 
were,  nt  the  time  of  the  promise,  ifiable  to  the  landlord's 
distress. 

The  case  of  Rothety  v.  Curry,  Tr.  21  G.  2.  in  C.  B. 
has  been  urged  by  the  defendant's  counsel,  as  in  point 
But  that  was  only  putting  him  off  ffx>m  suing;  **  in  con- 
"  sidefation  that  the  plaintiff  would  not  sue  A.  B**  It 
was  held  to  be  within  the  statute. 

2  Ld.  Raym.  1085.  Bucfcmyr  v,  Datnull — **  In  consi- 
"  deration  that  the  plaintifl*  would  tend  two  geldiugn  to 
**  u4.  B.  and  C.  D.  they  should  return  them"— » was  held 
to  be  collateral  and  within  the  statute.  1  Salk.^.  S.C 
(but  there  called  Bourkmhe  v.  DarneiL) 

Tr.  32,  33  G.  2.  C  B.  Fish  v.  HiUchinson,  waa  for  a 
deht  of  another:  "  J.  S.  being  indebted  to  the  plaintiff 
*'  in  81.  4s.  the  defendant  promised  to  pay  the«  costs,  if 
"  the  plaintiff  would  discontinue  the  action  :*'  which  be 
did.  The  promise,  not  being  in  writing,  was  holdea 
void,  by  the  whole  court. 

But  ^Aose  were  mere  naked  promises  by  persons  not 
obliged  to  answer  for  the  debt  or  demand,  on  their  ottn 
account  The  present  case  is  a  direct  undertaking,  ybr 
himself  iii\d  not  for  another.  The  plaintiff  had  a  legal 
interest  in  these  goorls,  prior  to  the  bill  of  sale ;  and  has 
[  1888  T  been -deprived  by  the  defendant  of  an  advanti^e  which 
he  can  never  have  again.  The  property  of  these  goods 
.  was  in  Leper,  as  trustee  for  the  creditors,  at  tlie  time 
when  he  made  this  promise.  It  is  an  original  under- 
takinqr. 

I'he  case  of  Reid  v.  flash,  Tr.  1761 ,  24,  25  G.  2.  J5.J?- 
is  in  point — *•  In  consideration  that  the  plaintiff  would 
"  withdraw  his  record,  and  not  tiy  the  cause,  he  pro- 
"  mised  to  pay  50L"  That  was  an  original  undertaking. 
So  in  5  Mod.  205.  Stephens  v.  Squire— it  was  not  a  pro- 
mise for  a  debt  of  another  person :  the  defendant  was  himr 
sf//' originally  liable.  It  was  a  promise  to  pay  101.  and 
costs  of  suit,  in  consideration  "  that  the  plaintiff  would 
"  not  prosecute  the  action." 

This  promise  "  to  pay  the  arrears,  if  the  plaistiff 
*'  woulddesist  from  distraining,"  is  anrop  express  promise, 

1 


V. 

LEPER. 


Easter  Term,  6  Geo.  3.  1889 

and  not  witiiiii  the  statute.  Therefore  it  was  not  necessary       1766. 
thnt  this  promisii  should  be  in  writing.     It  was  ?iot  *  williams 
co/lattral  underlakin? ;  but  an  oiigittal  one. 

The  counsel  for  the  defendant  insisted,  that  upon  this 
decluration,  coupled  with  the  facts  given  in  evidence, 
the  plaintitl*had  no  ripfht  to  recover  this  431.  For,  the 
declaration  expressly  charges  "that  I^y'^orzKras  ittdebtedto 
•*  Uu  plaintiff  \\\  451.  for  three  quarters  of  a  year's  rent;  and 
"  thatthedefendant  undertook  to  pay  it:*  which  is  directly 
within  the  words  of  the  statute  of  frauds  "  a  special 
*•  promise  to  answer  for  the  debt  of  another  person." 

Lepeb  was  in  possession  of  the  goods  of  the  t^niant, 
who  owed  the  plaintiffthree  quarters  rent:  and  about  tu 
sell  Iheni.  The  landlord  comes  to  distrain  for  this  three 
quarters  of  a  year's  rent.  Leper  promises  to  pay  it^  **  if 
•*  he  will  desist  from  distraining."  He  promises  oiso/i/Ze/y 
— •*  to  pay  it;"  not  **  to  pay  it  out  of  the  goods  sold," 
or  under  any  other  restriction. 

A  fprbearaiice  to  sue,  is  a  good  consideration  for  an 
assumpsit. 

Before  the  statute  of  frauds,  all  promises  were  bind- 
'  ing;  whether   original  or    coliuteral.     But  that  statute 
^pys,  *  •*  that   where  one   promises    for  the   debt,  de-  ♦  v,  tecl.  4, 
**  fault  or  miscarriage  of  another,  the  promise  must  be  in 
•'  writing." 

The  case  of  Fish  v.  Hutchinson,  and  Reid  v.  Nash^  are 
both  upon  the  same  principle:  both  were  collateral  pro- 
mises.    The    second    promise    did  not  extinguish  the 
priginal  debt:  it  did  not  extinguish  the  action.     There-   - 
fore  both  were  liable  for  the  same  debt.    The  original 
debtor  remained  liable:  and  therefore  the  promise  was 
collateral^  and  consequently  wjithin  the  act.     ln<ieed,  if  []    1889    j 
the  original  debtor  is  discharged,  then   it   is   an  origt/m/ [S.  C.  Bull, 
promise  ^\\d  ?iot  collateral :  which  was  tlfe  case  of  i?e/d^iO 
V.  Nas(i:  that  was.  an  action  of  trespass  for  assault  and 
b.Utery  hroujjht  by  Reid  against  Johnson :  and  the  de- 
fendant pronvised  "  that  if  the  plaintiljt'  would  withdraw 
**  his  rerord,  he  would  pay  501.  &c."     It  was  an  original 
tort.     Thcrclure  that  case  was  not  contrary  to  Ji'sA  v. 
JJatchiiiaoii;  hut  determined  upon  the  sgme  principle. 

The  plaintiff  cannot  recover  upon  M/s  declaration:  it 
is  upon  a  promise  **•  to  pny  the  ilebt  to  which  Taylor  was 
*•  before  liable:"  and  I  ay  lor  sf  ill  remains  liable,  till  ac- 
tual satisfaction.  Therefore  this  is  a  co//f//^r<2/ promise: 
and  both  are  liable.  Consequently,  it  is  within  the  act. 
If  indeed  the  declara^on  had  averred  *'  that  I^eper 
**  promiseii  to  pay  it  out  of  the  produce  of  the  goods 
**  when  sold:  and  that  in  consideration  of  that  promise, 
•*  he  had  desisted  from  distraining  ;-^^Afl<  had  becuadif- 
"  ferentcase. 
Vol.  111.  Qq 
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1766,  \^ox^  Mansfield — The  evidence  went  further 

WILLIAMS  ^^^^  ^^  declaration  states.    The  declaration  does  not 
y^         stjte  whether  the  promise  was  In  writing,  or  not:  thie 
LEP*£K.    evidence  shews  it  was  %ioL    But  both  are  consistent. 

This  case  has  nothing    to   do  with  the  statute  of 
frauds. 

The  Ttz  gesta  would  intitle  the  plaintiff  to  his  actioii 
against  the  defendant. 

The  landlord  had  a  legal  pledge.  He  enters,  to  dis- 
z./^;a  train ;  he  has  the  pledge  in  his  custody.  The  defendant 
agrees  "  that  the  goods  shall  be  sola,  and  tlie  plaintiff 
"  paid  in  the  first  place."  The  goods  are  theyuwd:  the 
question  is  not  between  Taylor  and  the  plaintiff.  The 
plaintiff  bad  a  lien  upon  the  goods.  Leper  was  a  trustee 
for  all  the  creditors :  and  was  obliged  to  pay  the  landlord, 
who  had  the  prior  lien.  This  has  nothing  to  do  with  the 
statute  of  frauds.  It  is  rather  a  fiaud  in  Che  defendant, 
to  detain  the  451.  from  the  plaintitf,  who  bad  an  original 
lien  upon  the  goods. 

Mr.  Justice  WiLMOt  thought  this  case  out  of 
the  statute  of  frauds.  This  is  not  a  collateral  promise 
to  pay  the  debt  of  another. 

[Bitll  tsi  ]         ^^^  ^^^^  ^^  ^^^^^  ^'  ^^^  ^^^^  ^^^  clash  with  the 
other  determinations  on  the  statute  of  frauds.    That  was 
[     1890  ]  an  original  undertaking ;  the  debtor  was  never  liable  for 
that  particular  sum  of  jOI. 

But  this  case  is  not  within  the  spirit  or  meaning  of 
the  act.  'I'he  tenant  was  here  the  original  debtor.  Tb% 
plaintiff  had  two  remedies  against  him.  The  defendant 
made  a  bill  of  sale  of  tlie  goods  liable  to  the  plaintiff*8 
distress.  The  plaintiff  is  in  possession  of  the  goods;  hav* 
ing  entered  with  intent  to  distrain  them.  Leper  was  the 
agent  for  the  creditors.  He  makes  this  promise,  in 
order  to  (ftscAarge  the  goods  of  this  distress.  I  consider 
this  distress  as  being  actually  made.  Leper  says,  **  if 
"  you  will  quit  the  goods  and  disincumber  thejund,  I 
"  will  pay  you." 

Leper  became  the  bailiff^  of  the  landlord:  and  when  he 
bad  sold  the  goods,  the  money  was  the  landlord's  (as  far 
as  451.)  in  bis  awnbailij^s  hands.  Therefore  an  action 
would  have  lain  against  Leper,  for  money  had  and  re* 
Ceived  to  the.plaintiff's  use. 

Mr.  Justice  Yates — ^It  was  not  necessary  to 
state  in  the  declaration,  **  that  the  promise  was  in  writ* 
••  ing.'^ 

This  declaration  states  a  promise  *'  to  pay  the  arreaf 
**  of  rent  amounting  to  Abl.  {^  specific  sum.)  The  de- 
fendant was  in  possession  of  the  goods,  and  about  to  sell 
them.  The  plaintiff  entered,  with  intent  to  distrain  them 
for  45U    The  defendant  says~'*  Let  me  %o  on  to  sell 
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*•  them :  and  I  will  pay  you  the  451."    He  undertook  to      1766. 
pay  this,  in    all    events,  peremptorily    and  absolutely,  williams 
'^his  is  an  original  consideration  to  the  defendant.  y. 

Therefore  he  concurred  in  being  opinion  for  the'plain-     j^epbr. 
tiff;  and  tiiat  the  verdict  should  be  entered  for  the  sum 
of  451. 

Mr.  Justice  AsTO^ — If  this  was  a  promise  to 
pay  the  debt  of  Taylor^  I  should  think  it  within  the  sta- 
tute, upon  Sir  Fletcher  Norton  s  distinctions ;  which  are 
the  true  ones. 

But  Hook  upon  tiie goods  here  to  be  the  debtor;  and 
I  think  that  Leper  was  not  bound  to  pay  the  landlord 
more  than  the  goods  sold  for,  in  case  tney  had  not  sold 
for  45l. 

The  goods  were  ^fwid  between  ioM  :  and  on  Ma/ foot, 
I  concur. 

But  otherwise,  I  should  have  thought  (with  Sir  Fletcher]  f    ]  891  ] 
*'  that  the  case  of  Reid  v.  Nash  does  not  clash  with  the 
''  otiier  detern^inations  about  collateral  promises." 

PosTEA  to  be  delivered  to  the  plaintiff: 
and  the  verdict  to  stand  for  the  whole  451. 

BcjTTfiR  versM  Hbathby.  Tuerfay  6th 

fTHHIS  was  an  action  upon  the  case  against  the  defen-  ^*^  ^^^®' 
-*    dant,  for  not  fetclung  away  his  tithes  in  a  reasonable  J?J^***®  Y***^ 

The  declaration  suites,  that  the  plaintiff  set  out  the  ^rea  by  the 
tithes ;  and  the  defendant  refused  to  fetch  them  away.       occupier  to 

At  the  trial,  the  defendant's  counsel  insisted  on  a  cus-  ^^^  owncr. 
tom  in  the  parish,  '^Hhat  «o/ic«  should  be  given  to  the  •  Note.  It 
••  owner  of  the  tithes,  of  the  setting  them  out:'  ^^  ^^^^t ' 

Thepro^of  the  custom  was  not  entered  into,  at  the  trial:  arnnfwiluot 
t^ut  the  validiti/  of  the  custom  was  discussed.  liei  because  it 

Mr.  Justice  Gould,  who  tried  the  cause,  held  the  cus-  ii  only  a  non- 
torn  noMo  be  a  good  one :  and  a  verdict  was  found  for  the  feasance,  not 
plaintiff,  and  thirty  guineas  damages ;  subject  to  the  opi*  fealaace.  V. 
Dion  of  this  court  upon  the  following  Latch,  s. 

Question — **  Whether  this  custom  be  good  in  law^  or  StUman  t. 
^'  not**^  Chanori  and 

A.  motion  had  been  made  for  a  new  trial ;  and  a  rule  {gSL'shapcoit 
to  shew  cause.    It  was  argued  on  Thursday  last,  by  Mr.  ^^  Mugf^. 
Serjeant  Burland^  Mr.  Thuriow,  and   Mr.  Man^etd,  on  rscsSVin.^Si.] 
behalf  of  the  plaintiff  (the  occupier;)  and   by  Mr.  Ser- 
jeant Davy  ana  Mr.  Dunning,  for  the  defendant  (the  im* 
propriator.) 

The  counsel  for  the  plaintiff  denied  this  to  be  a  good 
custom ;  IsL  Because  it  was  only  setting  up  the  ecclesiastic 
tal  law,  against  the  common  Uvw  of  the  kingdom :  2dly. 

Qq2 
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1766.      '^^^^  ^^^  °^  ^^  ^^"^  by  custom  in  zny  particular  dis" 

BUTTER      "'^*' 

y^  The  farmer  is  not  bo?ind  by  common  law,  to  give  pre- 

HEATHBY,  ^J^us  wofiVf  of  the  ti/fie  of  hU  setting  out  tithes. 

Mr.  Justice  WiLMOT-^By  the  commo7i  law.  no 

•  V.  Noy  19,  notice  is  necessary  :*  by  the  ecclesiastical  law,  it  is 
Spenceftcate,  necessary.  The  question  therefore  is,  "  whether 
^IJ^^''  the  ecclesiastical  law  can  be  introduced^  under  the 

notion  of  such  a  custom." 

This  was  agreed  to  be  thecjuestion. 

The  plaintiff's  counsel  objected,  that  this  custom  is 
fiot  a  reasonable  or  good*  one ;  because  it  is  not  founded 
upon  any  comideratiou.  And  admittingrthe  ca/io/i  law  to 
be  as  has  been  mentioned,  yet  it  can  not  be  set  up  again.st 
the  common  law  of  the  kingdom :  at  least,  it  ought  to  have 
heeii pleaded.  It  ca:?  be  no  bar  to  this  action,  of  to  the 
form  of  it  For,  it  is  not  alledged  "  that  these  tithes  were 
"  not  fairlj/  ^nd  hojustli/  set  out:"  and  if  they  wore  fairly 
and  honestly  set  out,  they  ought  to  have  been  taken  away 
by,  the  impropriator. 

The  farmer  can  receive  no  benefit  by  piving  such  notice : 
on  the  contrary,  he  may  be  much  incommoded  by  beinjj 
bound  down  to  set  them  out  the  particular  time  notified. 
For  he  can  not  carry  ani/  away,  till  he  has  set  out  the 
tchole:  and  a  A/y-impropriator  may  reside  out  of  the 
parish,  and  at  a  very  great  distance ;  or  the  farmer  may 
£BuDb.  333.]  not  know  to  uhofn  notice  is  to  be  given,  or  ultere;  or  have 
^ime  sufficient  lo  admit  of  giving  such  previous  notice  of 
setting  them  out. 

Indeed  notice  to  the  owner  of  the  tith<s,  "  of  their 
"  HAVING   been  set  out,"  is  previously  necessary  to  the 

•  ^  Ventr.  48.  bringing  an  *  action  for  not  carrying  them  away.  And 
accorc*.  and     this  notice  was  given. 

1  Ro.  Abr.  But  the  defendant  insists  that  there  ought  to  have  beert 

"^ni"^**'**'     previous  notice  *  of  setting  them  out." 

letter  x"pl.l.      S^verw  Sprafhy,  in  Bunhutj/333,  is  the  only  case  to  be 

and  Bat'on'i  *  met  with  on  sufh  custom  as  tUis:  arnl  that  case  was  n»-^v^ 

Abr.  Vol.  5.     determined.     Two  judges  against  one,  seemed  to  think 

pa.  106.  «  that  it  was  /W." 

The  counsel  for  thedefendant,  who  argued  in  support  of 
the  rule  for  a  new  tiial,  admitted  "  that  tlie  common  law 
•*  docs  not  require  the  notice  0/  settinc  tlicm  out*:"  hut 
this  custom  does  require  it;  and  they  insisted  that  it  is  a 
good  custom. 

This  custom  falsifies  the  demand  made  by  the  declara- 
tion.   For,  the  declaration  alledges, "  that  the  parishioner 

-  ^**  has  been  always  used   to  B»jt  out  the  tithes  so  and  so; 

L  1893  J  "  and  that  he  set  them  out  in  due  manner;  and  the  defen- 
'•  dant  neglected  to  take  them  away."  The  defendant 
$bews  this  custom  \  and  tbat^  for  want  of  pursuing  it. 
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these  tithes  were  not  in  dae  manner  set  out     And  if  ihey      1766. 
were  not  set  out  in  diie  manner^  then  he  was  under  uoobh*    but tjkr 
gat  ion  to  take  them  away.  y^ 

It  is  part  of  the  definition  of  a  cust6nn,  "  that  it  rfij^cr.s  heathby. 
*•  from  the  common  law."  We  do  not  s?:y,  *•  it  is  good,  6e- 
"  cam^  it  is  agreeable  to  the  canon  law:'*  we  only  say,**it  is 
•'  good,  as  being  the  lex  /otiV*  ••  It  is  the  law  of  the  land, 
**  Ihere  in  tttis  parish." 

The  consideration  of  customs  Cftnnot  be  inquired  into  : 
however,  if  it  were  necesslary  to  do  so,  honesty  and  pieiy 
iare  suQicient  considerations  for  this  custom*  But  cus- 
toms must  be  presumed  to  have  sprung  from  good  consi- 
derations. 

1'his  custom  prevails  in  half  the  parishes  in  the  west 
of  England:  and  as  tithes  depend,  in  a^  great  ipeasu re 
Upon  custom,  so  also  does  the  manner  of  setting  them 
out. 

The  parson  can  not  set  them  out  himself:  but  by  2  Ed. 
16.  c.  13.  §  2.  he  may  come  upon  the  land,  and  tee  it 
done.  And  this  statute  directs  tithes  to  be  set  outaccord- 
ing  to  the  customs  of  the  respective  parishes- 

'i  he  custom  does  not  require  the  parson  to  be  present; 
nor  does  it  fix  the  tenant  to  reap  his  corn  in  bod  weather: 
it  is  only  a  check  against  injustice  being  done  to  tbe  par- 
son. A  reasonable  notice  is  ail  that  is  requisite.  If  the 
custom  should  be  abused,  the  tenant  would  be  restrained 
from  UKiking  an  ill  use  of  it. 

From  fHuttoHs  opinion  to  Lord  Ch.  J.  Lee's  time,  and  f  ?cc  Noy 
by  Godolphin  expressly,  such  previous  notice  of  setting  15.  Spenrer'i 
out,  is  necessary  by  the  ecclesiastical  law.  *^**®  •  "  ^ 

The  case  \xi  liunhary  is  an  instance  in  support  of  the  p'^JJ^Jj^^^j 
I'ustom.     There,  indee<i,  i personal  notice  was  insisted  on.  bj  the  civil 
But  we  do  not  require  per^^nal noiice :  v%t  say — **  to  him*  law.&c." 
•*  self,  ac;ent,orservant."Andit  is  his  own  fault,  if  he  leaves  4,  j^^^  ^ 
the  parish,  and  leaves  no  agent.  ^oi  perhaps 

qaite  clearly 
appear,  though  there  tseuough  to  juatlfy  this  obierTation,  upon  the  iirictwordi 
ot  the  report* 

In  the  cause  atw«/  prius^  Tannard  v.  Far WowgA,*  at  •Mr. Wheeler 
Lincoln  assizes.  Lord  Cn.  J.  Wdles  held    such  a  custom  meDtiontd 
to   be  good;  and  said,  he   wished  it  was  the  law  of  the  ^"  fromhia 
land.  «»«"»^^y- 

Audit  must  be  understood  (in   the  present  casej^tbat  C    1894   3 
this  custom  could  have  been  proved. 

Lord  Mansfi  eld  said  it  had  beeti  very  well  ar- 
gued. It  depends  upon  general  reasoning,  and  the  case 
«t   Lincoln :  lor  that  in  Bunburj/  does  not  ascertain  any 
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1766'      *hipg;  it  went  oflF  upon  anottier  poiot*     We  will  think 

BUTTER     ^**^« 

'  •  Itd'Hlfo.    And  with  regard  to   thii  point  it  U  oo1j';Mid  ••  that 

HEATliBT.  a  Baronn  Carter  and  Coniyng  thouffhl  there  waa  somethm«:  in 
'*  (he  ohjection ;  though  the  lord  chief  baron  thought  it  w^sll 
••  enough.'* 

Mr.  Justice  Wit  MOT  observed,  that  the  cfl/ion 
law  is  no  otherwise  an  argunnent  in  the  present  question, 
than  as  it  may  serve  to  shew  that  the  custom  has  not  been 
thought  unreasonable,  (a) 

Curia  advisare  vult 
Lord  MA.KSFIELD  now  delivered  the  opinion  of 
the  court. 

The  only  question  is*'  whether  this  be  a  reawntAk  cus- 
••  torn  or  not** 

There  is  no  authority  that  comes  up  to  thispoiot^  but' 
one :  and  that  was  a  cause  on  the  midland  circuit  before 
LordCh.  J.  fVillei;  who  thought  it  a  retfionai/!?  custom. 
I  think  so  too. 

I  believe  the  doubt  about  it  arose  from  a  jealousy  of  re* 
ceiving  the  ecclesiastical  law  in  any  case  whatsoever;  lest* 
the  clergy  should  introduce  it  by  degrees.  (6) 

It  is  reasonable,  as  promotive  of  justice^  and  preventive 
of  fraud. 

Mr.  Dunning  said,  as  of  his  own  knowledge,  **  that 
"  there  were  such  customs  in  the  west  ff  Ef^land  ;**  and 
I  am  told  there  are  such  in  Lincolnshire  iikewt*>e. 

We  are  all  clear  "that  it  is  a  good  custom."  It  is  for  the 
prevention  of  fraud,  and  for  the  convenience  of  the  parties* 

Therefore  the  rule  must  be  made  absolute,  for  a  new 
trial ;  but  without  costs. 


{a)  There  never  was  till  of  modern  times  any  doubt 
about  it;  and  it  does  not  appear  from  any  former  printed 
book  that  there  is  any  such  custom. 

[b)  It  seems  that  constitutional  jealousy  against 
the  canon  law  is  at  an  end,  for  Wilmot  J.  above  observed, 
that  the  canon  law  may  shew  that  a  custom  has  not  been 
thought  unreasonable;  and  according  to  L6rd  Mansfield^% 
opinion,  very  slight  evidence  would  be  sufficient  to  prove 
a  custom,  for  the  canon  law,  in  this  particular  instance, 
to  prevail  against  the  common  law,  in  a  matter  where  it 
is  convenient  for  ecclesiastics,  and  not  for  both  parties, 
and  seems  to  make  it  a  matter  of  no  great  difficulty  for  the 
ecclesiastics  to  introduce  such  a  custom  in  any  parish  in 
the  kingdom,  and  by  degrees  to  drive  the  common  law  out 
of  the  kingdom.  ^ 
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And  I  thitik  it  is  such  a  custom  that  a  very  sligfit  evi-  ijCS. 

4eace  would  be  suflicieot  to  prove,  (c)  butter 

KUL£    MADfi  ABSOLUTE.  y^ 


Oajtes  ex  dimiss.  Wig^xlv  versus  Brydok  et  al. 


HEAXHBV* 


nnHIS  was  an  action  of  trespass  and  ejectment  of  mes-  ThcTewon  of 
-*•    suages,  &c.  in  Sheffield.    Not  guilty  pleaded.    Gene-  confettin^ 
rdl  issue  joined.    The  cause  was  tried  at  the  preceding  lea«,  entry 
assizes  for  Yorkshire,  before  Mr.  Justice  jBfl//mr«r ;  and  ^'^^ <*"•**- 
upon  the  trial,  it  appeared  in  evidence,  that  Grace  Green 
widow  being  seised  m  fee  of  sonie  messuages,  &c.  and  in- 
tending to  intermarry  with  Samuel  JVigfall,  conveyed  the 
same  to  trustees,  to   herownuue  for  life;  and  after  her 
decease,  to  such  uses,  &c.  as  she  should  either  before  the 
said  marriage,  or  during  her  coverture,  by  her  last  will  or 
otherwise,  limit  or  appoint ;  and  for  want  of  such  dispo- 
sition, then  to  the  use  of  the  said  Samuel  Wigfall  for  life ; 
and  then  to  the  use  of  her  own  right  heirs. 

The  marriage  took  effect:  and  she  did  afterwards,  in  tSec 7  Durn. 
the  lifetime  of  her  husband,  duly  make  her  will ;  wherein,  J^**  ^ 

after  divers  pecuniary  Jegacies,  &c.  (some  of  which  Cowpr^M.]  ' 
legacies  are  to  the  three  children  of  Thomas  Brownhill; 
and  others,  to  the  four  children  of  Samuel  Water;)  is  the 
following  devise—"  I  give  to  Samuel  fVigfall,  my  dear 
"  and  loving  husband,  the  house  where  we  now  dwell,  to- 
"  gether  with  the  stable  and  all  other  appurtenances  there- 
."  unto  belonging,  for  and  during  the  term  of  his  i/afura/ 
**  life;  and  after  his  decease,  I  give  the  said  house 
*•  and  stable  with  all  appurtenances  unto  the  said  Samuel 
"  Warbleton  my  brother,  if  then  alive,  for  and  during 
"  the  term  of  his  natural  life;  and  after  his  decease,  I 
*<  give  the  said  house  and  stable  with  the  appurtenances, 
*•  unto  the  haid  children  of  my  cousins  Thomas  Brownhill 
•*  and  Samuel  Water ,  or  such  of  them  as  shall  be  then 
.  **  living,  share  and  share  alike.  And  if'it  happen  that  the 
"  said  Samuel  Warbleton  be  not  liVing  at  the  decease  of  the 
**  said  Samuel  Wigfall,  then  my  mind  and  will  is,  that 
**  the  said  house  and  stable  M'ith  the  appurtenances  be 


(c)  There  ought  cei  tainly  to  be  suchevidenceas  would  be 
.sufficient  to  induce  a  belief  of  the  fact  iq  be  proved  in  thi;9 
and  in  every  other  case  wbert;  the  law  requires  any  pro<^ 
at  all ;  and  as  civility  very  often  is  a  reason  for  giving  such 
police,  as  observed  by  Lee  J.  inUetoke  v.  White,  MS.  cases» 
that  is  a  reason  for  not  allowic^  slight  evidence  in  this 
case^  eveu  if  it  were  in  general  to  be  allov^ed ;  aod  se« 
Con^m,  510.  Co&p.  807, 808. 
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1766.      **  DIVIDED  AMONGST  tit  toid  childtm  of  my  coa»in9 

OATES       "  Thomas  Browtfhiil  Kxid  tiamu^lJVaier,  as  aforesaid.   And 

exdiroiss.  ''  aiso  all  the  rest  of  tny  estate  which  is  not  herein  or 

wigfallI  "  hereby  before  bj^  megiten  or  di^sed  of t  I  do  give  unio 

v^       ^  "  the  said  Samuel  Wigfall  my  husband."     AiM  «heap- 

BBYDOK     pointed  iier  said  buabaud,  ami  brother  M  a/f/eron^  execu* 

Tlic  testalrix. soon  aftcniards  died  :  and  her  husband 
survived  .her,  and  held  the  estate  laitil  bis  death,  which 
happ^aeJjin  Angasi  17o7»  At  the  time  of  his  deaths  and 
at  the  'time  of  the  deatli  of  the  ^aid  Ssmuef  tViarUetoH 
(who  survived  die  testatrix,  but  died  before  het  said  hus- 
band J  four  of  Uie  said  children  of  Thomas  Brownhill  and 
[  1896  ]  Samuel  Watetr  were  Hviiig  tone  of  whom  is  stiH  living  : 
the  other  three  died  before  the  time  of  the  demise  laid  iki 
the.  declaration.        1       < 

The  prenises  devised  to  the  children^  at  the  time  of 
making  the  will  were,  and  still  are  worth  lOOl.  to  be 
sold,,  and  op  more:  and  the  testatrix  had  >  no  4ieal  or 
personal  estate,  except  what  is  parucuiarly  mentioned  iu 
the  will.  *  • 

The  defendant  Brye/o/i  purchased  the  estate  in  ques- 
tion, of  the  children  :  the  other  det'cndants  are  tenants  of 
the  same,  under  him*,  No'  actuai^  ori^rr  was  pmved, 
previous  to  the  bringing  the  ejectment.  The  iessor  oF  the 
)}laintiflr  is  heir  at  laze  to  Samuel  li'igj'all,  the  husband  of 
the  ttslatrix. 

A  verdict  was  given  for  the  plaintiff,  subject  to  the 
opinion  of  this  court  on  the  foilowiog 

Questio*! — "  Whether  the  lessor  of  the  plaintiif  be  in- 
"  Uiied  io  three  u/idivided J  ourlh  parts  of  the  premises; 
•*  and  can  recover  the  same  in  this  action." 

It  w^s  argued  on  Thursday  last  by  Mr.  Fcarnlcy  for 
the  plaintili,  and  Mr.  Wallace  for  the  defendant. 

Mrr  i'V/iWey  argued  that  the  devise  to  the  seven  chil- 
dren was  qniy  during  their  Hies. 

Mr.  iVallace  insisted,  that  the  seven  children  took  an 
estate  inj'ee^  as  tenants  in  conmion.  And  he  also  insist- 
ed, that  the  rule  to  coNjess  lease,  entry  and  ouster  does^noi 
supply  the  want  of  evideuce  of  the  uciual  ouster  of  the 
tenant  in  common. 

Mr.  JFV«rw%  replied,  that  they  took  only  an  estate  for 
life.  (See  I  Ro,  Abr.  8:i4.  Fuzicift's  case.  CVo.  iS/ic 
6-2.  Pdtywvod  v.  Cooke ;  and  Skinner  3:i9.  Middietvn 
v.  Swain,) 

And  as  to  the  objection  to  the  entering  into  the  rule 
to  confess  lease,  entiy  and  ouster — lie  acknowkdgtda 
dictum  mentioned  m  7  Mod*  3).  where  it  is  reported  to 
besaid|>fr  Holi — **  In  case  of  tenants  in  common,  there 
"  must  be  an  flcf<(«/ ouster  of  one  by  the  other:  or  fc«*f 


Easter  Term,  6  Geo.  3.  1897 

^  he  shall  not  be  compelled  to  confer  lease,  entry  and      1766. 

-   ouster."  OATE8 

But  here  the  defendants  did  confess  lease,  entry  and  ^^  dimiss* 
ouster  there,  it  is  only  said, ''  that  he  sbalt  not  l^ecompe/-  wiofalju 
**  fedtodoit."  V.      ' 

He  cited  ^  Ld  Raym.loO.  Little  \\  Heat  on,  and  i  3[tTDON, 
iSalk.  259.  S.  C.  to  sbew  that  it  is  settled,  '*  that  proof  of  etaL'  ' 
actual  entry  and  ouster  is  fuU  necessary  in  ejectment 
*•  brought  on  breacli  of  a  condition  of  re-entry."  And 
so  is  1  Fentr.  948.  Anonynious.  He  likewise  mentioned 
I  Sideff*  2*23.  Laiighome  \.Merry :  where  the  court  held, 
**  that  an  entry  shall  be  intended,  till  the  contrary  be 
"  proved."  (a)  (And  V.  2.  Ventr.  332.  Anon.) 

The  court  having  taken  a  few  days  to  look  into 
the  cases — 

Lord  Mansfield  now  delivered  their  opinion. 

After  stating  the  case  particularly,  and  the  question, 
*'  whether  an  actual  entry  was  necessary  to  have  been 
**  proved;  or  whether  the  confession  of  lease,  entry  and 
"  ouster  be  sw^c/cw^  without  actual  proof  of  it;"  be 
observed  that  as  there  was  no  proof  of  actual  ouster,  no 
actual  ogster  could  be  hupposed:  but  that  slight  proof 
would  be  siiffieient  to  be  left  to  the  jury« 

However,  though  no  fl^r^ui// ouster  can  be  supf>osed,  yet 

We  are  All  of  opinion  that  the  confkssiok  of  lease,  rj  Wils.121.] 
entry  and  ousttr,  is  sufficient  to  bar  a  nonsuit  for  want  of 
proof  of  actual  ouster. 

We  are  glad  to  have  it  stti/ed;  because  there  have 
been  difi'erent  opinions. 

The  meaning  of  confessing  lease,  entry  and  ouster  is,  f  Antt.  S9, 
to  bring  the  matter  to  the  mere  question  of  the  plain-  ^**- 
tifr*8  possessory  title. 

In  the  case  of  Dormer  v.  Furtiscue*  an  actual  entry  •!!.  ii.  G.  «• 
was  holden  .necessary  on  the  t  statute:  for  that  the  word  B.  H.  and 
•*  action,''  in  that  statute,  could  not  mean  **  ejectment  *'^^^^'"^^^^'^^ 
That  was  settled  and  established  by  many  cases.    'I'here-  H'^'J;  ^"^' 
fore, /o  flr«Wa/w,  there  must  be  an  actual  entry;   and  137.]* 
the  demise  can  not  be  carried   back  beyond  the  actual  f  ^i  j^^  1 
entry.  ^;  55^ 

In  all  other  cases,  the  confession  of  lease,  entry  and  [Vidcthcdii- 
ouster  IS  sufficient.    And  so  it  is  now  settled  that  it  is  traction, 
sufficient   ior   an  ejectment   brought  upon  a  condition  Doug.  467.] 
broken. 

As  to  this  particular  case  of  a  tenant  in  common— 


(a)  Qm.  tamen  4  G.  2.  c.  28.  which  was  made  on  a  con- 
trary supposition,  and  dispenses  with  the  necessity  of  the 
lord's  re-v:ntry  only  in  the  particular  case  there  mention- 
^d. 
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1766.      There  are  cases  enow,  tojasttfy  our  opinioiu    Here* 
OATFS      peated  the  case  of  Jolut^on  v«  Allen^  13  IV.  3«  reported  ia 
ex  diiniss.    ^^Mod,  657.    And  indeed  it  is  scarce  possiMe,  be  said, 
wiGFALL   ^^^^  ^  tenant  in  common  should  bring  an  ejectment,  but 
V.       '  where  there   is  an  actual  ouster.    7  Mod',  39:  1  Once/I 
BRYnoN    -dnne^—**  Per  Holt — he  shall  not  be  compelled  when  be 
etaL'  [  *^  does //or  dispute  the  title:    but  where  he  does  dispute 
*'  it,  he  shall  be  compelled  to  confess  lease,  entry  and 
♦*  ouster." 
r     1 898    1     Therefore  we  are  all  clear  that  the  confession  of  least, 
LSalk.  f  ^5.     ^^^^y  &n<^  ouster  u  sufficient,  in  the  case  of  a  tepant  ift 
common,  mthout  proof  of  actual  ouster. 
Second  point    As  to  the  constructioq  of  the  will<f«r 
The  question  is,  "  whether  this  house  and  atabie  were 
*'  given  to  the  seven  children,  only  during  theif  tiv»;'  or, 
"  as  tenants  in  common*\b) 
The  whole  value  is  only  lOOl. 

There  must  be  something  (c)  by  way  of  ImUmtion^  \6 
shew  the  intention  of  the.  testatrix::  otherwise  it  is  for 
life  only. 

But  tew  ordinary  people  make  th^  distinction  between 
land^  znd  personal  property. 

As  this  rule  of  law  often  operates  against  the  intention 
of  the  testator,  it  shall  be  construed  to  carry  a  fee,(c^J 
where  there  are  words  of  limitation,  and  the  testator's 
intentbn  appears. 

This  is  a  house  and  stable.  They  are  given  to  the  bus* 
band  for  life,  eipressfy:  so  they  are  to  the  brother.  If 
:&he  had  meant  the  like  to  the  children,  she  would  have 
done  the  like.  'But  she  gives  to  the  seven  childnen,  after 
the  two  lives^  a  wasting  property,  share  and  share  alike. 
Besides,  she  directs  the  house  and  stable  to  he  divided 
amongst  the  seven  children,  in  case  her  brother  dies 
before  her  husband :  that  is,  they  must  be  sold,  and  the 
produce  divided. 

We  are  of  opinion,  that*  upon  the  whole  of  this  will, 
there  is  enough  to  shew  that  the  testatrix  intended  the 
value  of  this  house  and  stable  to  be  divided  amongst  the 
seven  children. 


(6)  This  is  put  wrong,  for  there  is  not  a  colour  of 
doubt  as  to  their  not  being  tenants  in  common;  the  words 
share  and  share  alike  leave  no  room  for  doubt^  the  only 
doubt  in  the  case  was  whether  they  were  tenants  for  life» 
or  in  fee. 

{c)  Qu.  If  it  should  not  be  something  to  shew  by  way» 
&c.  2  Fez.  49»  50. 

{d)  Qu.  if  it  should  not  be  ''though  there  are  no  words 
"  of  limitation^  if  the  testator's  intention  appears." 

9 
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The  sweeping  residuary  claupe(e)  does  not  alter  the      1766. 
case :  she  does  not  dispose  of  all  ttn^  money  that  she  had 
to  dispose  of. 

P1.AINTIFF  to  be  NONSUITED :  and  the 
posTK^  to  be  delivered  to  the  Dgfendamt. 

Armstkonc,  ex  diiuiM.  Tinker  et  al.*  vtrsus  F^tRsk, 
et  al/ 

rilHIS  was  an  action  of  trespass  and  ejectment  of  a  Tnnteet  not 
-■*  messuajfe  and  lands  at  Bish6p*s  Camiing  in  Wilts;  on  toditpote  the 
the  several  demises  of  John  Tinkrr,  Joseph  Tinker,  Ben-  Sh2^*^°J 
jamin  Marring^  and  James  Bart  let ;  Robert  PreiToR  andqiietnut. 
Thonttis  Hufit;  and  HesterPitman.  The  cause  came  on  to  r    1899  1 
be  tried  at  the  Lent  assizes  for  the  county  of  Wilts  before  ^ 
Mr.  Justice  Jston:    when  a  general  Terdict  w*as  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  upon 
the  following 

Cdif^— Alice  Rudman,  spinster,  being  legally  possessed 
of  the  premises  in  question,  for  the  residue  of  a  term  of 
99  years,  determinable  upon  the  death  of  herself  and  two 
other  persons  ;  and  a  marriage  being  intended  between  her 
andJoAn  Ptirse,  yeoman :  by  indenture  dated  ^IstD^- 
cemher  1733,  between  the  said  John  of  the  first  part,  the 
said  Alice  on  the  second  part,  and  Robert  Tinker  and 
William  Barring  of  the  third  part,  the  said  Alice  Rud- 
man assigned  to  the  said  Robert  Tinker  and  Williani  Har- 
ring  all  the  premises  in  question  for  the  remainder  of 
the  said  term  of  99  years,  determinable  as  aforesaid  ; 
upon  trust  for  the  said  Alice  Rudman  and  her  assigns  un- 
til  the  said  intended  marriage  should  be  had :  and  from 
and  immediately  after,  upon  trust  that  they  the  said 
Robert  Tinker  and  William  Marring  and  the  survivor  of 
them  bis  executors  or  administrators  should  permit  and 
suffer  the  said  John  Peine  and  his  assigns  to  hold  and 
enjoy  the  premises,  atid  to  take  the  rents  and  profits 
thereof  during  so  long  of  the  residue  of  the  said  term 
as  the  said  John  Peirse  and  Alice  Rndman  should  joinili^ 
live;  and  if  the  said  Alice  Rvdman  should  survive  the 
said  John  Peirse,  then  after  his  death,  in  trust  wholly  ht 
the  said  Alice  Rudman  her  executors,  administrators  and 
assigns,  to  her  and  their  own  use  and  benefit :  and  if  the 

(e)Qu.  For  it  is  stated  in  page  1896  (line  5,6)  that 
the  testatrix  had  no  real  estate  except  what  is  particularly 
mentioned  in  the  will ;  for  the  words  '*  all  tbe  rest  of  my 
"  estate^  4rc«'*  in  the  residuary  clause  are  applicable  to  th^ 
real  estate  as  well  as  the  personal  estate,  she  having  dis* 
posed  of  part  of  both. 
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1766.      '^'^  ^'  ^'  ^^o^^^  ^^^  i°  ^^^  life-time  of  the  said  J.  P. 

ARM-       ^^^^  from  and  immediately  after  such  her  death,  upon 

STKONG     trust  to  permit  and.sujffer  such  pert^ons  to    hold  aud 

ex  dimiss.  ^"J^y  ^^^   ^me  premises  for  the  residue  of  the  term, 

linker'  ^^  ^^^  ^y  ^^y  Writing  under  her  hand  and  seal^  &c.  or  by 

et'aU*    '   ^^^  ^^^^  ^^'^  ^"^  testament^  &c.  should  appomt. 

y  *  The  said  marriage  took  effect. 

PEiRSB         ^^^  ^^*^  William  Harring  died  in  1733^ 
et  ah'  ^y  in^'^w'urc  dated  2;)th  September  1743,  (which  recit- 

ed the  former  deed  of  settlement,  and  the  trusts  and  i»* 
mitations  contained  in  it,)  in  consideration  of  the  sum  of 
3301.  paid  to  the  said  John  PeiVs^and  ^/iVehis  wife,  the 
said  Kobert  Tinker  by  the  direction  of  Ptirveand  his 
"wife,  and  also  the  said  John  Peine  and  the  said  Alice 
Peirse  assigned,  and  the  said  Alice^  in  pursuance  of  her 
power  reserved  to  her,  limited  the  premises  in  question, 
.    .  to  Andrew  Sealy  his  executors,  administrators  and  assirrnsi 

-  />Av  1  ^ot  the  remainder  of  the  said  term  of  99  years  deternuna- 
L  1900  J  i)le  as  aforesaid  with  a  proviso  for  redemption  upon 
payment  of  the  principal  and  interest  upon  the  25tli 
of  March  then  next  ensuing.  In  this  indenture  is  a 
covenant  for  further  assuring  the  premises  upon  noii« 
payment,  &.c. 

By  indenture  dated  18th  Noremfc^r  1751,  the  said  Jb/ia 
Peirse  and  his  wife,  in  consideration  of  3001.  assigned 
over  the  premises  in  question  to  Hester  Pitman  her  ex- 
ecutors, administrators  and  assigns  for  the  remainder  of 
the  term  determinable  as  aforesaid  :  with  a  like  proviso  for 
redemption,  and  covenant  for  further  assurance  as  are 
above-mentioned. 

The  said  John  Peirse  paid  all  the  interest  due  on  the 
said  several  mortgages,  to  the  last  day  of  payment 
'  respectively  before  his  death,  which  happened  in  17o8. 
His  wife  survived  him,  but  paid  no  intertst  after  his 
death,  either  to  Seal^  or  Pitman,  or  to  any  other  per- 
son on  their  behalf:  uor  was  any  interest  ever  demanded 
of  her. 

The  said  Aadrem  Sealy  and  Robert  Tinker  are  since 
dead;  and  the  six  first-named  of  the  lessors  of  the  plain- 
tiff are,  respectively,  their  legal  representatives :  viz.  John 
and  Jo^/>A  Tinker,  B.  Harring,  ^\\A  James  BartUtt,  are 
executors  and  legal  representatives  of  Robert  Tinker  : 
and  Robert  Preston  and  Thomas  Hunt  are  the  executoi-s 
and  legal  representatives  of  Andrew  Seali/, 

The  said  ^/ice  Pnrse  continued  in  possession  of  the 
premises  until  her  death,  which  happened  iu  1705  ;and, 
previous  thereto,  made  her  will  dated  29iii  Jw/y  1759, 
whereby  she  devised  the  premises  to  the  defendaiit  her 
daughter  in  the  toilovving  words—"  I  give  unto  my 
•*  ilau«^hter  A/ict:  Ptine  all  that  leasehold  estate  commoxi-» 
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**  1y   callc(f  Reise's  which  T  now  hold  by  virtue  of  a      17^6. 
"  settlement  made  before  marriage   with  my4ate  hus-      arm- 
•*  band."  STliONa 

'  The  defendant   Peirse  is  in  poss^ssrion  of  part  of  the  ex  dimissi. 
premises  in  question  ;   and  the  other  defendants,  of  the    tinker 
residue,  as  her  under-tenants.  etal'. 

The  question  submitted  to  the  court  was  "  whether  the         v. 
"plaintiff  wus  intitled  to  recover  the  premises  in  this     peirsc 
••ejectment."  etal\ 

Mr.  Gou/J argued  this  case  for  the  plaintiff :  Mr.  Thur' 
fon-  for  the  defendants. 

And  the  question  they  meant  to  make,  was  "  whether 
**  a  mere  trustee  could  dispute  the  possession  of  his  owu 
"  cestui/ qui  truH'"  r     ioai    n 

But  I  iJE  Court,  though  they  looked  upon  it  as  a  [  ^^^^  J 
settled  point,  •*  that  the  formal  title  of  a  trustee  should 
••  not»  in  an  ejectment,  be  set  up  against  the  cestui/  qui 
*•  trust:  because,  from  the  nature  of  the  two  rights,  the 
"  cesfuT/  qui  trust  is  to  have  the  possession  ;'*  yet  in  this 
case,  that  was  not  the  question  :  for,  here,  the  lessors  of 
the  plaintiff  were  not  trustees  for  the  defendant,  but  for 
the  mortgagees. 

And  therefore  they  immediately  gave  judgment ;  tind 
directed  that  the 

PosTEA.  should  be  delivered  to  the  ?L/LniTiTF.{a) 

Rex  versus  Lookup,  Weifnei.  7th 

May,  1766.    \ 

OX  the  30th  of  June  176-J,  in  the  second  year  of  his  ^n  off^»«e 
present  majesty,  a  bill  was  foimd  against  the  defeii- [^J^Yc'^^^^^^ 
dant  George  Lookup,  for  wilful  and  corrupt  perjury  in  his  h^ve  been 
answers  to  a  bill  in  Chancery  filed  by  S'lvThomas Frederick,  doue  in  the 
relative  to  money  charged  to  be  unfairly  won  by  the  de-  ^'""^  «f  a  late 
fendant  at  play.  \^IS^  *J*/J*^; 

Upon  this  indictment,  he  was  tried,  and  convicted.       ihVp«»ceoV 
He  thereupon  petitioned  the  king; and  obtaincxl  a  re«p  i4ie  •)resent ii 


fataL 


(r/)  Tiiis '^ase  was  not  worthy  of  a  report,  if  it  was  de- 
terminv^d,  for  the  reason  given  by  the  reporter,  v;z.  that 
•*  the  lessors  of  tlie  plaintiff  were  trustees  not  for  the 
^*  defendant  but  for  a  third  person."  Sed  Qu.  if  the  mort- 
ga^es  \vt  re  not  both  voi(|,  being  made  by  a  husband  and 
wife  possessed  only  in  right  of  the  wife,  and  the  power 
for  the  wife  to  appoint  being  conditional  only,  in  case 
the  husban<l  should  survive  the  wife,  and  the  trust  of  the 
estate  (which  wjis  a  term)  being  if  she  should  survive 
her  intended  husband  then  for  her,  seems  not  assigna- 
ble during  the  coverture  being  not  only  not  vested  bu>. 
impossible  to  v^st  during  the  coverture. 
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1766.      fei^^nce  to  Lord  Mansfield;  who  cbote  to  take  the  opw 

K£x'      ^^^^  of  the  judges.  They  received  his  affidavits,  aiidexa- 

y^         mined  into  his  reasons  and  insinuations.     AHer  which, 

I.OOKUP.    they  declared  themselves  thoroughly  satisfied  with  the 

verdict ;  and  saw  no  foundation  for  grsnting  a  new  trial. 

Whereupon,  they  proceeded    to   his  sentence:  which 

was — **  That  he  should  be  set  in  and  upon  the  piilory, 

**  at  Ch^tring-^rosSf  for  an  hour,  between  the  hours  of 

*'  twelve  and  two ;  and  that  he  should   be  afterwards 

"  transported  to  some  of  his  majesty's  colonies  or  plan- 

•*  tat  ions  in  ^mrrtVfl,  for  the   space  of  seveo  years;  and 

**  be  now  remanded  to  the  custody  of  the  marshal,  to 

"  be  by  him  kept  in  safe  custody,  in  execution  of  the 

*'  judgment  aforesaid,  and  until  he  shall  be  transported  as 

"  aforesaid;* 

On  fVednetda^  ^7ih  November  1765,  (which  was  eight 
or  nine  days  after  the  sentence  had  been  pronounced,) 
he  moved  **  to  stay  tfu  etitri^  of  the  judgment;*'  in  order 
to  give  him  an  opportunity  of  muvuig  in  arrest  of  judg- 
ment ;  2i  fatal  mistake  having  been  since  discovered  ;  viz.^ 
**  that  the  fact  was  charged  to  have  been  committed  in 
^  "  the  lime  of  the  /ate  king,"  whereas  the  indictment  con- 

^  1902  J  eludes  "  against  the  peace  of  the  present  king  :*'  and  bis 
counsel  urged,  that  he  was  niUtin  /iffteyasthe  motion 
was  made  duringthe  same  term  in  which  the  sentence  was 
pronounced,  and  the  entry-roll  of  the  record  not  yet 
made  up. 

But  The  Court  denied  this  motion.  They 
thought,  that  in  such  a  case,  and  upon  such  an  ob- 
jection, they  were  not  bound  or  warranted  to  let  iu 
a  motion  iu  arrest  of  judgment,  ailer  aenteuce  is  pro- 
nounced. 

His  regular  remedy  was  by  writ  of  «rror. 

The  next  day,  the  defendant'scounsel  moved  to  ac^um 
his  standing  in  the  pillory,  on  an  affidavit  (made  by  his 
physician)  of  his  illness ;  and  that  bis  standing  in  the 
pillory  in  the  open  air,  for  an  hour,  would  probably  endan-' 
gerhit  life. 

Note— The  rule  is  drawn  up, "  that  the  marshal  deliver 
*'  the  defendant  to  the  sheriff;  and  that  the  sheriff  do 
"  set  him  iu  and  upon  the  pillory,  for  an  hour,  between 
"  the  hours  of  ten  and  twelve,  on  [leaving  the  day  in 
**  blank  ;]  and  then  deliver  him  to  the  marshal,  ttc.'* 
and  this  bl;mk  is  afterwards  filled  up,  at  the  choice  and 
nomination  of  the  sheriff.  In  theprcsent  case,  it  had  been 
filled  up  with  the  words.  **  Saturday  next,  the  30tb  in- 
''stant;*'  and  had  been  actually  delivered  out  to  tbe  sheriff. 
Lord  MANSf  i£LD--Let  the  rule  be  altered 
thus*-*'  That  upon  reading  the  former  rule,  and  upon 
^*  raading  the  affidavit  of  Dr.  Watson  conceming  the 
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'*  present  i  ndmposi  tion  of  the  defendant^the  time  appoint-      j  JQ^^ 

*'  ed  by  the  said  rule  for  setting  the  defendant  in  and        ^^x* 
*'  upon  tfie  pillory  is  enlarged ;  and  that  the  said  sen?         ^ 
"  tence  be  executed  on  the  I7th  da^  of  December  next^   tookup 
**  or  at  900H  afterwards  as  the  same  can  be  done  without 
••  danger  from  the  defendant's  indisposition/' 

The  next  day  (the  last  day  of  Michaelmas  Term  1765,) 
£yre,  recorder  of  London,  on  behalf  of  the  defendant* 
urged  the  court *(as  he  had  before  done,  on  the  preceding 
day,)  to  refom/rfer  their  judgment,  that  is  to  say,  their 
sentence:  and  he  mentioned  I  Saik  78.  The  Queen  a«raihst 
Darby,  and  Farreslei/  (7  Mod.)  100.  S.  C.  and  2  Halexs 
Hist.  P.  C.  379.  where  L)rd,  Ch.  J.  Ha/e  says,  "  if,  by 
••  any  mistake  or  oversight,  the  court  should  give  judg- 
**  ment  against  a  clerk  convicted  of  a  felony  within 
*•  clergy;  yet  they  may,  and  (as  I  think)  otfg/&  to  allow 
"  him  his  clergy,  after  his  attainder."  Fiom  whence  he 
argued,  that  as  in  the  present  case  the  judgment  ought 
to  have  been  "  quod  cassetur^*  it  is  not  only  in  their  puw-  r  1903  3 
er  to  set  it  right  now,  but  they  are  even  bound  ex 
tsffi&o  to  do  so.  And  he  said,  there  was  no  distinction, 
in  criminal  cases,  between /bi-m  and  substance. 

But  Thb  Court  persisted  in  not  doing  this, 
without  some  precedent.  They  said,  the  citation  from 
Hal^s  H.  P.  C.  was  not  parallel  to  the  present  case. 
There,  the  judgment  would  only  be  corrected:  this  is  a 
motion  to  arrest  it.  That  was  a  capital  case  too ;  here, 
you  are  limited  to  a  time.  And  even  in  capital  cases, 
you  have  no  instancerof  suchamotion  as  i\\\^,  after  the 
expiration  of  the  limited  time. 

MOTIOir  DENIED. 

Whereupon,  Mr.  Lookup  brought  a  writ  of  error  re- 
turnable in  parliament,  and  assigned  several  errors.  1st. 
That  the  indictment  is  insufficient,  9d.  That  the  offence 
io  the  indictment  specified  is  not  charged  to  have  been 
done  against  the  peace  of  his  late  msyesty ;  in  whose 
reign  it  .was  alledged  to  have  been  committed.  3d.  Thai 
the  offence  is  charged  to  have  been  done  against  the 
peace  of  his  present  majesty ;  in  whose  reign  it  appears 
not  to  have  been  committed.  4th«That  no  certain  day  or 
time  is  fixed,  appointed  or  limited  by  the  judgment,  for 
setting  the  plaintiff  in  error  in  and  upon  the  pillory. 
5tb.That  no  certain  time  is  fixed,  appointed  or  limited  by 
the  judgment,  for  the  transportation  of  the  plaintiff  in 
error.  6th.  That  the  court  of  King*s  'Bench  had  not  any 
power  or  authority,  by  law,  to  adjudge  or  order  that  the 
plaintiff  should  be  transported  to  some  of  his  majesty's*  *  ^-  SG.s. 
colonies  or  plantations  in  America  for  the  space  of  seven  ^*^^' 
years. 

All  the  objections  Were  considered  as  friroloas  ;  ex- 
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]  jQd,      cepf  that  wbicb  was  discovered  after  sentence  p^ronounced. 

BEX        ®"^ 

.  y  .On  5  th  Mai/ 1766,  the  following  question  was  put,  by 

LOOKUP.    *'^^  Lard«,  to  the  judges — 

**  Whet  her  the  perjury  being  alle4ged  in  the  indictment 
"  to  have  been  committed  in  the  time  of  the  iateking^ 
**  and  charged  to  be  against  the  peace  ot*tbe  now  king, 
"  is  fatal,  ami  lenders  the  indictment  tV#^/^VH»n/." 

The  Lord  Chief  Baron  delivered  the  uoaoimou  spin  icn 
of  the  judges,  in  the  affinmatitc. 
r    1 904  1      And  upon  thh  point,  the  judgment  of  the  ^in^i  BpiOi 

was    KEVERSEn. 

Two  days  after,  on  7th  May  1766,  Mr.  Recorder  moved 
on  his  behalf,  (but  without  his  being  brought  up,  iuto. 
court,)  that  be  might  be  dnfharged* 

And,  the  order  of  reversal  being  pix>duced  and.  read, 
'i'uE  CoCet  ordered  hiin  to  be 

^V.  post  99th  DISCHAHGED.* 

J»iittary,l77i.  Jt  is  very  remarkable,  that  fjcom  Michatltnat  Term^ 
1756,  to  the  time  of  this  publicalipo  (Michaelmas  Term 
1771,)  this  is  tlie  only  judgment  of  the  cour.t  Qi  Kings 
Bench,  whicfi  has  been  reversed  ;  though,  froni  tbe  im- 
portance and  diQiculty  of  tbe  questions,  there  have  been 
many  writs  of  error  m  the  £xcbequer-cbai|iber  aad  in 
Pariiat^ent. 

Friday,  9th  Rbx  vtrsus  Hellinc  et  al. 

May,  1766.     ' 

Qrdcrirwieon  TMT^*    ^^^^    ^"^  ^^^'  ^^"^^^g  shewed  cause  agains 
liiaftterWed-  quashing  an  order  made  upon  Easter    Wedneiday 

ncrwlny  for  ap-  \l6i\  by  two  justices  (Luke  Robinson  and  Joseph  Girdlert 
ppiuting  over-  Ksqrs,)  appointed  the  det'eudantg  overseers  of  the  poor  of 
«<>«?^s  gv«<-      St.  Andrews  UQlborn  above  the  bars,   and  St.  George  the 
Martyr. 

It  has  been  objected,  that  this  is  not  an  appointment 
under  the  statute  of  43  Eliz.  c.  2.  be  ng  *'for  this  present 
•'  year  1760V' 

Answer — But  this  i^  the  usual  form  in  this   parish. 
.    And  the  order  says, "  and  to  do  a// such  things  as  their 
•*  duty  reqiiires  ;"  that  is,  (amongst  other  things)  to  stay 
in  their  ofhce  till  otjj^rsare  appoiiued. 

Sir  Fietcher  Norton  and  Mr.  IVaiker,  contra^  argued  for 
quashing  the  order. 

'J  hey  admitted,  they  could  not  go  out  of  the  order. 
Bjut  by  43  £te.  c.  *2.  sect.  1.  the  overseera  are  to  be  no- 
minated yearly,  and  this  act  {giving  a  jurisdiction,  they 
^re  obliged  to  conform  exactly  to  it.  Consequently, 
they  can  nominate  only  fou  4  yeaa;  (neither  more 
|)or  less.) 
Wbertas   this  appointment  being   mad£   on  Easter 
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Wednesdaif,  and  appointing  theoa/or  tbe  year  1766,  they       1766. 
ivere  not  obliged  nor  autUorized  or  intitted  to  continue   cabtsh 
any  longer  than   the  end  of  the  year  1106.    It  is  not  an         y. 
appointment/or  a  vetfr.  bo£HM» 

Lord  MANsrtBL d — ^Tbe  real  objections,  I  take 
it  forgranted^  are  not  before  the  court. 

I'be  only  questiou  bfoie  us  is  **  whether  the  order  li  * 
••  good  upon  the  face  of  ii  or  not.*'  - 

Novir  this  order  plainly  means  the  over$e€ri  year  :  and 
ihat  year  is  from  Easter  1765,  to  Easier  1766.  You 
would  make  it  baHl,  by  understanding  jt  to  mean  the  year 
of  our  Lord.  But  you  can  not  construe  this  order  to  be  - 
a  bad  one,  by  understanding  it  so:  for  it  manifestly  means 
guite  another  sort  of  year. 

Mr.  Justice  VTilmot  was  silent,  being  a  pa^ 
risbioner. 

Mr.  jQstice  Yates  Vas  absent 
Mr.  Justice  Aston  concurred  with  Lord  Mans^' 
JCe/ii ; ai^d said,  that  if  the  construction  may  betaken  two 
ways  :  one  of  t|iem  making  the  order  good,  the  other 
making  it  bad;  he  should  take  it  inthesiense  that  would 
tndke  it  good.    Wherefore 

PerCar.^ 

RULB  DISCHARC^Cb. 

Order  affirmed. 

h-EX  venm  Inhabitants  of  Eccle^iall   ft^ERLoW  in  Moods?  lllh 

Sheffield.  •      Msj^ITSe. 

See  this  cose  abridged,  in  the  table  ;  and  at  large  in  the 

quarto-edition  of  my  Settjuement-cases,  No.  1S0»  . 

Pa.  562. 

Carter  vermt  BoEHtt.  r^  ^,^  ^ 

THIS  was  an  assurance-cause,  upOn  a  pblicy  linger-  toace.iio»eol 
wrltteu  by  Mr.  Charles  Boekrh^  of  interest,  or  no  in-  ^in  a^oid  * 
terest:  without  benefit  of  salvage.    The  insurance  wai  policy  ufst* 
maie  by  the  plaintitf,  for  the  l)^nefit  ot  hift  brother,  go*  •o«n«C' 
vernor  George  Carter. 

-  It  was  tried  before  Lord   iijfisfieldzi  GtHUhatt  i  vluA  r    1905   ) 
Is  verdict  was  found  for  the  plaintiff  by  a  special  jury  of  ^ 
ttierchants. 

On  S^urJlay  tbf  t^lb  of  April  last,  Mr.  JEtecordet 
{Eyre^)  on  liehalf  of  the  defendant,  moved  for  a  new  trial. 

His  objection  was/*  that  circumstances  were  not  sutS* 
•*  ciently  disclosed." 

A  rule  ^as  made  td  Shewcause  :  and  copies  of  letters  C^  fesM*  ^6.] 
and  depositions  were  ordered  to  be  left  With  hoxA  Ubitk^ 

N.  B.    Four  other  dau«e^depelkd6luit9uth!ii. 
Vol..  III.  Rr  ^  *• 


176^.  The  counsel  for  the  phiintiflF,  viz.  Mr.  ilfor*o»,  Mr.  Di/iir- 

CARTER    '^'^^  ^^  Mr.  tVaflace^  shewed  cause  on  Thursday  the  first 

V.    ^     of  this  month.     But  first, 

soEtf ft*  Lord  Mansfteld  reported  tlie evidence — ^That 

ft  was  iih  action  on  a  poh'cy  of  insurance  for  one  year  ; 

viz.  from  I6th  of  OcloUer  1759  to  16th  October  I7<5a,  for 

ibe  benefit  of  the  governor  of  Fort  Marlborough^  Gforgc 

Carter^  against  the  loss  of  Fort  Marlborough  in  the  island 

o^  Sumatra  in  the  East  Indies,  by  its  being  taken  by  a 

foreign  enemy.   The  event  happened  :  the  fort  zcas  taken, 

by  Count  D'Estaigne,  within  tlie  year. 

The  first  witness  was  Cattthorne,  the  policy -broker, 
who  produced  the  haemorandum  given  by  the  governor  s 
brother  (the  plaintiff)  to  him  :  and  the  use  made  of  the^e 
instructions  was  to  shew  that  tlie  insurance  was  wia^?e 
"  for  the  benefit  of  •governor  CoWer,  and  to  insure  hiin 
*'  against  the  taking  of  the  fort  Uy  a  foreign  enemy." 

Both  sides  has  been  long  in  Chancery :  and  the  chan- 
cery-evidence on  both  sides  was  read  at  the  trial. 

It.  was  objected,  on  behalf  of  the  defendant,  to  be  a 
fraud,  by  co/ifffl/mew^  of  circumstances  which  oufght  to 
have  been  disclosed  ;  and  particularly,  the  weakness  of 
the  fort,  and  the  probability  of  its  being  attacked  by  the 
French  .-which  concealniient  was  offered  to  be  proved  by 
two  letters.  The  first  was  a  letter  from  the  governor  to 
his  brother  Roger  Ccrrfer.  his  trustee,  the  plaintiff  in  this 
cause  :  the  second  was  from  the  governor  to  the  East  In^ 
diO'Companj/. 
r  1907  1  '^^^  evidence  in  reply  to  thJs  objection  consisted  of 
*•  J  three  depositions   in   CITancery,  setting  forth  that   the 

governor  had  20,0001.  in  edects:  and  only  insured 
10,0001:  and  that  he  w«s  guilty  oi  no  fault  in  defending* 
the  fort. 

The  first  of  tl)ese  depositions  was  Captain  Tfyon^  ^ 
which  proved  that  this  was  not  a  fort  proper  oir  designed 
to  resist  European  enemies  :  but  onlyxalcuJated  for  de- 
fence against  tlie  natives  of  tbe  island  of  Sutnatra ;  and 
also  that  the  governor's  office  is  not  miiiiaiy^  hut  only 
mercantile;  and  that^ort  MmWorough  i^only  a  subordi» 
^te  factory  to  Fort  St.  George. 

There  was  no  evidence  to  the  contrary.  And  a  ver- 
dict was  found  for  the  plaintifl',  by  a  special  juFy* . 

After  his  lordship  had  made  his  report,T- 
.  The  counsel  for  the  plaintiff  proceeded  to  shew  caase 
against  a  new  trial.  .  • 

I'hey  argued  that  Ifaere  was  Kp  such  concealment  of 
circumstances  (as  the  weakness  of  the  fort^  or  the  pro** 
bability  of  the  attack,)  as  would  amount  to  a  fraud  aufil- 
cieiit  to  vitiate  this  contract :  all  which  circumstancet 
were  unitersal/y  knovm  to  .every  merchant  upon  the  fx* 
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change  of  London.  And  all  these  cjrcuiAstaDGes,  they 
said,  were  fully  considered  by  a  special  jury  of  mercbantB, 
who  are  the  proper  judges  of  them. 

And  Mr.  Dunning  laid  it  down  as  a  rule—"  That  the 
**  insured  is  only  obliged  to  discoveryiic/';,  not  the 
**  ideas  or  speculatiens  which  he  may  entertain,  upon  such 

"  facts;' 

They  said,  this  insurance,  was  in  reality,  no  more  than 
a  wager;  *'  whether  the  French  would  think  it  their  in- 
**  terest  to  attack  this  fort ;  and  if  they  should,  whether 
"  they  would  be  able  to  get  a  ship  of  war  up  the  river, 
'♦  or  not."  . 

Sir  Fieteher  Norton  and  Mr..  Recorder  ( Eyre)  argued, 
£onira^  for  the  defendant  (the  under-writeh) 

They  insisted,  that  the  insurer  has  a  right  to  know  ai 
much  as  the  insured  himself  knows. 

They  aU^dged  too,  thsLt  the  broker  is'  %l\e  sole  agent 
«f  the  insured. 

These  are  generaH,  universal  principles,  in  all  insurances.  [ 

Then  they  proceeded  to  argueiusuppoit  of  the  present 
otgertion. 

The  broker  had,  they  said,  on  being  cross-examined, 
.Qwned  that  he  did  noi  believe  thai  the  insurer  would  have 
meddled  with  the  iusurance»  if  he  had  seen  these  two 
fetters. 

jiU  the  circumetanoes  ought  to  be  disclosed. 

This  wager  is  not  only  "  wliether  the  fort  shall  be  atf 
backed :  but  "  whether  it  shall  be  attacked  and  taken'* 

Whatever  realljf  increases  the  risque  ought  to  be  dis- 
dosed. 

Then  they  entered  ix>to  the  particulars  which  bed.heesi 
here  kept  concealed.  And  they  insisted  strongly,  thai 
the  plaintifF  ought  to  have  discovered  the  weakness  and 
abat^liite  indefencibUiiy  of  the  fort.  In  this,  case,  us  againsi 
the  insurer,  he  was  obliged  to  make  such  discovery, 
though  he  acted  for  the  goternor.  Iod£ed,  a  goyenior 
ought  not,  in  point  of  f>olicy,  to  de  permitted  to  insure 
0iail:  but  if  he  is  pennitUdU}  insure,  or  will  hisureiiie 
eugbt  to  disclose  all  facts*. 

It  can  not  be  supposed  that  the  insurer  would  ii^yi  , 
insured  so  low  as  41.  per  cent,  if  he  bad  khown  pf  these 
letters. 

It  is  begging  the  question  to  say,  "  that  a  fork  if  ooi 
**  icitended  for  defence  against  an  enemy."  Tlie  eup{)o- 
sition  is  absurd  and  ridiculous.  It^  must  be  preaumed 
thai  it  wasiivtended  for  that  .pi»pose  :  and  the  presump^ 
Hon  was''  that  the  fort,  the  powder,  tbe^tins,  j&c.  wevf 
^  msL  jgooi  and  proper  eanfi^i^n:\  Iffch^  werewt,  (^nd 
it  is  agreed  that  in  fact  they  were  not,  and  .that  ibe  gp- 
Yemor  knem  it,}  it  ought  to.iuive  bees  dischui. .  fiut  if 
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be  had  disclosed  this,  he  could  not  have  got  the  insurance. 
Therefore  this  was  a  fraudulent  coocealment :  and  the 
under-writer  is  not  liable. 

It  does  not  follow,  that  because  he  did  not  insure  his 
mkole  property  ;  therefore  it  is  good  for  what  he  hai 
judged  proper  to  insure.  He  might  have  his  reasons  for 
insuring  only  a  p&rt,  and  not  the  whole. 

Cur.  adviuire  vult. 
3  Lord  Mansfield  now  delivered  the  resolution 

of  the  court. 

This  is  a  motion  for  a  new  trial. 

In  support  of  it,  the  counsel  for  the  defendant  contend, 

V  that  some  circumstances  in  the  kt)Owled|^e  of  governor 

**  Carter^  not  having  been  mentioned  at  the  time  the  po- 

^  f  licy  was  underwrote,  amount  to  a  coucraimeni,  which 

"  ought,  in  law,  to  avoid  the  policy." 

The  counsel  for  the  plaintiff  insist,  **  that  the. not  men- 
''  tioning  these  particulars, does  no^  amount  toaconceaU 
*'  ment,  which  ought,  in  law,  to  avoid  the  policy :  either 
"  as  ti  fraud ;  or,  as  raryiffg^the  contract." 

1st  It  may  be  proper  to  say  something,  iu  general, 
of  conct'ilmentt  which  avoid  a  policy. 

2dly.  To  state  particularly  the  case  mw  under  const* 
deration. 

ddly.  To  examine  whether  ihe  verdict^  which  finds  this 
policy  good  although  the  particulars  objected  were  not 
mentioned,  \s  a  ell  founded. 

First    Insurance  is  a  contract  upon  speculation. 

The. special  facts,  upon  which  the  contingent  chance 
is  to  be  computed,  lie  most  commonly  in  the  knowledge 
o(  the  insurtd  only  :  the  under-writer  trusts  to  his  re-^ 
presentation,  and  proceeds  upon  confidence  that  he  does 
not  keep  back  any  circumstance  in  his  knowledge,  to 
mislaid  the  under-writer  into  a  belief  that  the  circum* 
stance  does  not  exist,  and  to  induce  him  to  estimate  the 
risque,  as  if  it  did  not  exist  ^  « 

The  keeping  back  such  circumstance  is  a  fraud,  and 
therefore  the  policy  is. voidl  Although  the  suppression 
should  happen  through  mislake,  without  any  fraudulent 
intention ;  ye(>till  tlie  under-writer  is  deceived,  ?Lnd  the 
policy  is fm;' because  the  risque  run  is  really  different 
from  the  risque  understood  and  intended  to  be  run,  at  the 
time  of  die  agreement 

The  policy  would  equally  be  void,  against  the  umkr^ 
writer,  if  he  concealed  ;  as,  if  he  insured  a  Aip  on  her 
voyage,  which  he  privately  knew  to  be  arrived:  and  an 
action  would  lie  to  recover  the  premium. 
r  1910  3  '  '^^  governing  principle  is  applicable  to  a// contracts 
and  dealings- 
Good  faith  forbids  either  party  by  cQucealiiic  what 
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he  privately  knows,  to  draw  the  other  into  a  bargain/     i7fi5. 
.  from  bis  ignorance  of  that  fact,  and  his  believing  the  con-    carter 
trary.  ^ 

But  either  party  may  be    innocently    silent,   as  to    hqbh^, 
grounds  open  to  hoik,  to  exercise  their  judgment  upon.p^ic.  de  OS. 
Zdliud  est  celare:  aiiud,  tacere  ;  neque  enim  id  est  celare  L.  3.  c  n/ 
guicquid  reticeas ;  sed  cum  quod  tuscias^  id  ignorare  emoiu*  ^^O 
menti  tui  causa  velis  eos,  quorum  intersit  id  scire. 

This  df;finitionof  concealment,  restrained  to  the  effi« 
cient  motives  .nnd  precise  subject  of  any  contract,  will 
generally  hold  to  make  it  void,  in  favour  of  the  party 
misled  by  his  ignorance  of  the  thing  concealed. 

There  are  many  matters,  as  to  which  the  insured  may 
be  innocently  silent— He  need  not  mention  what  the 
under-writer  knows-^Scientia  utritique  par  pares  contra* 
hentesfacit. 

*  An  under-writer  can.  not  insist  that  the  policy  is  void, 
because  the  insured  did  not  tell  him  what  he  actually 
knew  ;  what  way  soever  he  came  to  the  knowledge. 

Theinsured  need  ndt  mention  what  the  under-writer 
ought  io  know-,  what  he  takes  upon  himself  the  knowledge 
of;  or  what  heuaves  being  informed  of. 

The  under-w liter  needs  not  be  told  what  lessens  the 
risque  a.ii:reed_and  understood  to  be  run  by  the  express 
terms  of  the  policy.  He  needs  not  to  be  told  genera]  topics 
of  speculation  :  as  for  instance— -The  under-writer  is 
bound  to  know  every  cause  which  may  occasion  natural 
perils;  as,  the  difficulty  of  the  voyage — the  kind  of  sea- 
sons— the  probability  of  lightning,  hurricanes,  earth- 
quakes, &c.  He  is  bound  to  khow  every  cause  which 
may  occasion  political  perils ;  from  the  ruptures  of  states 
from  war,  and  the  various  operations  of  it.  He  is  bound 
to  know  the  probability  of  safety,  from  the  continuance 
or  return  of  peace;  from  the  imbecility  of  the  enemy, 
through  the  weakness  of  their  counsels,  or  their  want  of 
strength,  &c. 

If  an  udder-writer  insures  private  ships  of  war,  by  sea 
and  on  shore,  from  ports  to  ports,  and  places  to  places, 
any  where— He  needs  not  be  told  the  secret  enterprizes 
they  are  destined  upon ;  because  he  know$  some  expedi-  p  .  ^ . .  *t 
tion  must  be  in  view ;  and,  from  the  nature  of  his.  con-  L  *^*  *  J 
tract,  without  being  told,  he  waves  the  information.  If 
he  insures  for  three  years,  he  needs  not  be  told  any  cir- 
cumstance to  shew  it  may  be  over  in  two :  or  if  be  insures 
a  voyage,  with  liberty  of  deviation,  he  needs  not  be  told 
what  tends  to  shew  there  will  be  no  '({aviation. 

Men  argue  differently,  from  natural  phenomena,  and 
political  appearances !  they  have  different  capacities^ 
different  degrees  of  knowledge,  and  different  intelligence. 
JButthe  means  of  information  and  judging  are  open  to 
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CARTfiS 
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Secondlj* 


botb:  eAch  professes  to  act  froro  bis  own  ftkill'and  ags*- 
city  :  and  tlierefore  neither  needs  to  communicate  to 
the  other. 

The  retuon  of  the  rule  which  obliges  parties  to  dis«» 
close,  is  to  prevent  fraud,  and  to  encourage  good  faitb. 
It  i^  adapted  to  such  facts  as  vary  the  nature  of  the  coo* 
tract ;  which  one  privately  knows,  j^xxd  the  oilier  is  igno- 
rant of,  and  has  no  reason  to  suspect. 

Hie  question  therefore  must  always  be  **  whether 
<*  there  was,  under  all  the  circumstances  at  the  time  the 
*^  policy  was  under-written,  a  fair  represzntathn ;  or  a 
**  concealment ;  fraudulent,  if  designed ;  or,  though  not 
^  designed,  varying  materially  the  object  ik  the  policy, 
**  and  changing  the  risque  understood  to   be  run." 

This  brings  me,  in  the  second  place,  to  state  the  case 
now- under  consideration. 

The  policy  is  against  the  loss  for  Fort  Marlborough^ 
from  being  destroyed  by,  taken  by,  or  surrendered  unto, 
any  European  enemy,  between  the  1st  of  Ocivber  175©, 
and  1st  of  October  176(^  U  was  under-written  on  the 
9th  of  May  1760. 

The  under-writer  knew  at  the  time,  thut  the  policy 
was  to  indemnify,  to  that  aniouaC,  Rtfger  Carter  the  go- 
vernor of  Fort  Marlborough^  in  case  the  event  insured 
against  should  happen.    'I'he  governor's  instructions  for 
the  insurance,  bearing  date  at  Fort  Marlboro^tgh  the  ^dd 
of  September  1759,  were  laid  before  the  underwriter. 
Two  actions  upon  this  policy  were  tried  before  me  io  the 
year  176^.    I'he  defendants  then  knew  of  a  letter  writ- 
ten  to  the  Ectst  India  OoiKipany,  which  the  company 
offered  to  put  into  my  hands;  but  would  not'deiivtrr  to 
the  parties,  because  it  contained  some  matters  which 
tliey  did  not  think  proper  to  be  made  public, 
r    1912    1     An  objection  occurred  to  me  at  the  trial,  •'  whether 
"a  policy  against  the  4o«s  of  Fort  Marlborough^  for 
<^  the  benefit  of  the  governor,   was  good  ;* '  upon  the 
principle  which  doe^  not  allow  a  sailor  to  'insure  his 
-wages. 

But  considering  that  this  place,  though  called  a  fort, 
wte  really  but  a  ftrctcity  or  settlement  for  tmde:  afid 
that  he,  though  called  a  governor,  was  really  but  a  mer- 
Chant-^Conaideriug  too,  that  the  law  allows  the  o»ptaia 
of  a  ship  to  insure  goods  which  hehas  on  board,  or  fits, 
share  in  the  »hip,  if  he  be  a  part-owner ;  -and  the  caiptaia 
di^a  privateer,  if  he  be  a  part-owner,  to  itisuTe  tiis  share — 
Considering  too,  that  the  obiectipndid  iiot  lie,  upon  any 
ground  oi  justice,  in  the  mouth  of  theutider-writer,  who 
knew  htm  to  be  the  governor,  at  the  time  be  took  the  pfe*^ 
minm-^And-Bs,  with  regard  to  principles  of  public  pon* 
vjenience,  the  case  lo  seldom  iu^^peosi  (I  never  saw  Qxm 
2 


before,)  a»y  danger  from  tba  example  is  little  to  heap-      1766, 
prelieitded— I  did  not  think  myself  warranted,  upon  that     carter 
point,  to  nonsuit  the  pUintiff;  especially  too,  as  theob-         y^ 
jectiou  did  not  come  from  the  bar-  BOEnat. 

Though  this  point  was  mentioned,  it  was  not  insisted 
upon,  at  the  last  trial :  nor  has  it  been  seriously  arguecl, 
vppn  this  motipn,  as  sufiicient,  alone,  to  vacate  the  polir 
cy  :  and  if  it  bad,  we  are  all  of  opinion"  that  we^re  not 
«<  w^ranted  to  say  it  is  void,  upon  this  account. 

Upon  the  plaintiff's  obtaiuiug  these  two  ver(jiict8,  tlie 
underwriters  went  into^  a  court  of  equity;  where  they 
have  h^d  an  opportunity  to  sift  every  thing  to  the  bottom, 
to  get  every  discovery  from  the  goyeroor  and  his  brother, 
and  to  examine  any  witnesses  who  were  upon  the  spot. 
At  last,  after  the  fullest  investigatipQ  of  every  kiud»  fhe 
present  action  came  on  to  be  tried  at  the  sittings  after 
last  term. 

The  plaintiff  proved   without  conlrafliction,  that  the 
place  called  ISencooien  or  Fort  Marll/orough  is  a  factory 
or  settlement,  but  no  n^ilitary  fart  or  fortress.    That  it 
was  not  established  for  a  place  of  arms  or  defence  against 
the  attacks  of  an  European  enemy;  but  merely  for  the- 
purpose  offtrade,  and  of  defepce  against  the  natives.  That  . 
jthe  fort  was  only  intended,  and  built  with  an  intent  to 
keep  off  the  country  blacks.    That  the  oply  aecurity 
^^Viinsi  European    hips  of  war,  consisted  in  the  difficulty 
c^the  entrance  and  navigation  of  the  river,  for  want  of 
.proper  pilota.    That  the  general  state  and  copditioo  of 
4he  said  fort,,and  of  the  strength  thereof,  .was,  ingeneial 
ftvell  known,  by  ^oat  persons  conversant  or  acquainted  r    |qI3   *| 
with  Indian  afi'airs,  or  the  state  of  the  company's  tactpries  *-  '' 

Qr  settlements ;  aiul  coukl  not  be  kept  secret  or  conce^iled 
from  persons  who  should  endeavour  by  proper  inquiry, 
to  inform  themselves.  That  there  were  no  apprehensions 
orinteUigeuce.Qfskny  attack  by  the  iVtrA,  until  they 
atUcked  ^attalin  Feb.  1760.  That  on  the  8th  of  &- 
bruary\lli3ii\  there  was  no  suapipion  of  any  dlesign  .by  the 
French.  Tliatiliegovenior  then  bought,  fjnom  the  wiin^F, 
goods'  to  tlte^  value  of  4Q0O1.  and  h^o  good#  to  the  valueof 
above  20,0001.  and  then  deultfor  ^,0001.  and  upwards. 
That  on  the  Ist  of  April  1760»  tl\e  fort  was  attacked .  by 
»  Frtachmw  of  iuvar  of  04  guns  and  a  frigate  of  twenty 
glii\s  under  the  count  D*Egtaigne^  brought  in  by  Dutch 
pilots;  unavoidably  taken;  and  Biit^rwardsrdelivei^d  to 
the  i>i</(A;  and  the  prisoners  neixit  to  Batavie. 

On  the  part  of  the  defendant-*  After  all  the  opportu- 
nities .of  itiquiiv^  jno evidence  was oft'ered,  that  thaiWizcA 
ever  had  any  design  upon  fort  Malborough,  before  the  ead 
^iMurekn^i  wtb%i  tbeia  nraa  the  least  intelligence 
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1766«      ^  ^Itkim  «« that  ttiey  might  make  the  attempt,""  till  the 
CAaT£R      tokin^  of  Naital  in  the  year  17(iO. 

y^  They  did  iiDt  ofter  to  disprove  the  evidence,  that  the 

BO£HM«    S^^^rnorbad  acted,  a8  in  full  security,  long  after  the  month 
*    of  5q9fein^r  1 759 ;  and  had  turned  his  money  into  goods, 
80  late  as  the  8th  of  Fef^ruary  1760.    There  was  do  at- 
tempt to  shew  that  he  had  not  lost  by  the  capture  very 
considerably  beyond  the  value  of  the  insurance. 

But  the  defendant  relied  upon  a  letter,  written  to  the 
PaU  Xrtdia^  Company,  bearing  d^te  the  I  (>th  of  September 
1759,  which  was  ^nt  to  E^land  by  the  P///,  Captaitl 
fFf7«o7i,^whoar*ived  in  May  1760,  together  with  the  in* 
structions  for  insuring ;  and  al^o  a  letter  bearing  date 
the  22d  of  September  1769»  sent  to  the  plaintiff  by  the  same 
conveyance,  and  at  the  sam^  time,  (which  letters  his 
^  The  former  lordship  repeated.*) 
of  theiD  no- 

ftifiefl  tcrthe  £sit  India  Company,  that  the  French  had  the  preceding  jear,  a 
fle»i^n  oi.  foot,  to  attempt  t3k<nff  that  fcttlemeiU  hy  surprize  i  and  that  it  was  Tery 
probable  that  Ihej^  roi^ht  revite  that  design.  It  confesses  and  represent!  the  weali- 
Bes»  of  the  fort  t  its  being  badly  supplied  with  stores,  arms  and  amnuinition  s  and  the 
tropracticftbil>t>  ot  nnintamingit  (in  its  then  <taie)  8«^ainst  an  European  eneroj. 

The  latter  letter  (to  hia  brother)  owns  that  be  is  **  now  more  afraid  than  lomierlj, 
'*  that  the  French  should  attack  and  take  the  scttleiucnt i  for,  as  thejr  cannot 
**  muster  a  force  to  relieve  their  friends  at  the  coast,  they  may,  rather  than  remain 
*f  idle,  pay  ns  a  visit,  it  seems,  that  they  had  sueh  an  intention,  laat  year.*'  And 
^j^uerefore  be  dMi^s*  hi>  brother  to  get  an  insurance  made  upon  bis  sU>i  k  tber^. 

They  relied  too  upon  the  cross-examination  of  the 

broker  who  negotiated  the  policy,  **  that,  tn  hU  opimon^ 

T   inii.  1  "  these  letters  ought  to  have  been  shewn,  or  thecontents 

L   1914  J  ««  disclosed ;  and  if  they   bad,  the  policy  would  not  have 

•*  been  under-written." 

The  defendant's  counsel  contetided  at  the  trial,  as  Uiey 
havedone  upon  this  motion^ "  that  the  policy  was  void.'* — 

1st  Because  thestate andcondition<)fthefortf  mentioned 
in  the  govemor^^  letter  to  the  East  India  Compaoys  vraa 
notdiscloped. 

2diy.  Because  he  did  no^^fiVc/o^e,  that  the  IVcncA,  not 
being  in  a  condition  to  relieve  <beir  friends  upon  the 
coast,  were  more  Ukely  to  make  an  attack  upon  this  settle* 
ineftt,  rather  than  remain  idle. 

Sdly.  I'bat  he  had  na,t  disclosed  his  having  received  a 
letter  of  the  4t(i  oifelnuary  llbdt  from  which  it  seen^ed 
that  the  french  had  a  design  to  take  this  settlement,  by 
^Qvphze^theyearlfefore. 

•    They  also  contended,  that  the  opinion  of  the^  broker 
was  almost  decisive. 

Tberwhoie  was  laid  before  the  juiy ;  who  found  for 
tbeplaintiS;  > 

Thirdly— It  remains  to,  consider  these  olgections,i  ao^ 
to  examine  '*  whether  this  verdict  ia  mUj^omditiiJi^ 
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To  this  purpose,  it  is  necessary  to  consider  tbe  nature      1766, 
of  the  contract,  at  the  ttme  it  was  entered  into.  c  a  uteji 

The  pohcy  was  signed  in  Af^/y  lliiO,  The  contingency  y 

ivas  *•  whether  tort  Mariborough  was. or  would  he  taken,      boehm. 
"  by  an  European  eneniv,  between  October  1769,   and 
"  October  ilGOr 

The  computation  of  the  risque  depended  upon  tbe 
chance,  •*  whether  any  Eiirop^an  power  would  attack  tbe 
••  place  by  seiV  If  they  did,  it  wa»ii  incapable  of  resistance. 

The  under^writer  at  London^  in  May  t700,  could  judge 
tnuch  better  of  the  probability  of  the  contingency,  than 
governor  Curter  could  at  Fort  Marlborouiih,  in  September 
1759.  He  knew  the  success  of  the  operations  of  the  war 
in  Europe.  He  knew  what  naval  force  the  English  and 
Fretteh  had  sent  to  the  East  Indies.  He  knew,  from  a 
comparison  ot  that  f(»rce,  whether  the  sea  was  open  to 
any  such  attempt  by  the  French.  He  knew,  or  might 
kn.iw  every  thmg  which  was  known  at  Fort  Marlborough 
in  Se-^ember  17dM,  of  the  general  state  ot  atiairs  jn  tne 
£a«r /n'/tf5,  or  the.  particular  condition,  of  Fort  jSfar/60- [  \9\&  3 
fongh^  by  tbe  ship  which  brought  the  orders  for  the  insu- 
ranee.  He  knew  that  ship  must  have  brought  many 
letters  to  the  East  India  Company  ;  and,  particularly* 
from  the  governor.  He  knew  what  probability  there 
was  of  the  Dutch  committing  or  having  committed  hos- 
tilities. 

Uno£R  these  circumstances,  and  with  this  know* 
ledge,  he  insures  against  the  general  contmgency  of  tbe 
place  being  attacked  by  an  Eurttpean  power. 

If  there  had  been  any  design  on  foot  ^  or  any  enterprize 
begun  in  September^  1769,  to  tbe  knowledge  of  the  go* 
Teriior,  it  would  have  varied  the  risk  understood  by  tbe 
undt  rwriter;  because  not  being  told  of  a  particular  de- 
sign or  attack  then  subsisting^  he  estimated  the  risk  upon 
.the  foot  of  an  incertain  operation,  which  might  or  might 
not  be  attempted. 

But  the  governor  had  no  notice  of  any  design  subsiating 
in  September^  1769.  There  Was  no  such  design  in  fact: 
tbe  attempt  was  made  without  premeditation,  from  the 
sudden  opportunity  of  a  favourable  occasion,  by  the 
connivance  and  assistance  of  the  Dutch,  which  tempted 
Count  d'Estaigne  to  break  his  parol. 

These  bemg  the  circumstances  under  which  tbe  con* 
tract  was  entered  into,  we  shall  be  better  able  tojud^e 
of  tbe  objections  upon  the  foot  o{  concealment*. 

The  tirst  concealment  is,  that  he  did  not  disclose  the 
^ndstion  of  the  place* 

'  l*tie  underwriter  knew  tbe  insomwe  was  for  tbe 
governor.  He  knew  the  governor  must  be  acquainted 
Vitk  ^  «tate  o|  t)ie  place*    He  knew  the  governor  coul4 
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1766.       "«^  dioclose  it,  consistent  with  bis  duty.    He  knew  th« 
CARTER     governor,  by  insuring,  apprehended  at  least  the  possi- 
y^         ^  bility  of  an  attack.    JVith  this  knowledge,  mthout  asking 
BOEHM.      *  question,  he  underwrote.. 

By  so  doing,  l)e  took  the  knowledge  of  tlie  state  of 
the  place  upon  kimseff.  It  was  a  mutter  as  to  which  he 
might  be  informed  various  ways  :  it  was  not  a  i»atter 
within  the  private  knowledge  of  the  governor  only. 

But,  not  to  relv  upon  that— The  utmost  which  can  be 

contended  is,  thuc  the  underwriter  trusted  to  the  fort  being 

in  the  condition  in  which  itoi/gA/to  be :  in  like  manner  as 

it  is  taken  for  granted,  that  a  ship  insured  is  sea^worthy. 

What  is  that  condition  ?  All  the  witnesses  agree;  '•  tliat 

[     1916    ]  "  it  was  only  to  resist  the  ^la/iVef ,  and  not  an  Europeau 

**  force.*'  Thepolicy  insuresagainst  a  total-loss;  taking 

for  granted  '•  that  iV'thc  place  was  atUcked  it  would  tm 

•*.lo5t." 

The  contingency  therefore  which  the  under-writer 
has  insured  against  is,  **  Whether  the  place  would  be 
"  attacked  by  an  European  force ;  and  not  whether  it 
''  would  beahle  to  rmst  sucb'an  attack,  if  the  ships  cooM 
•*  get  up  the  rii'er." 

It  was  particularly  left  to  the  jury,  to  consider, 
**  whether  this  was  the  contingency  in  the  contempla^ 
**  tion  of  the  parties:*'  they  ha^e  found  that  \tmas. 

And  we  are  all  of  opinion/'  that,  in  this  respect,  their 
''  conclusion  is  agreeable  to  the  evidence.*' 

In  thi$  view,  the  ^ttUe  and  condition  of  the  place  was 
niaterial  onfy  in  case  of  a  land-attack  by  the  natives. 

The  second  concealment  i&-»h4SQ0t  having  disclosed, 
that,  from  the  French  not  being  able  to  lilieve  their 
friends  upon  the  coast,  they  might  make  them  a  visit. 

This  is  no  part  of  the  fact  of  the  case:  It  is  a  mere 
speculation  of  the  govemor'a  from  the  general  state  of 
the  war.  The  conjecture  was  dictated  to  him  fkoro  bis 
fears.  It  is  a  bold  attempt,  for  the  conqtiejped  to  attack 
tbe  conqueror  in  his^  own  dominions.  Tlie  pmctioabi- 
iity  of  it  in  this  > case,  depended. upon  the  Sngliek  nainal 
force  in  those  seas ;  which  4^he.  umlerviiriter  could  better 
judge  of  at/Xondon  in  Meiif,  1700,  Ih^n  tibe  governor  could 
at  Fort  Mariboroygk  in  September^  1?69» 

The  third  conceahnefit  ia^that  fac  diA  not  lUaclose 
the  letter,  from  Mr.  fVitieh,  of  the  4th  of  £r6r«ffiyy 3759, 
mentioning  the  dwgt^ofthe  Fseneh^  the  *yearMoee^  ' 

What  that '  letteriwas ;  how  he  mentioned  uie  design, 
^p  upon  what  authority  he  ipentioned  it;  or^by  whom 
the  design  was  supposed  to  be  imaguncid*  does  v.nol  .ap^ 
pear.  'Riedefiittdant  hasihad  every  opportunity  of  disr 
covery;  and  nothing  has  come  oatupon  it,  aa^io-tbia 
tetter,  which  lie  thinks  ctiakes  ior  h|s  ;pttcpose»     - 
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The  plaiutiff  offered  to  read  theaocoiint  Wiuch  ^rote      176(>, 
t^theEutt  /iicfM  Company :   which  was  okgected  to;    cARXcit 
and  therefore  not  read.*  The  nature  of  that  intelligence         ^^ 
therefore  IB  very  doubtful.     But  taking  itiu  the  strong-    ^q^^m. 
est  light,  it  it  a  report  of  a  design  to  surprise,  the  year 
before;  bi\tthgu  dropt. 

I'bis  is  a  topic  of  mere  geiteml  fpeculatiofi ;  \vbich 
made  no  part  of  theyoc/  of  ttne  case  upon  which  the  in- 
surance was  to  be  made. 

It  was  said-— If  a  man  insured  a  ship,  knowing  that 
two  privateers  were  lying  in  her  way,  without  mention- 
ing that  circumstance,  it  would  be  a  fraud-^I  agree  it. 
But  if  be  knew  that  two  privateers  had  been  there  the 
year  before,  it  would  be  no  fraud,  not  to  mention  that 
circumstance :  because,,  it  does  not  follow  that  they  witl 
cruise  t//M  year  at  the  same  time,  in  the  eame  place;  or 
that  they  are  in  a  condition  to  do  it.  If  the  circumstance 
of"  this  dengn  hid  mide'*  had  been  mentioned,  it  would 
have  tended  rather  to  lessen  the  risque,  than  increase  it: 
for,  the  desifpn  of  a  surprise  which  has  transpired,  and 
be^  laid  aside,  is  kst  lUcely  to  be  taken  up  again ;  espe* 
cially  by  a  vanquished  enemy. 

The  jury  considered  the  nature  ^of  the  gov«>rnor*s 
silence,  as  to  these  particulars:  they  thousht  it  innocent: 
and  that  the  omission  to  mention  them  did  not  vary  the 
contracts  And  we  are  all  of  opinion,  '*  that,  in  this  re- 
**  spect,  they  judged  extrenoely  F^A/b*' 

I'here  is  a  silence,  not  objected  to  at  the  trial  nor 
upon  this  motion ;  which  might  with  as.  much  reason 
bav^been  ol(}ccted  to,  as  the  two  last  omissions-;  rather 
more. 

It  appears  by  the  governor  s  *  letter  to  the  plaintiff*,  *  Dated  22d 
«*  4hat  be  was    princifuUly  appt^hensive  of  a  t  Dutch  ;*Pj-.  '^^^• 
•/  war."      He  certainly    had,  what  be   thought,  good  l^^^^J^^* 
grounds  for  his  apprehension.    Ck>unt  UEUaUne  being  {„  com  of  a 
piloted  by  the  Dutch^  delivering  the. fort  to  the  Dn^A,  Dutch  war,  I 
and  sending  the  prisoners  to  BaUniu^  is  a  confirmation  yould  bavs 
of  those.gfounda.    -And  probaUy,  the  loss  of  the  P*»^fi'ai^xi^,Siiat 
was  o wing  t^  the  iJuich.    The  French  could  not  have  ^„^^tJ|«» 
got  up  tile  mer  without  Duteh  pilots:  and  it  is  plain, 
the  whole  was  concerted  with  them.    And  yet,  at  tlie 
tintie  df  uoderWritiAg  the  pol4cy,<tbe«e*mi6  bo  intioiation 
about  the  Du^eA. 

The  reason  why  the  counsel  have  not  objectetl  to  bis 
not  disclosing  'tiae  grounds  of  this  apprehension,  is,  be- 
cause it  mMst  have  arisen  from  poliikttl  gpeculation^  and 
gmend\imielligen€€ ;  therefore,  tfaieyagfee,  it  is  n»t  neces-  r    jgig    -i 
^sary  to  oomoiunicate  fifcA  things  to  an  underwriter.         L      ^        J 

Lastly-^Great  stress  was  4aid  upon  the  ^ofinhn  of  the 
broker. 
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Bat  we  all  think,  the  jury  ought  not  to  pay  the  least 
regard  to  it.  It  is  mere  opinion  ;  which  is  not  evidence. 
It  is  opinion  Qfter  ati  event.  It  is  opinion  witliout 
the  least  foundation  from  any  previous  precedent  or 
usage.  It  is  an  opinion  which,  if  rightly  formed,  could 
only  be  drawn  from  the  same  premises  from  which 
,  the  court  and  jury  were  to  determine  the  cause:  and 
therefore  it  is  improper  and  irrelevant  in  the  mouth  of  a 
witness. 

There  is  no  imputation  upon  the  governor,  as  to  any 
intention  of  fraud.  By  the  same  conveyance,  which 
brought  his  orders  to  insure;  he  wrote  to  the  company 
every  thing  which  he  knew  or  suspected :  he  desired 
nothing  to  he  kept  a  secret,  which  he  wrote  either  to 
/  them  or  his  brother.     His  subsequent  .conduct,  down  to 

the  St\\oi  Ftbruary^  1760,  shewed  that  he  thought  the 
*  danger  very  improbable. 

The  reason  of  the  rule  against  concealment  is,  to  pre- 
vent  fraud  and  encourage  good  faith. 
.  If  the  defendant's  objections  were  to  prevail,  in  the 
present  case,  the  rule  would  be  turned  into  an  imirument 
of  fraud. 

The  underwriter,  here,  knowing  the  governor  to  be  ac- 
quainted with  the  state  of  the  place;  knowing  that  he 
apprehended  danger,  and  must  have  some  ground  for  his 
apprehension;  being  told  nottiing  of  either;  signed  this 
.policy,  without  asking  a  question. 

If  the  objection  "  tliat  he  was  not  totd'*  is  suiRcient  to 
vacate  it,  he  took  the  premium^  knowing  the-policy  to  be 
void ;  in  order  to  gaiiu  if  the  alternative  turned  out  one 
Wity;  and  to  make  no  satisfaction^  if  it  turned  out  the 
other:  he  drew  the  governor  into  z  faise  cofiy/ldence, 
''  that,  if  the  worst  should  happen,  he  had  provided 
"  against  total  ruin  ;*'  knotting^  at  the  same  time,  **  that 
^*  the  indemnity  to  which  the  governor  trusted  was 
"  Toidr 

I'here  was  not  a  word  said  to  him,  of  the  affairs  of 
India ^  or  the  state  of  the  war  there,  or  the  condition  of 
Fort  Marlborough.  If  he  thought  that  omission  Ad  ob- 
jection at  the  tinie^  he  ought  not  to  have  signed  the  policy 
C  1919  3  with  a  secret  reserve  in  bis  own  mind  to  make  it  void ;  Ir 
he  diipensid  with  the  information,  and  did  nol  think  this 
silence  an  objection  then ;  he  cannot  take  it  up  now,  after 
the  event 

What  has  often  been  said  of  the  statute  of  frauds  may* 
with  more  propriety,  be  applied  to  every  rule  of  law, 
drawn  from  principles  of  natural  equity,  to  prevent 
fraud — **  that  it  should  never  be  so  turned,  construed, 
"  or  ufl^,  as  to  protect,  or  be  a  means  of  fraud." 
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After  the  fullest  deliberation,  we  are  all  clear  that  the  1766. 

Wrdict  is  well  foonded  :  and  there  ought  not  to  be  a  new  carter 

trial :  consequently,  that  the  rule  for  that  purpose  ought  y, 

to  be  discharged.  boehm. 

RULS  DI8CHARQBD. 


The  End  of  Easter  Term,  1760.    6  G.  3. 
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Rex  ttrsui  Inhabitants  of  Frome  Sblwood. 

'  See  this  €au  abuidoed^  in  the  TA3tE;  and  at  large^ 
in  the  quarto-edition  of  my  Settleuent-casls, 
No.  1  SI.  p.  565. 

Tiieiday,T7th  Campbell  Ursus  Da  let. 

June,  1766.  .  ^ 

ap^ams  **a  HpHE  question  was  "  whether,  in  a  case  originally  re^ 
an  ouUawrjT.     -f-    '*  quiring  special  bail,  and  the  defendant  standing 
'*  out  to  ^n  outlawry^  (a)  he  can  come  in  and  appear  to 
"  the  outlawry  iwwoM^  putting  in  special  ftcriY." 

See  the  stat.  of  31  Eliz.  r.  3.  §  3 ;  and  4,  5  JV.  gf 
M.  c.  18.  §4. 
Per  Ctir.-^Tbere  ought  to  be  special  bail ;  it  would 
be  very  unreasonable*  that  the  defendant  should  gain 
an  advantage^  by  stjinding  out  till  process  of  outlawry. 
He  certainly  ought  not. to  be  in  a  better  case  then,  than 
if  iie  had  appeared  at  first.  And  accordingly  ^  the  di- 
rection given  was  "  that  the  filacer  should  not  issue  a 
"  supersedeas^  till  the  defendant  bad  put  in  sj)ecial  bail." 
And  a  week  was  given  him  for  that  purpose. 

[   1921    ]  , 

Wedoet.  isth  Rgx  versus  Inhabitakts  of  iLMiisaTON* 

June  1782. 

See  this  case  a  Bin  dged,  in  the  table  ;  and  at  target  in  the 

quarto-edition  of  my  SettlemekV-Cases^  No.  182. 

P.506. 

Regula  Generalis. 

Sheriff  to  re*  f^^^  ^^^  future,  the  sheriffs  of  London  and  Middlesex^ 

tarn  writs  -V    who  before  could  not  be  compelled  to  return  their 

jitfaiQ  fottf  wi-its  and  bring  in  the  body,  till  after  jix  days,  shall  be 

^^^  ohiiged  to  do  it  within  fouu  days. 


{a)  Lege  exigent,  vide  1  Tidd*s  Prac,  130^  in  notes^  9Qd 
see  ante  1484* 
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Simon  TW-swsMoTivos.  1766. 

THlSaction  was  brought  against  the  defendant,   who  (^-C.  i  Bl.  599. 
had  bought  goods  at  an   auction,   which  were   not^"^'*'^*' 
taken  away  accordin:/  to  the  conditions  of  sale,  but  put  ^,  *•* 
upaga.n  and  resold.       '  ,  ul^.Tor'^ 

There  was  a  verdict  for  the  plaintiff:  and  the  defendant  wiihin  tlietta- 
moved  for  a  ne)V  trial.  tute  oi Traud«« 

The  defendant  was  a  broker ;  and  bid  for  one  Durant ; 
but  did  not  name  hfs  principal,  till  some  days  after. 

The  auctioneer  when  he  kuocked  down  the  lots  to  th6 
highest  bidder,  put  down  his  name;  in  the  usual  manner, 
as  the  purchaser  of  those  goods.  The  defendant  came, 
ihe  next  day,  and  saw  the  goods  weighed. 

The  objection  now  made  was,  •*  thai,  this  contract,  nvt  fSefe  s  Dam. 
*'  being  in  vsritingy  was  ro/rf,  by  the  statute  of  frauds.*'        gj^^j^*  ^^^■• 
But  The  Couut  were,  all,  clearly  of  opinion,  g  u^  Bl,  65^ 
that  the  auctioneer  must  be  considered  as  agent  for  the  »'7.  9  Vei.«49. 
ittyer  (after  knocking  down  the  hammer,)  as  well  as  for  '  Vci.sis. 
the  «e//er  ,•  and  that  his  setting  down,  in  writing;  the  name  JJg  ^^^' 
of  the  buyer,  the  price,  &c.  was  saffic'rent  to  take  it  out 
of  the  statute ;  and  that  the  buyer's  coming  the  next  day, 
and  seeing  the  goods  weighed,  was  an  additional  circum-  p    19J2    1 
stance,  that  deserved  attention.     And  they  inclined  to  •     ' 
think  *'  that  buying  and  selling  at  auctions  was  not  within 
*«  the  statute  of  frauds." 

Upon  the  whole,  (though  no  earnest  v^tis  actuai^y  paid,)  [S«cl»€eo.s- 
they  DISCHARGED  the  rule  which  had  been  made  upon  *|*/|4*n  ^'^ 
the  plaintiff,  for  him  to  shew  cause  why  the  verdict  which     *      . 
he  had  obtained  against  the  buyer  sliould  not  be  set  aside, 
and  why  there  should  not  be  a  new  trial. 

Rex  rerstts Honourable  PjiTEa  Mackenzie. 

THIS  gentleman's  wife  having  sworn  articlei^  of  the Husbend* 
peace  against  him  and  others  ;  and  it  having   ap-  recogoisKmrc 
peared  fully  to  ilie  court,  as  weW  upon  some  ^coFlatei-al  [*j^  ^*'**'*^/!^ 
motions,  as  upon  Im  own  afiidavit  now  produced,  ••  that  hibii^Si^aiiisi 
'"  he  had  never  used  any  force  against  her,  any  othearwise  Wm  by  \he 
••  thanwhat  was  necess^ary  lo  the   care  and  cure  of  her  ^i**e,dMchar5- 
*'  feis  a  person  diBordered  "^in  her  mind;  and  this  too,  in  ?^» ***® ^®"'S 
**  pursuance  of  Dr.  Batlies  advice;  and  that   he    had '°'^'*** 
"  never,  in  any  other  respect,  treated  her  with  any  sort 
"  of  ill  usage,  but  quite  the  contrary;". 

The  Court  ordered  his  recognizance  to  be  dis-       ^  • 
charged,  and  that  all  proceedings  a -gainst  himv 

be  stayed.*  *  *  ^'^  *"*»*  > 

^  ^    pa.  806.  Hex 

Catcuride, Widow  and  ADMiKisTRATRix,'&c.V^r5i/sparnelirs.  p. 

OviNUtON.  accord. 

QN  the  last  dayjf  the  »a»t  ^-^^'r  Tertn    Mr.  R^«//«c.^,a"!,S 
^^  by  leave  obfemocd  the  day  before,  "  to  move  it  „„  inTentory. 


1923  Trinity  Term,  G  Geo.  3. 

irfifi       **  then,") made  a  motion  for  a  prohibition  to  ftn  cccle* 
*/0"-      aia«tic»I  court, oo  behalf  ol  Mrs.  Cntchsidt  the  adrainis* 
catCh8id£  trathx.t 

^*  f  V  1  Mod.  Ctisei,  p.  168,  Hnftini  t.   Parker--.  •  ttiiU  the  iipiritBat 

QYl  NGTON.  •*  rotirt  cannot  falrfy  an  inventory,  at  the  fiuit  of  a  creditor.*'  Abe, 
Bewick  executrix  of  Bewick,  r.  Ord.  H.  174%.    1  G.3.  B.  R. 

The  case  was  this— 

Mrs.  C€Ucktidet  the  w.idow  and  administratrix,  was  cited 
into  an  inferior  ecclesiastical  court,  at  the  pro  motion  of 
Aane  OviHgton  a  creditor^  "to  exhibit  an  inveniory." 
She  brou£rht  one  in:  and  the  creditor  objected  to  it* 
There  was  a  decree  for  the  creditor.  The  administratrix 
appealed  to  the  superior  ecclesiastical  court :  w  lio  affirm^ 
ed  the  decree  of  the  inferior  ecclesiastical  court.  His 
suggestion  was,  their  want  of  jurisdiction. 

-  -      Mr.  Walker  now  shewed  cause  against  tiie  probibitioii. 

\^  1 9^3  J  His  cause  was— That  this  is  after  sentence',  and  there- 
fore they  come  too  late  ;  unless  ttiey  can  shew  that  the 
spiritual  court  have  determined  contrary  to  law. 

Lord  Mansfii  LO — It  appears  upon  the  face 

•  V.  91 H.  8.  ^^  ^'^  proceedings,  *'  that  the  spiritual  court  have  *  no 

c.  f).  K  4.    '     **jttrisdiction.''  Therefore  the  rule  must  be  made  absolute. 

Which  only        Xo  Which  the  otuer  Judges  agreed. 

fequiretthe  Rule  made  absolute^ 

SSt^r  for  a  prohibifdn. 

tors   to  take  such  an  inventory,  and  to  deliver  it  into  the  keeping  of  the  biibop  or 

other  perton  ha? ing  anthority  to  take  probate  of  wills. 

Waltoh,  Assign £e«  versus  Bekt. 

A  i'  T*^  ^*®  agreed  by  court  and  counsel,  now,  (and  was  so 

abiiUbomT    *  likewise,  a  few  days  ago,)      ^      ^   ^        ,.....- 
mtift  be  1'hat  an  action  upon  a  bail-bond  must  be  brought  in  the 

%r«>uKh»  in  the  sAMLcour^  where  the  bail  was   given ;  and  that  this  is 
tame  court      now  the  settled  practice*  t 


Se^it^Mwed.  J  herefore,  in  the  present  case,  the  proqeedtnga  in  iU^ 
v/y^/k^  V  ■"*«•  court  were  stayed;  the  bail-bond  upon  which  this  actioD 
^^^^vol  I.  p.  64«*  was  brought,  having  been  given  upon  a  process  out  of 

IPJ'^'^^'!!^'  tneCowmo/*  Pleas. 

^/M  «««>w»>«Mtt  Role  to  stay  procijbi>in€:9  herew 

^^iKimI]  The  E«i>Ofr/««VyTKEM  1766.6  G.  3.     - 

j« «  .  W,  riiat«  trUitcr,  «.  Se^iehi^  UM«a. 


--  J 
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